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THE  DISTRICT  COURTS    OF  APPEAI 

or    TEM 

STATE  OF  CALIFORNIA. 


[Civ.  No.  1^*8.    Third  AppeUiite  District.— Febmaiy  18,  1919.] 

ALICE  K.  MUEPHT,  Respondent,  v.  WM.  H.  RIBCKS,  as 
Sheriff,  etc.,  Defendant;  LULU  MIQNON  MURPHY, 
Appellant. 

[1]  Judgment  fob  Maintinanob— Lien  on  Rial  Peopebty. — A  judg- 
ment in  an  action  for  maintenance  and  support  limited  to  exist  in  its 
operatiyt  effect  to  a  specified  time  bec<Hnes  fwictua  officio  at  the 
expiration  of  that  time,  and  ceases  to  be  a  lien  upon  the  real  prop- 
erty of  the  defendant. 

[2]  Id.— Injunction— Restraining  Bale  or  Real  Pbopebtt  bt  Ezbou- 
TiON. — Where  a  -wife  is  the  owner  of  the  legal  title  to  real  property 
bj  deed  of  gift  from  her  husband,  and  is  in  possession  thereof  and 
her  title  has  been  established  as  perfectly  valid  by  a  solemn  judgment, 
in  an  action  wherein  its  validity  was  dirSctly  challenged,  an  inju9c- 
tion  will  lie  at  her  instance  to  restrain  a  sale  of  the  property  under 
an  execution  issued  on  a  judgment  against  the  husband  in  favor 
of  the  daughter  of  the  husband  and  wife  for  the  support  and  main- 
tenance of  the  daughter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County.  W.  H.  Langdon,  Judge  Presiding. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lulu  Mignon  Murphy,  in  pro,  per.,  and  Walter  F.  Lynch 
for  Appellant 

John  R.  Cronin  for  Respondent 

40  C»l.  App,— 1  (1) 


Digitized  byVjOOQlC 


Murphy  v.  Riecks.  [40  Cal.  Ai^p. 


HART,  J. — The  appeal  is  by  defendant,  Lulu  Mignon 
Murphy,  from  a  judgment,  entered  in  the  superior  court  of 
the  county  of  San  Joaquin,  "restraining  defendants  from  sell- 
ing, by  virtue  of  a  certain  writ  of  execution,  at  sheriff's  sale 
or  otherwise,  certain  real  property  of  plaintiff. 

The  defendant,  Riecks,  as  sheriff,  filed  an  answer  and  dis- 
claimer and  upon  the  trial  was  permitted  to  withdraw  from 
the  case.  The  real  parties  to  the  action,  therefore,  are  the 
plaintiff  and  Lulu  Mignon  Murphy,  who  will  hereinafter  be 
referred  to  as  the  defendant  and  appellant. 

Prior  to  the  thirteenth  day  of  October,  1908,  S.  S.  Murphy 
was  the  owner  of  the  property  sought  to  be  sold  by  virtue 
of  said  writ  of  execution.  On  said  day,  by  deed  of  gift,  he 
conveyed  said  property  to  his  wife,  Alice  K.  Murphy,  plain- 
tiff herein,  which  deed  was  duly  recorded  on  August  5,  1911, 
since  which  time  the  property  has  stood  in  the  name  of 
plaintiff. 

Appellant  is  the  daughter  of  said  S.  *S.  Murphy  by  a 
former  wife.  On  the  thirteenth  day  of  March,  1911,  she 
instituted  an  action  (No.  9896)  against  her  father.  It  was 
alleged  in  the  complaint  that  plaintiff  was  a  poor  person, 
aflBicted  with  disease  and  unable  to  lyork  to  support  herself; 
that  she  had  frequently  demanded  of  her  father  that  he  main- 
tain and  support  her  and  that  he  was  financially  able  to  con- 
tribute to  her  support.  The  demand  was  for  $30  per  month, 
commencing  July  15,  1896,  and  for  attorney's  fees  and  costs. 
The  defendant  in  said  action  filed  an  answer  and,  on  the 
twenty-sixth  day  of  April,  1911,  a  partial  hearing  was  had, 
and  the  defendant,  upon  agreement  and  stipulation  of  the 
parties,  was  awarded  an  allowance  of  $18  per  month,  pay- 
ment of  which  was  to  begin  on  the  29th  of  said  month  of 
April  and  to  continue  and  to  be  made  on  the  twenty-sixth  day 
of  each  and  every  month  thereafter,  until  the  second  day  of 
January,  1912.  Thereupon,  and  upon  the  agreement  between 
counsel  for  the  respective  parties  and  the  announcement  in 
open  court  that  ''the  interests  of  the  parties  might  best  be 
served  by  continuing  the  further  hearing  of  said  matter  until 
Tuesday,  the  second  day  of  January,  1912,"  the  matter  was 
continued  by  the  court  for  further  hearing  to  said  date.  On 
March  21,  1912,  another  hearing  was  had  and  judgment  was 
entered  in  favor  of  plaintiff  in  said  action  (defendant 
herein),  directing  defendant  in  said  action  to  pay  her  the 
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«um  of  $15  per  month  from  January  5,  1912.  In  this  con- 
nection, it  should  be  stated  that  the  trial  court  in  this  action, 
in  its  findings,  refers  to  .and  treats  its  judgment  of  January 
5,  1912,  as  a  modification  of  the  order  or  judgment  of  April 
26,  1911.  In  other  words,  the  phraseology  of  the  recitals  in 
the  judgment  or  order  of  April  26,  1911,  awarding  the  de- 
fendant here  a  monthly  allowance  of  $18  for  a  specified  lim- 
ited period,  seems  to  indicate  that  the  matter  was  not  on  that 
date  fully  heard,  and  that  the  allowance  awarded  defendant 
in  this  action  was  intended  as  more  in  the  nature  of  a  pen- 
dente lite  provision  than  as  a  final  judgment,  but  the  theory 
of  the  findings  herein  is  that  the  original  award  was  in  the 
form  of  a  judgment  and  that  the  later  or  final  judgment  was 
a  modification  of  the  former. 

However,  on  the  twenty-third  day  of  June,  1913,  defendant 
and  appellant  brought  an  action  (No.  10,814)  against  her 
father  and  stepmother.  In  the  third  amended  complaint 
therein,  filed  September  11,  1915,  the  judgment  in  said  action 
No.  9896  was  set  out,  and  it  was  alleged:  That  the  same  is 
still  in  full  force  and  effect;  that  S.  S.  Murphy  has  disposed 
of  all  the  property  which  was  recorded  in  his  name  at  the  time 
of  the  filing  of  the  complaint  and  the  rendering  of  the  judg- 
ment in  said  action,  and  that  there  is  now  no  property  stand- 
ing in  his  name  on  the  records  of  the  county  of  San  Joaquin ; 
that  for  more  than  two  years  said  S.  S.  Murphy  "has  lived  in 
defiance  of  said  plaintiff's  afore  described  judgment  against 
him  and  has  paid  said  plaintiff  no  money  at  all  .  .  .  and  re- 
fuses to  comply  with  the  said  judgment.'*  It  was  alleged 
that  ''plaintiff  believes,  alleges,  and  aflBrms"  that  said  trans- 
fer by  said  S.  S.  Murphy  to  Alice  K.  Murphy  of  the  afore- 
said real  estate  was  made  **for  the  purpose  of  placing  all 
properties  in  the  name  of  his  said  wife  and  thereby  to  en- 
deavor to  evade  the  payment  of  the  afore  described  judgment 
of  court  and  to  defraud  said  plaintiff  out  of  the  income 
awarded  her  for  her  maintenance  and  support";  that  said 
transfer  by  S.  S.  Murphy  to  his  wife  ''was  not  made  and 
recorded  in  good  faith  or  for  any  legal  purpose  whatsoever, 
but  .  .  .  for  the  purpose  of  defrauding  said  plaintiff  out  of 
the  afore  described  judgment  of  court  and  out  of  the  income 
awarded  said  plaintiff."  The  complaint  prayed  that  said 
deed  of  gift  be  declared  fraudulent  as  against  plaintiff  and 
that  the  same  be  stricken  from  the  records  of  said  county. 
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Issue  was  joined  by  answer  and  the  court  found:  That  the 
deed  of  gift  was  not  made  to  defraud  plaintiff  but  was  made 
in  good  faith ;  that  said  deed  was  delivered  to  Alice  E.  Mur- 
phy on  the  13th  of  October,  1908,  since  which  date  said  prop- 
erty ''has  been  the  exclusive  property  of  said  Alice  K. 
Murphy."  Judgment  was  accordingly  entered  in  favor  of 
diefendants  in  said  action.  No  appeal  was  taken  from  said 
judgment 

&  S.  Murphy  complied  with  the  terms  of  the  judgment  in 
action  No.  9896  until  May  5,  1914,  when  he  ceased  making 
payments.  On  December  5,  1916,  execution  was  issued  to 
recover  the  sum  of  $465,  then  due,  and  the  sheriff  levied  upon 
ihe  property  convejred  by  said  deed  of  gift.  Alice  K.  Mur- 
phy served  upon  tne  sheriff  a  ''third  party  claim"  in  which 
she  notified  him  that  she  was  the  owner  of  the  property  levied 
upon  and  demanded  its  release. 

On  the  12th  of  January,  1917,  the  present  action  (No. 
12,336)  was  commenced  by  Alice  K.  Murphy  against  the 
sheriff  and  Lulu  Mignon  Murphy.  The  complaint  alleged: 
"That  S.  S.  Murphy  has  no  right,  title,  interest,  or  claim  in 
said  real  property,"  describing  it;  that  the  writ  of  execution 
referred  to  required'  the  sheriff  to  make  good  "certain  sums 
therein  specified  out  of  the  personal  or  real  property  of  S.  S. 
Murphy" ;  that  by  virtue  of  said  writ  of  execution  the  sheriff 
has  levied  upon  real  property  of  the  plaintiff  and  is  about  to 
sell  the  same;  that,  on  the  third  day  of  January,  1917,  the 
plaintiff  served  on  the  defendant,  sheriff,  "her  verified  claim 
to  said  real  property  .  .  .  and  a  demand  that  said  real  prop- 
erty be  surrendered  to  said  plaintiff,"  which  demand  was  by 
the  sheriff  refused.  It  was, then  alleged  that  said  writ  of 
execution  was  issued  in  said  case  No.  9896  and  reference  is 
made  to  the  judgment  therein  obtained.  The  execution,  de- 
livery, and  recordation  of  said  deed  of  gift  are  alleged.  Ref- 
erence is  made  to  action  No.  10,814  and  the  judgment  therein 
rendered  decreeing  that  the  property  in  question  is  the  sepa- 
rate property  of  plaintiff.  "That  the  defendant,  Lulu 
Mignon  Murphy,  holds  no  judgment  against  this  plaintiff," 
and  that  she  is  well  aware  that  the  property  stands  in  the 
name  of  plaintiff  and  that  S.  S.  Murphy  has  no  right,  title, 
interest,  or  claim  therein.  The  prayer  was  for  an  order  re- 
straining the  sherifl!  from  selling  said  property. 
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The  answer  of  defendant  denied  plaintiflE's  ownership  of 
the  property;  alleged  that,  on  April  10,  1911,  and  on  April 
14,  1911,  S.  S.  Murphy,  in  his  answer  in  action  No.  9896, 
admitted  ownership  of  said  property ;  alleged  that  S.  S.  Mur- 
phy has  interest  in  said  property  ''to  the  extent  of  the  afore- 
said judgment";  that  the  deed  of  gift  is  void  as  against  the 
judgment  secured  against  S.  S.  Murphy.  "Affirms  that  said 
plaintiff  by  n^lecting  and  failing  to  record  said  described 
and  alleged  deed  of  gift,  prior  to  said  commencement  of  said 
action  No.  9896,  has  waived  all  right  to  priority  over  the  judg- 
ment in  said  case,"  and  has  waived  all  right  to  interfere  with 
the  execution ;  that  the  judgment  in  action  No.  9896  became 
a  lien  on  the  property  prior  to  the  recording  of  the  deed  of 
gift. 

On  January  15,  1917,  a  temporary  restraining  order  was 
issued  and  served  upon  the  sheriff.  The  action  was  tried  on 
April  10,  1917,  findings  were  filed  in  favor  of  plaintiff  and 
judgment  was  entered  on  May  21, 1917,  enjoining  defendants 
from  selling  plaintiff's  property. 

[1]  We  think  that  the  theory  of  the  findings  in  this  action 
that  the  judgment  of  March  21,  1912,  involved  a  modification 
of  the  said  judgment  or  order  of  the  twenty-sixth  day  of 
April,  1911,  awarding  the  plaintiff  in  s^d  proceeding  (de- 
fendant herein)  the  sum  of  $18  per  month  until  the  second 
day  of  January,  1912,  is  not  sustainable.  The  two  judgments 
are  entirely  distinct  from  each  other.  The  first  was  limited  to 
exist,  in  its  operative  effect,  to  a  certain  specified  time,  and 
when  the  time  to  which  it  was  so  limited  lapsed,  which  was 
prior  to  the  rendition  and  the  entry  of  the  second  judgment, 
it  became  functtts  officio,  and  assuming  that  by  virtue  thereof 
a  lien  attached  to  the  premises  conveyed  by  S.  S.  Murphy,  in 
October,  1908,  to  the  plaintiff  herein,  the  grant  not  having 
been  recorded  until  after  said  judgment  was  entered,  then 
said  lien  passed  out  contemporaneously  with  the  passing  out 
of  said  judgment,  it  appearing  that  the  same  was  fully  satis- 
fied by  said  S.  S., Murphy.  It  follows  that,  since  the  convey- 
ance from  S.  S.  Murphy  to  the  plaintiff  herein  was  of  record 
at  the  time  of  the  rendition  and  entry  of  the  second  judg- 
ment, no  lien  by  reason  of  said  second  judgment  could  attach 
to  the  said  premises. 

As  to  the  charge  in  the  answer  herein  that  the  conveyance 
from  S.  S.  Murphy  to  the  plaintiff  herein  was  fraudulent  and 
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made  for  the  purpose  of  preventing  the  satisfaction  of  the 
judgment  herein  out  of  the  property  so  conveyed,  the  ready 
reply  thereto  is  to  be  found  in  the  finding  and  in  the  evidence 
that,  in  an  action  instituted  by  the  defendant  here  in  Sep- 
tember, 1915,  and  subsequent  to  the  entry  of  the  second  judg- 
ment awarding  her  a  monthly  allowance  for  support  against 
her  father,  S.  S.  Murphy,  the  issue  as  to  the  alleged  fraudu- 
lent transfer  of  the  premises  involved  herein  by  S.  S.  Murphy 
to  the  plaintiff  herein  was.  made  by  the  pleadings,  and  upon 
the  trial  thereof  the  court  found  and  decided  that  the  charge 
o;f  fraud  in  said  transaction  was  without  foundation.  As 
seen,  no  appeal  was  taken  from  the  judgment  in  said  action, . 
and  the  finding  or  decision  in  said  action  that  said  conveyance 
was  not  fraudulent  or  made  with  intent  to  defraud  the  de- 
fendant of  the  fruits  of  her  judgment  against  her  father  for 
maintenance  and  support  is  conclusive  upon  that  issue  as 
against  her. 

The  claim  is  made  that  injunction  is  not  the  proper  remedy 
in  such  a  case  as  this.  The  contention  possesses  no  force.  It 
is  thoroughly  settled  that  a  sale  of  lands  upon  an  execution 
issued  against  the  grantor  of  the  person  holding  the  legal  title 
will  cast  a  cloud  upon  the  title  (Einstein  v.  Bank  of  Cali- 
fornia, 137  Cal.  47,  49,  [69  Pac.  616] ;  High  on  Injunctions, 
3d  ed.,  sec.  379;  3  Freeman  on  Executions,  3d  ed.,  sec.  438; 
Pixley  V.  Huggins,  15  Cal.  133),  and  it  is  equally  well  settled 
that  a  sale  will  be  enjoined  where  its  effect  will  be  to  cloud  the 
title  of  the  party  complaining.  (High  on  Injunctions,  sec. 
372;  Shattuck  v.  Carson,  2  Cal.  588;  Pixley  v.  Huggins,  15 
Cal.  128;  Cvlver  v.  Rogers,  28  Cal.  520;  Porter  v.  Pico,  55  Cal. 
175;  Porter  v.  Jennings,  89  Cal.  440,  [26  Pac.  965] ;  Einstein 
V.  Bank  of  California,  137  Cal.  47,  49,  [69  Pac.  616].) 

[2]  The  plaintiff  was  the  owner  of  the  legal  title  to  the 
property  involved  herein  and  in  possession  thereof.  Her  title 
to  the  property  was  not  only  presumptively  good  but  estab- 
lished to  be  perfectly  valid  by  a  solemn  judgment  of  a  court 
of  competent  jurisdiction  in  an  action  wherein  the  validity  of 
her  title  was  directly  challenged.  The  sale  of  the  property 
by  the  sheriff  under  the  execution  issued  against  the  prop- 
erty for  the  satisfaction  of  a  judgment  against  her  husband, 
although  insufficient  to  vest  title  in  the  purchaser  at  the  exe- 
cution sale,  would,  nevertheless,  be  sufficient  to  enshroud  the 
validity  of  her  title  in  a  veil  of  doubt  and  thus  cast  a  cloud 
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upon  it.  .  We  can  imagine  no  case  where  the  injunctive  or 
preventive  function  of  courts  of  equity  could  the  more  justly 
or  appropriately  be  called  into  action  than  in  a  case  where,  as 
here,  there  was  about  to  be  consummated  a  proceeding,  bear- 
ing upon  its  face  the  insignia  of  judicial  authority,  which 
would,  if  carried  out,  involve  the  validity  of  a  person's  title 
to  land  in  doubt  Certainly  it  would  be  a  very  weak  system 
of  remedial  justice  that  would  require  the  owner  of  the  land 
to  stand  helpless  and  mute  until  after  the  threatened  mischief 
to  his  title  had  been  committed,  and  we  know  of  no  other 
remedy  afforded  either  by  the  law  or  by  the  equity  courts  than 
that  of  the  writ  of  injunction  which  would  prevent  the  com- 
mission of  so  grievous  a  mischief  upon  and  against  the  title  to 
real  property. 

It  is  perfectly  clear  that  there  is  no  other  possible  alterna- 
tive open  to  this  court  but  to  affirm  the  judgment,  although 
we  are  frank  to  say  that,  so  far  as  we  are  informed  by  the 
record  before  us  of  the  facts  of  the  controversy  giving  rise  to 
this  litigation,  the  appellant  is  entitled  to  receive  assistance 
from  her  parents,  if  they  are  financially  able  to  render  such 
assistance,  in  the  matter  of  her  maintenance  and  support. 
Indeed,  such  assistance  should  be  provided,  not  as  the  result 
of  the  coercive  power  of  the  law,  as  it  has  been  written  by 
man,  but  in  ready  response  to  the  dictates  of  the  very  first 
and  commonest  principles  of  humanity.  It  is,  of  course,  the^ 
legal  duty  of  S.  S.  Murphy  to  support  the  appellant,  if  for 
any  substantial  reason  she  is  unable  to  support  herself  and  he 
has  ample  means  for  doing  so,  but,  above  all,  is  that  natural 
duty  intrinsically  reciprocal  as  between  parent  and  child,  in- 
volving obligations  which  should  be  held  none  the  less  sacred 
and  morally  binding  because  in  some  measure  formally  recog- 
nized by  positive  law.  It  is  to  be  deprecated  that  some  sub- 
stantial relief  cannot  be  afforded  the  appellant  through  the 
processes  of  the  courts,  if  it  be  true  that  under  the  circum- 
stances of  her  case  no  such  relief  be  available  to  her,  assum- 
ing, of  course,  that  she  is  for  any  reason  without  ability  to 
maintain  herself  and  that  her  father  is.  But  ther  law,  both 
substantive  and  remedial,  must  be  applied  according  to  a 
well-defined  plan  to  secure  that  uniformity  of  operation  so 
necessary  to  a  well-poised  system  of  jurisprudence,  and  the 
courts  can  do  no  more  or  no  less  than  to  administer  the  first 
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in  the  manner  prescribed  by  the  latter.  Thus  we  speak,  not 
alone  because  we  see  justness  in  the  claim  of  the  appellant 
that  she  is  entitled  to  assistance  from  her  parents,  but  also 
because,  although  not  a  liceaised  practitioner  of  the  law  and 
undoubtedly  without  training  therein,  it  appears  that  she  has 
been  required,  probably  from  paucity  of  means  to  employ  the 
services  of  an  attorney,  to  appear  in  this  cause  before  this 
court  in  propria  persona  and  i^  present  her  own  side  of  this 
controversy.  She  has  filed  herein  a  voluminous  brief,  pre- 
pared, as  we  are  informed,  by  herself,  unaided  by  a  lawyer, 
and  while  therein,  for  one  who  has  not  been  an  habitual 
student  of  the  law,  she  has  presented  her* side  of  this  case 
with  singular  clearness  and  force,  it  is, plainly  manifest  that 
(as  above  declared),  so  far  as  this  particular  case  is  concerned, 
the  law  is  against  her,  and,  therefore,  her  appeal  cannot  be 
sustained. 

The  judgment  is  accordingly  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  17,  1919. 

All  the  Justices  concurred. 


[Oiv.  No.  ^490.    Seeond  Appellate  District,  Divisiaii  One. — ^Febraarj  18, 

191«.] 

J.  W.   COOMBS,  Appellant,   v.   JAMES   H.   BURK,   Re- 
spondent. 

[1]   OONTRACT—VOID  AOBBEMKKT — 8al«  OF  GaS  ApPUANCBS— rUBNISH- 

INO  Gas — ^Restraint  of  Trade — Pubuo  Policy. — A  contract,  under 
which  a  gas  corporation,  furnishing  gas  to  a  city  and  its  inhabi- 
tants, agreed  to  install  for  a  private  consumer  certain  appliances 
and  piping,  in  consideration  of  which  the  consumer  agreed  to  pur- 
chase from  the  gas  corporation  all  gas  which  he  might  use,  and  in 
case  of  his  failure  to  do  so,  and  the  purchase  by  him  of  gas  from 
any  other  company,  to  pay  to  the  contracting  company  a  fixed  sum 
in  settlement  for  the  articles  installed,  was  illegal  and  contrary  to 
public  policy,  as  it  was  not  only  in  restraint  of  trade,  but  if  upheld 
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would  tend  to  stifle  competition  and  i^lye  the  contracting  g^  com- 
pany a  monopoly  of  the  business  of  farnishing  a  supply  of  gas  in 
the  city,  and  hence  be  detrimental  to  the  public  welfare. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Edgar  Q.  Pratt,  Judge  pro  iem.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Beach  and  S.  W,  Guthrie  for  Appellant 

Hibbard  &  Eleindienst  for  Respondent 

SHAW,  J. — Action  by  plaintiff,  as  assignee  of  Los  Angeles 
Gas  &  Electric  Corporation,  to  recover  money  upon  a  con- 
tract. At  the  trial  defen4ant  interposed  an  objection  to  the 
reception  of  any  evidence  on  the  part  of  plaintiff  upon  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  it  appeared  therefrom  that 
the  contract  made  the  basis  of  the  action  was  illegal  and  con- 
trary to  public  policy.  This  objection  was  sustained  and 
judgment  entered  for  defendant,  from  which  plaintiff  appeals. 

[1]  It  appears  from  the  complaint,  wherein  the  document 
is  set  out  in  full,  that  on  June  1,  1916,  the  Los  Angeles  Gas 
&  Electric  Corporation  (hereinafter  designated  the  Gas  Cor- 
poration), then  engaged  in  furnishing  a  supply  of  gas  to  the 
city  of  Los  Angeles  and  its  inhabitants,  entered  into  a  con- 
tract with  defendant  whereby,  for  one  dollar  and  the  cove- 
nants therein  contained  on  the  part  of  defendant,  it  agreed 
to  furnish  and  install  for  his  use  in  said  city,  three  No.  124 
waffle  irons,  three  three-burner  hot  plates,  one  Eclipse  hotel 
range,  three  three-burner  arcs,  four  single  reflex  lights,  and 
266  feet  of  pipe;  in  consideration  of  which  defendant,  dur- 
ing the  life  of  the  agreement,  agreed  to  purchase  from  said 
Gas  Corporation  all  gas  which  defendant  might  use,  for  any 
purpose  at  the  place  where  said  articles  were  installed,  and 
in  case  of  his  failure  so  to  do  and  the  purchase  of  gas  from 
any  other  person,  concern,  or  corporation,  he  would  pay  to 
the  Gas  Corporation  $330  in  settlement  for  the  articles  so 
installed ;  provided,  however,  that  if  he  ceased  to  occupy  the 
premises  or  permanently  discontinued  the  use  of  gas  at  said 
address,  the  agreement  should  terminate  upon  his  returning 
the  property  (title  to  which  until  paid  for  should  remain  in 
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the  vendor),  so  installed,  in  good  repair  and  condition,  reason- 
able wear  excepted.  The  contract  further  provided  that  upon 
defendant's  failure  to  purchase  his  supply  of  gas  from  the 
Gas  Corporation,  the  $330  should  become  immediately  due 
and  payable.  It  is  alleged  that  on  the  fourth  day  of  August, 
1916,  defendant,  without  any  fault  on  the  pa^t  of  the  Gas 
Corporation,  discontinued  using  the  gas  of  said  corporation 
and  purchased  gas  from  another  company  supplying  gas  in 
said  city  of  Los  Angeles,  in  violation  of  said  agreement. 
''Whatever  tends  to  prevent  competition  in  business  im- 
pressed with  a  public  character  is  opposed  to  public  policy 
and  is  therefore  unlawful.'*  (Greenhood  on  Public  Policy, 
p.  180.)  Where  a  contract  affects  such  character  of  business, 
since  no  restraint,  howeveif  partial,  can  be  tolerated,  the  court 
will  not  inquire  into  or  consider  the  extent  of  the  restriction 
imposed.  {Gibbs  v.  Consolidated  Gas  Co,,  130  U.  S.  396,  [32 
L.  Ed.  979,  9  Sup.  Ct.  Rep.  553,  see,  also,  Rose's  U.  S.  Notes] ; 
West  Virginia  T.  Co.  v.  Ohio  K  P.  L.  Co.,  22  W.  Va.  600,  [46 
Am.  Rep.  527] ;  (hoynn  v.  Citizens'  Telephone  Co.,  69  S.  C. 
434,  [104  Am.  St.  Rep.  819,  67  L.  R.  A.  Ill,  48  S.  E.  460] ; 
Central  Ohio  Salt  Co.  v.  Chithrie,  35  Ohio  St.  672.)  As  to  pri- 
vate business,  the  conduct  of  which  does  not  affect  the  public 
welfare,  and  hence  involves  no  question  of  public  policy,  a 
different  rule  applies,  under  which  contracts,  if  reasonable  in 
their  terms,  will  be  enforced.  Concededly  in  the  instant  case 
the  Gas  Corporation  was  engaged  in  a  business  impressed  with 
a  public  character  (Chibbs  v.  Consolidated  Oas  Co.,  supra), 
and  from  a  reading  of  the  contract  it  is  apparent  that  its  pur- 
pose in  making  the  same  was  to  prevent  defendant  from  dis- 
continuing the  use  of  gas  furnished  by  it  and,  in  lieu  thereof, 
obtaining  a  supply  from  another  company  engaged  in  supply- 
ing gas  to  the  inhabitants  of  the  city.  That  the  contract  was 
not  only  in  restraint  of  trade,  but  if  upheld  would  tend  to 
stifle  competition  and  give  plaintiff's  assignor  a  monopoly  of 
the  business  of  furnishing  a  sxlpply  of  gas  in  the  city,  and 
hence  be  detrimental  to  the  public  welfare,  admits  of  no  con- 
troversy. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CSv.  No.  2620.    Second  Appellate  District,  Division  One. — ^February  19, 

1919.J 

A.  L.  ABRAHAMS,  Appellant,  v.   W.   A.  HAMMEL,  as 
Sherifif,  etc.,  et  al.,  Respondents. 

[1]  Sale— CONDITIONAL  Sale  Contract—Teanspbr  bt  Vendee  With- 
out Immediate  Deliyery — ^Vom  as  to  Attachino  Creditor  of  Origi- 
nal Vendee. — ^Where  the  yendee  in  possession  of  personal  property 
under  a  conditional  contract  of  sale  assigned  the  contract  with  the 
consent  of  the  original  vendor  to  a  third  person,  who  assumed  the 
payments  specified  in  the  contract,  and  without  ever  having  taken 
the  property  into'his  possession  Tiiflde  the  specified  payments  to  the 
original  vendor  and  received  a  bill  of  sale  from  the  vendor,  but 
made  an  arrangement  with  his  assignor  under  which  the  latter  re- 
tained possession  of  the  property,  the  sale  and  purported  transfer 
from  the  original  vendee  and  the  conditional  contract  to  his  assignee 
was  as  to  an  attaching  creditor  of  the  former  to  be  deemed  fraudu- 
lent and  void  under  section  3440  of  the  Civil  Code,  and  a  bill  of 
sale  from  such  assignee  was  ineffectual  as  a  transfer  of  the  prop- 
erty. 

APPEAL  from  a  jndg:ment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge.    Afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tyrrell,  Abrahams  &  Brown  and  Chas.  W.  Fricke  for 
Appellant. 

Strong  &  McCormick  for  Respondents. 

SHAW,  J. — ^Under  a  writ  of  attachment,  issued  in  an  ac- 
tion wherein  P.  W.  Cole  waa  plaintiff  and  6.  G.  Gillette  was 
defendant,  W.  A.  Hammel,  as  sheriff,  levied  upon  and  took 
possession  of  a  certain  automobile,  title  to  which  the  plaintiff 
claimed  was  vested  in  Gillette.  Thereupon  plaintiff  in  this 
action  filed  a  third-party  claim  with  the  sheriff  and  demanded 
delivery  of  possession  of  the  property,  which  was  refused. 

This  action  for  conversion  followed,  and  judgment  was  en- 
tered in  accordance  with  the  verdict  of  a  jury  in  favor  of 
defendants. 

The  appeal  is  from  the  judgment  and  an  order  of  court 
denying  plaintiff's  motion  for  a  new  triaL 
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The  sole  contention  of  appellant,  which  he  presents  ^th- 
out  incorporating  in  the  record  the  instructions  given  the 
jury,  is  that  the  verdict  is  not  justified  by  the  evidence;  hence 
it  is  said  the  court  should  have  granted  his  motion  for  a  new 
trial. 

[1]  The  evidence,  in  which  there  is  some  conflict,  tended 
to  show  that  on  October  5,  1912,  a  conditional  sale  contract 
was  made  by  the  California  Motor  Company  to  Gillette,  under 
which  it,  Reserving  the  title  to  the  car  subject  to  the  making  of 
certain  deferred  payments  thereon,  when  title  was  to  vest  in 
the  vendee,  delivered  possession  thereof  to  Gillette.  On  Octo- 
ber 24th  following,  Gillette  sold  the  car  and,  with  the  con- 
sent of  the  Motor  Company,  assigned  the  contract  to  J.  A. 
Phillips  as  purchaser,  who  assumed  the  payments  specified 
therein.  On  March  15,  1913,  Phillips  made  the  payments  in 
compliance  with  the  contract  and  received  a  bill  of  sale  and 
receipt  in  fuU  therefor,  at  which  time  he,  without  having 
taken  the  oar  into  his  possession,  made  an  arrangement  with 
Gillette  whereby  the  latter  was  to  retain  possession  thereof. 
Thereafter,  on  August  19,  1913,  Phillips  executed  a  lease  of 
the  car  to  Gillette's  wife,  but,  in  so  far  as  disclosed  by  the 
evidence,  she  never  acquired  or  took  possession  thereof,  but 
the  same  continued  in  Gillette.  On  July  31,  1914,  Phillips 
executed  a  bill  of  sale  tr^uisferring  his  interest  in  the  auto- 
mobile to  plaintiflf,  who  at  the  time,  without  obtaining  posses- 
sion thereof  from  Gillette,  gave  Mrs.  Gillette  an  option  to  pur- 
chase the  car,  which  option,  however,  she  never  exercised. 

It  is  alleged  in  the  answer  that  all  these  transfers  affecting 
the  interest  of  Gillette  in  said  car  were  made  fraudulently, 
without  consideration,  and  with  intent  to  hinder  and  delay 
the  creditors  of  Gillette,  which,  upon  proper  instructions, 
since  the  contrary  is  not  shown  we  may  assume  were  given, 
the  jury  upon  the  evidence  might  have  found  true.  However 
this  may  be,  it  clearly  appears  that  at  the  time  the  conditional 
sale  was  made  to  him  by  the  Motor  Company,  Gillette  ac- 
quired possession  of  the  car,  which,  subject  to  the  amount  due 
thereon,  he  sold  to  Phillips  who  thereafter  by  payments  made, 
extinguished  the  conditional  sale  contract,  thus  terminating 
all  rights  of  either  party  and  their  assigns  thereunder.  Sec- 
tion 3440  of  the  Civil  Code  (excluding  certain  exceptions  not 
here  involved),  declares  thaf  every  transfer  of  personal  prop- 
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erty,  ...  is  conclusively  presumed  if  made  by  a  person  hav- 
ing at  the  time  the  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
transferred,  to  be  fraudulent,  and  therefore  void,  against 
those  who  are  his  creditors  while  he  remains  in  possession, 
..."  Under  this  provision,  since  the  sale  by  Gillette  to 
Phillips  was  ^*not  accompanied  by  an  imrfiediate  delwery,  and 
foUovued  by  an  actual  and  continued  change  of  possession,'^ 
the  sale  and  purported  transfer  to  Phillips  must,  as  to  the 
attaching  creditor,  be  deemed  fraudulent  and  void.  This 
being  true,  it  follows  that  at  the  time  Phillips  sold  the  auto- 
mobile to  plaintiff  the  former  had  no  title  thereto,  and  hence 
the  bill  of  sale  to  plaintiff  was  ineffectual  as  a  transfer  of  the 
same.  Conceding  that  he  might  have  acquired  title  by  taking 
the  property  into  his  possession,  nevertheless  plaintiff  admits 
that  he  did  not  do  so,  but  allowed  Gillette  to  retain  and  con- 
trol the  same.  The  acts  of  the  parties  render  the  purported 
sale  and  transfer  void  as  to  the  attaching  creditor. 
The  judgment  and  order  are  affirmed. 

CJonrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  18,  1919. 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Wilbur,  J.,  and  Len- 
non,  J.,  concurred. 


[OIt.  No.  2706.    Tint  Appellate  District,  Biyision  Two.— February  10, 

1919.] 

WILLIAM  SOUTH,  Respondent,  v.  COUNTT  OP  SAN 
BENITO  et  al..  Defendants;  T.  H.  FRENCH  et  al.. 
Appellants. 

[1]  Place  op  Trial— Defendant  AoAmsT  Whom  Cause  of  Action  not 
Stated— Bight  of  Oodefendant. — The  joinder,  as  defendant,  of  on« 
Against  whom  no  eause  of  action  is  stated  does  not  deprive  other 
defendants  of  the  right  to  have  the  action  tried  in  the  county  of  their 
residence. 
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[2]  Municipal  CoRPoaATioNs — Caeb  of  Bridges  and  Stkeets— Negli- 
gence OF  Officeb&^Nonuability. — In  the  absence  of  a  statutory 
provision  declaring  otherwise,  a  municipal  corporation  in.  California 
is  not  liable  in  damages  for  the  neglect  of  its  officers  or  agents  in 
the  maintenance  or  care  of  stteets  or  bridges. 

[3]  Id. — Counties — Joint  Bridge — Failure  to  Maintain — Nonliabil- 
ity F(Jr  Accident. — Neither  a  county  nor  its  board  of  supervisors 
is  liable  for  personal  injuries  received  bj  one  who,  while  riding  in 
an  automobile,  was  precipitated  into  the  bed  of  a  creek,  the  center 
line  of  which  was  the  dividing  line  between  this  county  and  another, 
the  accident  having  occurred  in  the  latter  county  and  the  embank- 
,  ment  over  which  the  automobile  was  precipitated  being  in  that 
county,  and  the  accident  having  been  caused  by  the  failure  to  main- 
tain a  bridge  over  the  creek  as  had  formerly  been  done,  there 
being  no  showing  of  a  joint  duty  imposed  by  law  upon  the  boards 
of  supervisors  of  the  two  counties  to  construct  the  bridge,  in  the 
absence  of  an  allegation  in  the  complaint  that  they  had  come  to 
an  agreement  as  to  the  proportion  of  cost  to  be  borne  by  each 
county  and  that  funds  were  available  for  the  construction  of  the 
bridge. 

£4]  Id. — ^Lubilitt  of  Public  Officers — ^Bule. — Under  the  law  of  this 
state,  before  a  public  official  becomes  liable  for  a  breach  of  duty, 
the  duty  must^be  plain  and  mandatory,  the  means  and  ability  to 
perform  it  must  exist,  and  it  m^st  be  such  as  not  to  involve  the 
exercise  of  any  discretion  on  his  part,  either  as  to  its  performance 
or  nonperformance  or  as  to  the  manner  of  its  performance. 

[6]  Id. — Powers  of  Supervisors — ^Nonliability. — Other  than  the  power 
given  by  section  2713  of  the  Political  Code  to  the  boards  of  super- 
visors of  two  counties  to  construct  a  bridge  across  the  line  between 
the  counties  and  to  apportion  the  cost  as  previously  agreed,  the 
supervisors  of  one  county  had  no  authority  to  repair  the  road  in  the 
other  county  where  the  accident  occurred,  or  to  place  warning  signals 
thereon,  and  they  cannot,  therefore,  be  charged  with  liability  under 
the  provisions  of  section  1  of  the  act  of  April  26,  1911  (Stats. 
1911,  p.   1115). 

[6]  Change  of  Place  of  Trial — Fictitious  Defendants. — A  fictitious 
defendant  who  has  not  been  brought  into  court  cannot  be  regarded 
in  considering  a  motion  for  a  change  of  venue. 

[7]  Negligence-— Pleading-^Oomplaint  Insufficient. — ^Although  it  is 
not  necessary  for  the  term  ''negligence"  to  be  used  in  pleading,  it  is 
necessary  for  it  to  appear  by  direct  averment  that  acts  causing 
an  injury  were  done  negligently,  where  the  facts  do  not  state 
a  cause  of  action  unless  done  negligently,  unless  the  facts  themselves 
necessarily  exclude  any  hypothesis  other  than  that  of  negligence. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  refusing  to  change  place  of  triaL  P.  F.  Gosbey, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  W.  Jean,  Wyckoff  &  Gardner,  Snook  &  Church  and 
A.  D.  Shaw  for  Appellants. 

D.  M.  Burnett  and  James  P.  Sex  for  Respondent 

LANGDON,  P.  J.— This  is  an  appeal  from  the  superior 
court  of  the  county  of  Santa  Clara  refusing  to  change  the 
place  of  trial  of  this  action  to  San  Benito  County.  The  ac- 
tion is  one  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  in  an  accident  in  which  an  automobile  in 
which  he  was  riding  plunged  over  a  precipice  into  the  bed 
of  San  Felipe  Creek.  It  is  alleged  that  the  center  line  of  San 
Felipe  Creek  is  the  boundary  line  between  the  counties  ot 
San  Benito  and  Santa  Clara ;  that  a  county  road  and  public 
highway  led  from  HoUister  in  San  Benito  County  to  Gilroy 
in  Santa  Clara  County  and  that  for  many  years  prior  to  Janu- 
ary 1,  1914,  there  had  been  a  bridge  across  San  Felipe  Creek 
at  the  point  where  said  creek  was  crossed  by  said  road,  which 
bridge  was  maintained  by  the  two  counties  jointly  as  a  part 
of  said  road;  that  after  January  1,  1914,  no  bridge  was  main- 
tained at  said  point  and  no  means  were  provided  for  crossing 
the  creek,  but  that  at  the  point  where  the  bridge  had  form- 
erly been  there  existed  on  each  side  of  the  creek  from  Janu- 
ary 1,  1914,  to  June  29,  1914,  a  sheer  drop  of  about  twenty- 
five  feet  from  the  surface  of  the  roadway  to  the  bed  of  the 
creek,  a  condition  dangerous  to  persons  traveling  over  the 
road;  that  immediately  before  reaching  the  declivity  on  the 
San  Benito  side  there  was  a  small  and  narrow  board  or  scant- 
ling placed  across  the  road,  but  no  other  barriers  and  no 
lights ;  that  on  the  night  of  June  29,  1914,  plaintiflF,  riding  in 
an  automobile  as  the  guest  of  the  defendant  J.  A.  Phippen, 
who  was  driving  from  Hollister  toward  Gilroy,  was  precipi- 
tated over  the  declivity  on  the  San  Benito  side,  whereby  he 
received  the  injuries  complained  of.  It  is  also  alleged  that  it 
was  the  duty  of  the  defendant  counties  and  the  defendant 
supervisors  of  both  counties  to  replace  said  bridge  and  repair 
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said  highway  and  make  the  same  passable,  but  because  of  their 
negligence,  carelessness,  and  wrongful  failure  to  replace  said 
bridge  and  repair  said  highway  and  make  the  same  passable, 
plaintiff  sustained  the  injuries  of  which  he  complains. 

It  appears  that  the  appellants  are  the  five  members  of  the 
board  of  supervisors  of  San  Benito  County,  and  that  they  are 
all  residents  of  San  5enito  County.  The  other  defendants  in 
the  action  were:  County  of  San  Benito,  county  of  Santa 
Clara,  H.  S.  Hersman,  A.  L.  Hubbard,  H.  M.  Ayer,  John  Roll, 
and  R.  £.  Mitchell,  personally  and  as  members  of  and  consti- 
tuting the  board  of  supervisors  of  the  county  of  Santa  Clara, 
and  J.  A.  Phippen  and  John  Doe. 

Appellants  ui^e  that  their  motion  in  the  court  below  should 
have  been  granted,  for  the  reason  that  there  is  no  cause  of 
action  stated  against  the  defendants  other  than  themselves, 
and  that  such  other  defendants  are,  therefore,  improperly 
joined. 

[1]  It  is  settled  that  the  joinder  as  party  defendant  of 
one  against  whom  no  cause  of  action  is  stated  does  not  de- 
prive the  other  defendants  of  the  right  to  have  the  action  tried 
in  the  county  of  their  residence.  {Donohoe  v.  Wooster  et  al., 
163  Cal.  114,  [124  Pac.  730] ;  Bartley  et  al.  v.  Fraser  et  al., 
16  Cal.  App.  560,  [117  Pac.  683].) 

It  seems  clear,  under  the  decisions,  that  no  cause  of  action 
exists  against  the  county  of  Santa  Clara  or  against  the  super- 
visors of  said  county,  either  individually  or  by  virtue  of  their 
office. 

On  the  question  of  the  liability  of  the  county,  we  have  the 
following  language  in  Brumon  v.  City  of  Santa  Monica,  27 
Cal.  App.  89,  [148  Pac.  950] : 

[2]  ''In  the  absence  of  a  statutory  provision  declaring 
otherwise,  a  municipal  corporation  in  California  is  not  liable 
in  damages  for  the  neglect  of  its  officers  or  agents  in  the  main- 
tenance or  care  of  streets  or  bridges  ( Winbigler  v.  City  of  Lo^ 
Angeles,  45  Cal.  36) ;  nor  for  such  negligence  committed  while 
engaged  in  repairing  a  sewer.  {Chope  v.  City  of  Eureka,  78 
Cal.  588,  [12  Am.  St.  Rep.  113,  4  L.  R.  A.  325,  21  Pac.  364].) 
The  case  at  bar  comes  within  the  doctrine  of  these  cases  of 
nonliability.  The  complaint  does  not  definitely  state  for  what 
purpose  the  so-called  'dump'  was  being  maintained;  but  it  is 
stated  that  the  dump  was  a  public  work  of  the  city  and  that 
the  plaintiff  was  compelled,  as  well  as  permitted,  to  use  it 
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This  implies  the  use  of  a  power  of  compulsion  for  some  pub- 
lic reason,  such  as  the  exercise  of  the  police  power  for  pro- 
tection of  the  public  health.  The  decisions  in  other  states,  to 
which  we  are  referred  in  the 'brief  of  appellant,  show  that 
there  is  a  conflict  of  decision  on  the  question  here  presented ; 
but  it  is  equally  clear  that  the  rule  in  this  state  is  as  above 
stated. 

''An  attempt  has  been  made  to  modify  by  statutory  pro- 
visions tiie  rule  of  law  above  stated.  An  act  approved  April 
26,  1911  (Stats.  1911,  p.  1115),  is  entitled:  'An  act  relating 
to  the  liability  of  public  officers  for  damages  residting  from 
defects  and  dangers  in  streets,  highways,  public  buildings, 
public  work  or  property.'  .  .  . 

"Here  we  have  an  act  which  in  its  title  purports  to  deal 
with  the  liability  of  public  officers  for  damages  resulting  from 
certain  specified  causes.  This  cannot  by  any  process  of  rea- 
soning be  made  to  include  the  subject  of  liability  of  the  pub- 
lic corporations  in  whose  service  such  officers  may  be.  The 
act  is  void  as  to  any  purported  legislation  therein  contained 
attempting  to  create  a  new  rule  of  liability  as  against  such 
corporations.'* 

The  entire  matter  is  carefully  considered  in  the  case  of 
Chafor  v.  City  of  Long  Beach,  174  Cal.  478,  [Ann.  Cas.  1918D, 
106,  L.  B.  A.  1917E,  685,  163  Pac.  670],  and  it  is  stated  that 
in  so  far  as  municipal  corporations  exercise  powers  conferred 
on  them  for  purposes  essentially  public,  they  should  be  deemed 
agencies  of  the  state,  and  not  subject  to  be  sued  for  any  act 
or  omission  occurring  while  in  the  exercise  of  such  power, 
unless  by  statute  the  action  is  given. 

To  the  same  effect  is  the  case  of  Coffey  v.  Ciiy  of  Berkeley, 
170  Cal.  258,  [149  Pac.  559]. 

[3]  We  next  come  to  consider  the  liability  of  the  super- 
visors of  Santa  Clara  County.  The  accident  occurred  in  San 
Benito  County  and  the  embankment  over  which  the  automo- 
bile was  precipitated  was  on  the  road  in  San  Benito  County. 
TTiere  is  no  dispute  about  these  facts.  The  theory  upon  which 
the  supervisors  of  Santa  Clara  County  was  sought  to  be  held 
is  that  there  was  a  joint  duty  imposed  by  law  upon  the  boards 
of  supervisors  of  these  two  counties  to  construct  the  bridge, 
and  that  their  liability  arises  from  their  failure  to  do  so  before 
the  accident  occurred. 
40  0»L  App.— a 
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[4]  It  has  been  held  in  this  state  that  before  a  public  offi- 
cial becomes  liable  for  a  breach  of  duty,  the  duty  must  be 
plain  and  mandatory,  the  means  and  ability  to  perform  it 
must  exist,  and  it  must  be  such  as  not  to  involve  the  exercise  of 
any  discretion  on  his  part,  either  as  to  its  performance  or  non- 
performance or  as  to  the  manner  of  its  performance.  {Doeg 
V,  Cook,  126  Cal.  213,  [77  Am.  St.  Eep.  171,  58  Pac.  707] ; 
Taylor  v.  Maaison,  9  Cal.  App.  382,  [99  Pac.  410] .)  In  Taylor 
Y.  Hanson,  supra,  the  court  said  : 

**As  the  members  of  the  board  are  public  officers,  with  their 
duties  prescribed  by  law,  and  as  the  other  defendants  are 
sureties  on  their  official  bonds,  they  can  only  be  held  for  non- 
feasance as  to  some  act  or  duty  required  of  the  board  by 
reason  of  their  office,  or  for  the  negligent  performance  of  some 
act  or  duty  where  the  act  or  duty  is  plain.  It  is  only  where 
the  duty  is  plain  and  certain  and  such  duty  is  negligently  per- 
formed or  not  performed  at  all,  that  the  officer  is  held  liable 
to  a  private  individuaL  IS  the  act  is  a  matter  of  discretion, 
or  the  officer  has  not  the  means  or  ability  to  perform  it,  he  is 
not  liable  nor  are  his  sureties  on  his  official  bond.  {Doeg  v. 
Cook,  126  Cal.  213,  [77  Am.  St.  Rep.  171,  58  Pac.  707] ;  Shear- 
man &  Redfield  on  Negligence,  sec.  340,  and  cases  cited ;  Rob- 
inson  v.  Chamberlain,  34  N.  Y.  389,  [90  Am.  Dec.  713] ;  Elliott 
on  Roads  and  Streets,  506.)  The  reason  for  the  rule  is  plain. 
An  officer  is  a  public  servant.  His  remuneration  is  often 
small.  His  implied  agreement  is  to  faithfully  perform  the 
duties  required  of  him  by  law.'* 

The  only  statute  in  force  imposing  any  duties  on  boards  of 
supervisors  in  reference  to  the  construction  or  maintenance 
of  county  boundary  line  bridges  is  found  in  section  2713  of 
the  Political  Code,  and  is  as  follows:  **  .  .  .  Bridges  crossing 
the  line  between  counties  must  be  constructed  by  the  counties 
into  which  such  bridges  reach,  and  each  of  the  counties  info 
which  any  such  bridge  reaches  shall  pay  such  portion  of  the 
cost  of  such  bridge  as  shall  have  been  previously  agreed  upon 
by  the  boards  of  supervisors  of  said  counties.  ..." 

There  is  no  allegation  in  the  complaint  that  the  two  boards 
had  come  to  an  agreement  as  to  the  proportion  of  the  cost  to 
be  borne  by  each  county,  or  that  there  was  any  fund  avail- 
able for  the  construction  of  the  bridge  by  the  two  boards,  or 
at  all.  It  does  not  appear,  then,  that  the  construction  of  this 
bridge  was  the  plain,  certain,  and  ministerial  duty  of  the 


Digitized  by  VjOOQIC  ' 


Feb.  1919.]     South  v.  County  op  San  Benito.  19 


supervisors  of  Santa  Clara  County.  Until  an  agreement  has 
been  reached  by  the  two  boards,  it  would  seem  that  neither 
board  has  the  power  to  expend  the  county  moneys  for  such 
work,  and  in  reaching  the  agreement  provided  for  by  the 
Political  Code,  clearly  the  boards  would  be  exercising  a  legis- 
lative discretion. 

[6]  Other  than  the  power  given  by  the  above-quoted  sec- 
tion to  agree  with  the  supervisors  of  San  Benito  County  upon 
the  division  of  the  cost  of  a  bridge  crossing  t^e  county  line, 
the  supervisors  of  Santa  Clara  County  clearly  had  no  au- 
thority to  repair  the  road  in  San  Benito  County  where  the 
accident  occurred,  or  to  place  warning  signals  thereon,  and 
they,  therefore,  cannot  be  charged  with  liability  under  the 
provisions  of  section  1  of  the  act  of  April  26,  1911  (Stats. 
1911,  p.  1115),  hereinbefore  referred  to. 

However,  while  it  was  contended  in  the  briefs  that  the  coun- 
ties and  the  supervisors  were  liable,  it  was  admitted  by  coun- 
sel for  respondent  upon  the  oral  argument  of  this  case  that 
there  was  no  cause  of  action  against  either  the  counties  or  the 
supervisors  of  Santa  Clara  County,  and  so  it  is  unnecessary 
for  us  to  discuss  these  questions  further. 

[6]  A  fictitious  defendant,  John  Doe,  was  named,  and  it 
was  alleged  that  he  was  the  roadmaster  for  the  defendant 
French  in  the  supervisorial  district  in  San  3enito  County. 
Apart  from  the  fact  in  this  case  that  the  uncontradicted  affi- 
davit of  Mr.  French  appears  in  the  record  to  the  effect  that 
there  was  no  roadmaster  in  his  district  at  any  of  the  times 
mentioned  in  the  complaint,  and  it  would  seem,  therefore,  that 
this  defendant  is  fictitious  in  fact  as  well  as  in  name,  it  has 
been  held  that  fictitious  defendants  who  have  not  been  brought 
into  court  are  not  to  be  regarded  in  the  consideration  of  the 
motion  for  change  of  venue.  (Yuba  County  v.  North  Ameri- 
can etc.  Co.,  12  Cal.  App.  223,  [107  Pac.  139].) 

The  one  remaining  question  in  the  case  and  the  one  that  is 
decisive  of  this  appeal  is  whether  or  not  a  cause  of  action  is 
stated  against  the  remaining  defendant,  J.  A.  Phippen,  and 
to  that  question  we  shall  direct  our  attention.  The  allega- 
tions of  the  complaint  with  reference  to  defendant  Phippen 
are  as  follows: 

"That  on  the  night  of  June  29,  1914,  at  the  hour  of  about 
11:55  o'clock,  this  plaintiff  was  the  guest  of,  and  riding  with, 
said  J.  A.  Phippen,  who  was  then  and  there  driving  his  auto- 
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mobile  along  said  highway  in  said  San  Benito  County,  in  the 
direction  of  Gilroy;  that  said  Phippen  was  so  driving  said 
automobile  at  a  prudent  rate  of  speed ;  that  this  plaintiff  was 
unacquainted  w^th  the  condition  of  said  road  and  the  danger 
incident  to  traveling  thereon,  and  to  the  absence  of  said 
bridge,  and  the  existence  of  said  drop  or^  declivity  from  said 
roadway  to  the  bed  of  said  creek. 

**That  as  the  said  automobile  approached  said  point  where 
teaid  bridge  had  formerly  been,  and  where  said  road  formerly 
crossed  said  creek,  no  lights  or  other  barriers  were  displayed 
or  shown  to  warn  the  traveling  public  of  the  danger  there 
present. 

*'That  immediately  before  reaching  said  declivity  or  drop 
there  was  placed  across  said  road  a  small  and  narrow  board 
or  scantling,  but  the  same  bore  no  lights  or  other  signals,  and 
the  same  was  not  visible  to  this  plaintiff  until  said  automobile 
had  collided  therewith,  although  the  lights  of  said  automobile 
were  burning  brightly,  and  although  the  plaintiff  was  con- 
stantly on  the  alert  for  possible  danger. 

''That  the  said  defendant,  J.  A.  Phippen,  while  so  oper- 
ating  said  automobile  and  while  approaching  said  point,  did 
fail  to  observe  said  scantling  or  board,  and  did  so  operate  his 
said  automobile  as  to  come  in  collision  with  said  board,  or 
scantling,  so  set  across  said  road,  and  that  as  soon  as  said 
Phippen  so  came  in  collision  with  said  scantling,  he,  the  said  • 
Phippen,  attempted  to  stop  said  automobile,  but  failed  to  do 
so,  before  the  same  reached  said  drop  or  declivity,  and  that 
when  the  automobile  reached  said  drop  or  said  declivity,  it 
was  precipitated  over  said  bank,'*  etc. 

Plaintiff  then  states  the  nature  of  his  injuries  and  damage, 
and  continues  in  his  complaint,  as  follows:  ''That  at  all  times 
herein  mentioned  it  was  the  duty  of  the  defendant  counties, 
and  the  duty  of  all  of  the  other  defendants,  except  the  defend^ 
ants  John  Doe  and  J.  A.  Phippen,  as  supervisors,  to  replace 
said  bridge  and  repair  said  highway,  and  make  the  same  pass- 
able, etc.*' 

We  fail  to  find  in  the  above,  either  an  allegation  of  negli- 
gence or  any  allegations  of  fact  from  which  negligence  can  be 
inferred.  On  the  contrary,  the  complaint  alleges  that  the 
said  Phippen  was  driving  his  automobile  "at  a  prudent  rate 
of  speed";  that  "there  were  no  lights  or  other  barriers  dis- 
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played  to  warn  the  traveling  public  of  the  danger  there  pres- 
ent"; that  the  narrow  board  or  scantling  was  placed  across 
the  road  and  bore  no  lights  or  other  signals  and  the  same  was 
not  visible  to  the  plaintiff  uhtil  the  automobile  had  collided 
therewith,  although  the  plaintiff  was  c(»3Btantly  on  the  alert 
for  possible  danger.  These  allegations  would  seem  to  nega- 
tive rather  than  to  assert  negligence  on  the  part  of  the  defend- 
ant Phippen. 

[7]  Although  it  is  not  necessary  for  the  term  **  negli- 
gence" to  be  used  in  pleading,  it  is  necessary  for  it  to  appear 
by  direct  averment  that  the  acts  causing  the  injury  were  done 
negligently,  where  the  facts  stated  do  not  constitute  a  cause 
of  action  unless  done  negligently,  unless  the  facts  themselves 
necessarily  exclude  any  hypothesis  other  than  that  of  negli- 
gence. (SUveira  v.  Iverson,  125  Cal.  266,  [57  Pac.  996].)  It 
should  appear  in  what  respects  the  defendant  was  negligent 
and  that  such  negligence  had  a  causal  connection  with  plain- 
tiff's injury.  {Lamg  v.  LiUey  and  Thurston  Co.,  20  Cal.  App. 
264,  [128  Pac.  1031].)  While  it  is  sufficient  to  aUege  negli- 
gence  in  general  terms,  the  particular  act  alleged  to  have  been 
negligently  done  must  be  specified.  (Stephenson  v.  Southern 
Pacific  Co.,  102  Cal.  147,  [34  Pac.  618,  36  Pac.  407].) 

We  think  this  pleading  does  not  meet  the  general  rule  or  the 
rule  laid  down  in  this  state.  A  demurrer  to  the  complaint 
on  the  part  of  defendant  Phippen  would  have  to  be  sustained. 
A  cause  of  action  not  being  stated  against  Phippen,  there  re- 
main no  other  defendants  except  those  who  are  nonresidents 
of  the  county  in  which  the  action  was  brought;  this  being  true, 
the  motion  for  a  change  of  venue  should  have  been  granted. 
The  order  appealed  from  is  reversed,  with  directions  to  the 
court  below  to  grant  appellants'  said  motion. 

Brittain,  J.,  and  Haven,  J.,  concurred. 
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[Grim.  No.  817.    First  Appellate  District,  IMyision  One. — ^February  19, 

1919.] 

THE    PEOPLE,    Respondent,    v.    WILLIAM    S.    CARD, 

Appellant. 

[1]  Criminal  Law — Mubdeb  in  Second  Dbgrbb— Cbiminal  Abortion — 
CoBfUS  Delicti  —  Evidence  Sufiicient. — In  this  prosecution  for 
murder  alleged  to  have  been  committed  by  the  defendant  in  the  per- 
formance of  an  abortion,  and  in  which  the  defendant  was  con- 
victed of  the  crime  of  murder  in  the  second  degree,  the  evidence  is 
examined  and  found  abundantly  sufficient  to  establish  that  the  death 
of  the  young  woman  in  question  was  due  to  an  operation  pierformed 
upon  her,  which  was  criminal  in  character  as  not  necessary  to  pre- 
serve her  life. 

[2]  Id. — ^Verdict  of  Guiltt  Sustained  by  ETvidence. — The  evidence  waa 
also  sufficient  to  sustain  the  verdict  of  the  jury  holding  the  defendant 

^       responsible  for  the  decedent's  death  by  means  of  a  criminal  abortion. 

[3]  Id. — Accomplice— Testimony  Corroborated. — The  testimony  of  a 
companion  of  the  deceased,  who  the  court  instructed  the  jury  was  an 
accomplice,  is  also  examined  in  such  case  and  found  to  be  sufficiently 
corroborated  as  to  all  its  essential  parts. 

£4]  Id. — UNPREJUDiaAL  Instruction  that  One  was  an  Accomplice  in 
Fact. — Error  cannot  be  predicated  by  the  defendant  on  the  action 
of  the  court  in  instructing  the  jury  that  a  witness,  a  companion  of 
the  deceased,  was,  as  matter  of  fact,  an  accomplice,  where,  through- 
out the  trial,  defendant  had  taken  the  position  that  such  person  waa 
an  accomplice  whose  testimony  required  corroboration. 

[6]  Id. — Evidence — Striking  Out  Answer  not  Responsive. — ^An  answer 
by  a  physician  who  had  treated  the  deceased  oome  weeks  previous 
to  her  death,  which  answer,  not « responsive  to  the  question  asked 
her,  stated  that  she  had  herself  admitted  a  previous  attempt  to 
bring  about  an  abortion,  was  properly  stricken  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  Cabaniss, 
Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nathan  C.  Coghlan,  R.  P.  Henshall  and  Samuel  M.  Shorts 
ridge  for  Appellant. 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attorney-General,  and  Louis  H.  Ward  for  Respondent. 
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RICHARDS,  J. — This  is  an  appeal  from  a  judgment  upon 
conviction  of  the  defendant  of  the  crime  of  murder  in  the 
second  degree,  claimed  to  have  been  committed  by  the  defend- 
ant in  the  performance  of  an  abortion  upon  the  person  of  one 
Mabel  Solomonson,  who  died  shortly  thereafter. 

The  main  facts  of  the  case  w^ich  it  is  the  claim  of  the  prose- 
cution were  sufficiently  established  by  the  evidence  to  justify 
the  defendant's  conviction  are  these:  On  May  21,  1918,  the 
deceased  girl,  accompanied  by  a  female  friend  named  Edna 
Swanson,  came  from  Turlock  to  San  Francisco,  registering  at 
the  Argonaut  Hotel,  where  they  remained  overnight,  occupy- 
ing the  same  bed.  The  following  morning  they  removed  to 
the  Keystone  Hotel,  where  thjey  took  a  room.  While  there 
the  decedent  disrobed  in  the  presence  of  her  companion  and 
took  a  sponge  bath.  She  was  then  apparently  in  good  physi- 
cal condition  and  had  no  menstrual  flow.  At  about  half-past 
11  in  the  morning  of  that  day  the  two  girls  went  to  the  West- 
bank  Building,  in  this  city,  where  the  defendant,  who  is  a 
physician,  had  his  oflSces.  They  entered  his  reception-room 
and  were  there  met  by  an  assistant  of  the  defendant,  named 
Mrs.  Hunt,  who,  being  informed  which  of  them  was  the 
patient,  directed  Miss  Solomonson  to  go  to  another  room  down 
the  corridor,  said  to  be  the  defendant's  private  office.  In  a 
few  moments  the  deceased  returned  and  asked  her  friend  for 
$20,  upon  receiving  which  she  went  back  in  the  directfon 
whence  she  had  come.  This  was  shortly  before  12  o'clock. 
At  1  o'clock  Mabel  Solomonson  was  assisted  into  the  recep- 
tion-room from  an  adjoining  room  by  a  nurse  named  Mrs. 
Morgan,  who  was  also  one  of  the  defendant's  assistants  on 
that  day,  and  was  delivered  into  the  care  of  Miss  Swanson, 
with  the  instruction  to  take  her  to  her  home  or  room  and  give 
her  a  dose  of  salts,  which  instruction  the  defendant  had  just 
directed  her  to  give.  At  this  time  the  Solomonson  girl  was 
greatly  distressed,  was  weak  and  pale,  moved  with  great  diffi- 
culty, and  had  to  be  assisted  to  her  room  in  the  hotel  which  was 
about  half  a  block  away.  Upon  reaching  her  room  she  was  so 
weak  that  her  companion  helped  her  into  bed.  She  was  then 
discovered  to  be  bleeding  profusely;  a  towel,  identified  as 
being  of  the  same  kind  used  in  the  defendant's  office,  was 
found  upon  her  person.  Her  condition  being  alarming,  an- 
other physician  was  called  in,  who  recommended  that  the  girl 
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be  taken  to  the  Emergency  Hospital.  Before  the  ambulance 
arrived  the  girl  died,  and  the  autopsy  surgeon  found  that  she 
had  bled  to  death  as  a  result  of  an  operation  for  abortion 
which  had  very  recently  been  performed  upon  her.  The  de- 
fendant's arrest  and  trial  for  murder  followed,  and  resulted 
in  his  conviction  of  murder  in  the  second  .degree. 

[1]  The  appellant  makes  several  points  upon  each  of 
which  he  relies  for  a  reversal.  His  first  contention  is  that 
the  corpus  delicti  was  not  proved.  This  contejation  is  with- 
out merit.  The  autopsy  surgeon  who  conducted  the  autopsy 
on  the  day  of  her  death  testified  that  except  for  her  preg- 
nancy and  the  abortion  she  was  in  the  normal  healthy  physical 
condition  for  a  young  woman  of  her  years,  and  that  she  had 
'  died  as  the  result  of  the  operation  performed  only  a  few  hours 
before  her  decease.  Miss  Swanson,  her  companion  during 
every  hour  of  the  time  she  was  in  San  Francisco,  except  the 
hour  or  so  when  she  was  in  the  private  office  of  the  defend- 
ant, testified  that  the  deceased  was  in  good  health  and  was 
not  flowing  np  to  the  time  she  entered  the  defendant's  offices, 
and  that  she  emerged  therefrom  weak  and  distressed  and 
hardly  able  to  walk,  and  that  on  reaching  her  room  a  short 
distance  aWay  her  bandages  and  clothing  were  saturated  with 
blood.  We  think  this  evidence  abundantly  sufficient  to  estab- 
lish that  the  death  of  this  girl  was  due  to  an  operation  per- 
formed upon  her  which  was  criminal  in  its  character  as  not 
necessary  to  preserve  her  life. 

[2]  The  next  contention  of  the  appellant  is  that  there  was 
no  sufficient  evidence  connecting  the  defendant  with  the  com- 
mission of  the  crime.  It  is  true  that  the  deceased  went  from 
the  offices  of  the  defendant  to  an  all  too  speedy  death  to  per- 
mit her  statement  as  to  what  had  occurred  while  she  was  in 
the  defendant's  offices  to  be  given  in  the  form  of  a  dying 
declaration,  but  we  think  that  there  is  sufficient  evidence 
otherwise  to  point  unerringly  to  the  defendant  as  the  person 
performing  the  operation  which  produced  her  death.  The 
evidence  shows  that  the  defendant  maintained  offices  as  a  phy- 
sician and  surgeon  in  the  Westbank  Building  with  several 
connecting  rooms,  one  of  which  was  his  private  office  and  an- 
other was  his  reception-room,  to  which  those  seeking  his  ser- 
vices were  in  the  first  instance  admitted;  that  between  these 
two  rooms  was  a  system  of  bells  so  arranged  that  a  button 
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tonehed  in  the  reception-room  conveyed  the  information  to 
the  occupant  of  the  private  ofHce  that  a  patient  was  in  wait- 
ing, and  the  touching  of  a  button  in  the  private  office  by  its 
occupant  informed  the  assistant  in  the  reception-room  that 
the  patient  should  be  sent  to  the  private  office.  The  evidence 
shows  that  these  responding  bells  were  rung  shortly  after  the ' 
deceased  and  her  companion  were  admitted  to  the  defendant's 
reception-room.  Th6  evidence  further  showed  that  no  other 
physician  than  the  defendant  occupied  his  private  office.  The 
evidence  proceeds  to  show  that  when  the  defendant's  assistant 
was  thus  advised  that  the  defendant  was  in  his  private  office 
and  ready  for  the  patient,  the  deceased  was  directed  to  his 
door;  that  she  returned  in  a  few  moments  to  the  reception- 
room  to  get  a  sum  of  money,  upon  receiving  which  she  went 
back  into  the  defendant's  private  office;  that  she  remained 
away  from  the  reception-room,  where  her  friend  remained  in 
waiting,  for  the  space  of  about  an  hour,  when  she  was  helped 
into  the  reception-room  by  one  of  the  defendant's  assistants, 
and  there  given  over  to  her  friend  with  the  instruction  that 
'the  patient  was  to  be  taken  to  her  home  or  room  and  given  a 
dose  of  salts.  She  was  then  in  a  condition  indicating  to  the 
point  of  certainty  that  during  the  hour  spent  in  the  defend- 
ant's private  office  something  had  been  done  to  her  which  had 
destroyed  her  immediately  preceding  state  of  normal  health, 
and  left  her  weak,  distressed,  hardly  able  to  walk,  and  bleed- 
ing to  an  extent  which  within  a  short  while  sapped  her  life ; 
upon  reaching  her  room,  less  than  a  block  away,  she  had  to  be 
put  to  bed,  and  there  was  then  found  upon  her  a  towel  iden- 
tical with  those  in  use  in  the  defendant's  office;  she  died 
within  a  very  few  hours,  and,  as  we  have  seen,  her  death  was 
due  to  an  abortion  performed  that  day.  When  the  defendant 
was  interviewed  by  a  detective  officer,  shortly  after  the  girl's 
death,  his  demeanor,  words,  and  actions  were  very  far  from 
those  of  an  innocent  man.  We  think  this  evidence  was  suffi- 
cient to  justify  the  finding  of  the  jury  holding  the  defendant 
responsible  for  the  decedent's  death  by  means  of  a  criminal 
abortion. 

[3]  The  appellant's  next  contention  is  that  the  witness 
Edna  Swanson  was  an  accomplice  of  the  defendant  in  pro- 
curing the  operation  to  be  performed  upon  her  friend,  and 
that  her  testimony  was  not  sufficiently  corroborated  to  have 
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justified  its  acceptance  by  the  jury  as  the  basis  of  its  verdict. 
The  question  whether  the  witness  was  or  was  not  an  accom- 
plice within  the  purview  of  the  law  relating  to  this  class  of 
cases  was  removed  from  consideration  by  the  court/s  instruc- 
tion that  she  was  such  accomplice ;  but  conceding  this,  we  are 
satisfied  that  her  evidence  was  suflBciently  corroborated  as  to 
all  of  its  essential  parts.  Her  story  as  to  what  occurred 
within  her  knowledge  and  observation  while  in  the  oflSce  of 
the  defendant  is  supported  by  the  testimony,  reluctantly 
drawn  from  them,  of  the  two  witnesses  who  were  acting  as 
the  defendant's  assistants  on  that  fatal  day.  It  is  shown  sufii- 
ciently  by  their  halting  and  hesitating  admissions  that  the  de- 
fendant was  in  his  office  at  the  time,  fixed  by  the  witness 
Swanson,  of  the  presence  of  herself  and  companion  there ;  the 
system  of  bells  as  testified  to  by  one  of  them  agrees  with  the 
statement  of  the  alleged  accomplice  as  to  the  sounding  and 
significance  of  the  bells,  while  her  evidence  as  to  the  return 
of  the  deceased  to  her  with  the  statement  that  she  was  to  be 
taken  home  and  given  a  dose  of  salts  is  supported  by  the  admis- 
sion of  the  witness  Mrs.  Morgan  that  such  an  instruction  was 
received  by  her  from  the  defendant  and  was  conveyed  at  that 
time.  The  witness  Swanson  *s  testimony  as  to  the  physical 
condition  of  the  deceased  immediately  before  and  immediately 
after  the  visit  to  the  defendant's  office  is  supported  by  the 
evidence  of  the  autopsy  surgeon  as  to  the  normality  of  the 
deceased  woman's  physical  condition  outside  of  her  state 
of  pregna^cy.  We  think  the  foregoing  constitutes  sufficient 
corroboration  of  this  witness,  assuming  her  to  be,  as  the  court 
instructed  the  jury,  an  accomplice. 

[4]  With  respect  to  the  next  contention  of  the  appellant, 
to  the  effect  that  the  trial  court  committed  reversible  error  in 
giving  an  instruction  as  to  a  matter  of  fact,  by  its  instruction 
that  the  witness  Swanson  was  an  accomplice,  little  need  be 
said.  The  record  before  us  discloses  that  throughout  the  trial 
and  upon  this  appeal  it  has  been  the  defendant's  consistent 
position  that  the  witness  Swanson  was  an  accomplice  whose 
testimony  required  corroboration.  In  harmony  with  this  posi- 
tion the  defendant  requested  a  set  of  instructions  upon  the 
subject  of  accomplices  and  their  corroboration  which  could 
only  have  had  reference  to  the  witness  Swanson.  These  re- 
quested instructions  were  not  given  by  the  court,  for  the 
reason  that  the  subject  was  covered  by  its  own  instruction 
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upon  the  subject  to  which  the  appellant  now  urges  this  objec- 
tion. He  cannot,  therefore,  be  in  a  better  position  than  he 
would  have  been  had  his  own  requested  instruction  been 
given,  in  which  event  he  could  not  here  be  heard  to  urge  his 
present  objection. 

As  to  the  other  instructions  which  the  appellant  requested, 
and  which  for  the  same  reason  were  not  given,  no  special  em- 
phasis is  laid  upon  them  upon  this  appeal ;  but  we  are  satis- 
fied from  a  careful  reading  of  the  entire  body  of  the  court's 
instructions  that  the  jury  were  fairly,  fully,  and  correctly  in- 
stinicted  as  to  the  law  of  the  case.  x 

The  final  contention  of  the  appellant  is  that  the  trial  court 
committed  prejudicial  error  in  striking  out  the  testimony  of 
one  Dr.  Sarkasian,  who  undertook  to  give  evidence  as  to  state- 
ments which  the  deceased  girl  had  made  to  him  some  weeks 
prior  to  her  death  while  she  was  in  Denver,  Colorado,  and 
while  he  was  treating  her  for  anaemia.  The  answer  of  this 
witness  which  was  stricken  out  was  given  in  reply  to  the  fol- 
lowing question  asked  by  counsel  for  the  defendant:  "Q.  Did 
you  discover  from  your  examination  of  her  whether  or  not 
there  had  b^en  an  attempt  made  previously  to  bring  about 
an  abortion?"  to  which  the  witness  replied:  *'A.  Well,  she 
admitted  that  herself." 

[5]  The  court  properly  ordered  that  answer  stricken  out. 
It  was  not  responsive  to  the  question.  It  Was  merely  the  con- 
clusion of  the  witness  as  to  the  effect  of  whatever  statement 
the  deceased  had  made  to  him,  and  did  not  purport  to  be  such 
statement.  Moreover,  the  defendant  was  not  prejudiced  by 
the  ruling  of  the  court  in  this  regard,  since  the  record  shows 
that  the  witoess  proceeded  to  answer  the  question  correctly 
and  fully  by  stating  that  as  a  result  of  his  physical  examina- 
tion of  the  deceased  while  his  patient  upon  this  occasion,  he 
found  that  an  abortion  had  previously  been  attempted,  appa- 
rently by  herself.  We  therefore  find  no  reversible  error  in 
the  record  before  us. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  21,  1919,  and  a  petition  to 
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have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  18,  1919. 

All  the  Justices  concurred. 


{0i7.  No.  £707.    Eint  Appellate  District,  Diyiaioii  Two.— Febiuary  19, 

1919,] 

WILLIAM  SOUTH,  Respondent,  v.  T.  H.  FRENCH  et  al., 
Defendants;  T.  H.  FRENCH,  Appellant. 

[1]  Place  of  Teiai/— Defendant  Against  Whom  No  Cause  of  Action 
Stated. — The  joinder  as  party  defendant  of  one  against  whom  no 
cause  of  action  is  stated  does  not  deprive  other  defendants  of  the 
right  to  have  the  action  tried  in  the  county  of  their  residence. 

[2]  Negligence— Action  fob  Personal  Injuries — ^Automobilb  Acci- 
dent—  Plunoino  Dowi$r  Embankment — Pleading — ^Insufficient 
Ck)MPLAiNT  Against  Driveb. — In  an  action  by  the  guest  of  an  auto- 
mobile drirer  for  damages  for  personal  injuries  sustained  when  the 
automobile  plunged  over  an  embankment  into  the  bed  of  a  bridgelees 
creek,  the  complaint  failed  to  state  a,  cause  of  action  where  the  only 
allegation  of  negligence  was  that  the  defendant  "negligently  failed 
to  observe  that  the  said  road  terminated  at  said  creek  in  such  drop 
or  declivity,'*  while  it  was  also  alleged  that  no  lights  were  dis- 
played nor  any  warnings  of  any  kind  given  of  the  fact  that  the 
declivity  existed,  or  that  the  defendant  had  any  independent  knowl- 
edge, and  it  was  therefore  apparent  the  defendant  could  not  be 
negligent  in  failing  to  observe  tomething  it  was  impossible  for  him 
to  observe. 

APPEAL  from  an  prder  of  the  Superior  Court  of  Santa 
Clara  County  refusing  to  change  place  of  triaL  P.  F.  Gosbey, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  W.  Jean,  Wyckoff  &  Gardner,  Snook  &  Cfaureh  and 
A.  D.  Shaw  for  Appellant. 

D.  M«  Burnett  and  James  P.  Sex  for  Respondent. 
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LANQDON,  P.  J.— This  is  sjq  appeal  from  an  order  of  the 
superior  court  of  the  county  of  Santa  Clara  denying  appjd- 
lant's  motion  to  change  the  place  of  trial  of  this  action  to  San 
Benito  County.  The  action  is  one  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  in  an  accident  in 
which  an  automobile  in  which  he  was  riding  plunged  over  a 
precipice  into  the  bed  of  San  Felipe  Creek. 

The  defendant  French,  who  is  the  appellant  here,  is  the 
supervisor  of  district  No.  1  of  the  county  of  San  Benito,  and 
it  appears  without  contradiction  that  he  is  a  resident  of  San 
Benito  County.  The  defendant  John  Doe,  sued  by  a  fictitious 
name,  is  alleged  to  be  the  roadmaster  of  the  same  district  in 
San  Benito  County,  and  it  also  appears  that  he  is  a  resident 
of  San  Benito  County.  [1]  The  only  question  presented 
upon  this  appeal,  then,  is  whether  or  not  a  cause  of  action 
has  been  stated  against  the  remaining  defendant,  J.  A.  Phip- 
pen,  for  the  joinder  as  party  defendant  of  one  against  whom 
no  cause  of  action  is  stated,  does  not  deprive  the  other  de- 
fendants of  the  right  to  have  the  action  tried  in  the  county 
of  th^ir  residence.  {Donohoe  v.  Wooster  et  al,,  163  Cal.  114, 
[124  Pac.  730] ;  Bartley  et  al.  v.  Fraser  et  al.,  16  Cal.  App. 
560,  [117  Pac.  683].) 

In  the  case  of  South  v.  CourCty  of  San  Benito  et  d.,  ante, 
p.  13,  [180  Paa  354],  which  arose  out  of  the  same  accident, 
this  court  has  decided  that  a  pleading  containing  substan- 
tially the  same  allegations  as  the  complaint  in  the  present 
case  does  not  state  a  cause  of  action  against  Phippen.  The 
difference  in  the  allegations  in  the  two  cases  is  not  sufS- 
dent  to  warrant  a  different;  conclusion  in  this  case.  In 
the  present  case,  the  plaintiff  alleges  that  he  was  riding 
in  the  automobile  of  defendant  J.  A.  Phippen  as  his  guest; 
that  said  Phippen  was  driving  at  a  prudent  rate  of  speed; 
that  the  plaintiff  was  unacquainted  with  the  condition  of 
the  road  and  the  danger  incident  to  traveling  thereon,  and 
was  unacquainted  with  the  presence  of  the  sheer  drop  or  per- 
pendicular declivity  of  about  twenty  feet  from  the  surface  of 
the  roadbed  to  the  bed  of  said  creek;  that  as  the  automobile 
approached  the  point  where  said  roadway  left  said  creek  and 
terminated  in  such  perpendicular  drop  or  declivity,  no  lights 
were  displayed  or  other  warning  given  of  the  danger  there 
present,  and  no  warning  lights  were  displayed  or  warning  of 
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any  kind  given  of  the  fact  that  said  road  was  not  sjafe  to  travel 
on,  or  tJiat  said  road  approached  said  hank  of  said  creek  and 
termimated  in  such  drop  or  declivity;  that  as  the  said  J.  A, 
Phippen  was  so  driving  and  operating  his  said  automobile, 
and  approaching  ^id  point,  he  negligently  failed  to  observe 
the  fact  that  said  road  terminated  at  said  creek  in  such  drop 
or  declivity,  and  so  drove  his  automobile  as  to  cause  the  same 
to  approach  so  close  to  said  drop  or  declivity  as  to  make  it 
impossible  to  stop  the  same  before  the  same  went  over  said 
drop  or  declivity  and  was  precipitated  to  the  bottom  of  said 
cred£;  that  the  plaintiff  using  ordinary  care  and  being  con- 
stantly on  the  alert  for  possible  danger  could  not,  while  seated 
in  the  rear  seat  of  said  automobile,  see  the  condition  of  said 
road,  or  ascertain  the  fact  that  the  same  terminated  at  said 
creek. 

[2]  The  only  allegation  of  negligence  made  against  the 
defendant  Phippen  is  that  he  ''negligently  failed  to  observe 
the  fact  that  said  road  terminated  at  said  creek  in  such  drop 
or  declivity."  The  mere  statement  that  he  did  this  negli* 
gently  is  not  sufficient  in  the  face  of  other  allegations  which 
clearly  show  an  absence  of  negligence  on  his  part.  Since  it 
is  alleged  that  no  lights  were  displayed  nor  any  warnings  of 
any  kind  given  of  the  fact  that  the  declivity  existed  or  that 
the  road  was  unsafe,  or  that  the  said  road  approached  the 
bank  of  said  creek — and  it  is  not  alleged  that  the  defendant 
Phippen  had  independent  knowledge  of  these  facts — it  is 
apparent  that  Phippen  could  not  be  negligent  in  failing  to 
observe  something  which  it  was  impossible  for  him  to  observe. 

While  some  cases  have  held  that  it  is  a  sufficient  allegation 
of  negligence  to  state  that  the  act  complained  of  was  done 
negligently  by  the  defendant,  specifying,  however,  the  par- 
ticular act  alleged  to  have  been  negligently  done  {Fisher  v. 
Western  Fuse  &  Explosives  Co,,  12  Cal.  App.  739-747,  [108 
Pac.  659]),  it  seems  that  this  is  true  only  where  such  allega- 
tion is  not  contradicted  by  other  allegations  of  the  complaint. 
Where  it  appears  from  other  specific  facts  alleged  that  the  act 
alleged  to  have  been  done  negligently  was  not  done  negli- 
gently, the  complaint  is  insufficient  to  charge  negligence. 
{Citizens'  St.  By.  Co.  v.  Alright,  14  Ind.  App.  433,  [42  N.  E. 
239,  1028] ;  Louisville  etc.  By,  Co,  v.  Bates,  146  Ind.  564,  [45 
N.  E.  109].)     This  rule,  indeed,  would 'seem  to  be  the  only 
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natural  and  logical  one.  A  pleader  should  not  be  allowed  to 
negative  his  own  averments  and  yet  ask  that  they  be  consid- 
ered suflBcient. 

As  plaintiff  has  not  stated  a  cause  of  action  against  defend- 
ant Phippen,  and  as  the  other  defendants  are  residents  of  San 
Benito  County,  the  motion  to  change  the  place  of  trial  to  San 
Benito  County  should  have  been  granted. 

The  order  appealed  from  is  reversed,  with  directions  to  the 
court  below  to  grant  said  motion. 

Brittain,  J.,  and  Haven,  J.,  concurred. 


[CUv.  No.  2593.    Second  AppoDate  District,  Diyiaion  One. — Febmary  19, 

1919.] 

JESSE  FRANKLIN,  Administrator,  etc..  Respondent,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
et  al.,  Appellants. 

[1]  Waters  and  Wateroousses — Natural  Wash — Obsteuoting  by  Em- 
bankments AND  Dikes — ^Divbeting  Flow  upon  Land  op  Another 
— Action  fob  Damages  and  fob  Injunction  to  Abate  Nuisance — 
Jury  Triau^Iii  an  action  for  damages  and  for  an  injunetion  to 
abate  a  nuisance  consisting  of  the  maintenance  of  embankments 
and  dikes  bj  means  of  which  the  waters  of  a  natural  wash  are 
obstructed  and  diverted,  and  the  flow  precipitated  upon  plaintiff's 
land,  the  parties  are  entitled  as  of  right  to  a  trial  hj  jury  of  the 
issue  as  to  damages. 

[2]  Id. — General  Verdict — Effect  of. — ^Where  such  trial  is  had,  the 
general  verdict  of  the  jurj  is  binding  upon  the  court,  which  has  no 
power  to  vacate  it  except  upon  motion  for  new  trial. 

[8]  Id. — Statute  of  Limitations,  How  Pleaded. — In  such  action  an 
allegation  in  the  answer  that  the  improvements,  embankments,  etc., 
described  in  plaintiff's  complaint,  which  it  is  alleged  caused  a 
diversion  of  the  flow  of  water,  had  been  erected  "for  more  than  five 
years  prior  to  the  institution  of  the  action,"  suflElciently  pleaded 
the  statute  of  limitations. 

[4]  Id. — Omission  of  Finding  on  Statute  of  I/Imitation. — In  such 

I  ease,  in  ruling  on  defendants'  motion  for  a  nonsuit^  the  court  erred 
in  holding  that  the  statute  of  limitations  had  not  been  sufficiently 
pleaded,  and  consequently  erred  in  making  no  finding  upon  the 
issue  tendered  upon  that  statute. 
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[5]   Bk— 6TATUTOBT  MODE  OF  PUBADINO  NOT  EXCLUSIVB.— While  WCtion 

4S%  of  tho  Code  of  Giyil  Procedure  provides  that  the  statute  of 
Umitatioxie  may  be  pleaded  aa  a  bar  to  anj  action,  bj  giving  the 
number  of  the  Boction  and  subdivision  thereof  relied  on,  sueh  mode 
of  pleading  is  not  exclnaiye. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angelee  County.    Louis  W.  Myers,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage  and  W.  L  Gilbert  for  Appellants. 

B.  J,  Bradner  for  Respondent 

SHAW,  J. — ^In  this  action  plaintiff  sought  to  recover  for 
damages  alleged  to  have  been  sustained  by  the  wrongful  acts 
of  defendants  in  constructing  and  maintaining  certain  em- 
bankments and  dikes  on  their  right  of  way,  as  a  result  of 
which  and  lack  of  suflScient  culverts  therein,  the  waters  of  a 
natural  wash  were  obstructed  and  diverted  from  their  usual 
course  and  the  flow  thereof  precipitated  upon  his  land;  and 
also  sought  a  decree  enjoining  defendants  from  maintaining 
such  obstruction,  which,  if  continued,  it  was  alleged  would 
cause'  him  irreparable  damage. 

In  accordance  with  demand  therefor,  a  jury  was  impaneled, 
to  which  the  issue  as  to  damages  was,  upon  evidence  adduced 
and  instructions  given  by  the  court,  submitted,  as  a  result  of 
which  it  rendered  a  verdict  in  favor  of  defendants.  There- 
after, notwithstanding  such  verdict  and  in  disregard  thereof, 
the  court  made  findings  upon  all  the  issues  and  upon  which  it 
awarded  plaintiff  two  thousand  five  hundred  dollars  damages 
sustained,  and  made  a  decree  perpetually  enjoining  defend- 
ants from  maintaining  the  obstruction  by  means  of  which  it 
was  alleged  defendants  had  wrongfully  diverted  the  flow  of 
water  upon  plaintiff's  land. 

'  From  the  judgment  and  decree  so  rendered,  defendants 
have  appealed. 

[1]  Defendants'  first  contention  is  that  the  parties  were 
entitled  as  of  right  to  a  trial  by  jury  of  the  issue  at  least  as 
to  the  damages  alleged  to  have  been  sustained,  and  that  its 
verdict  was  binding  upon  the  court  which,  in  the  absence  of 
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proceedings  for  a  new  trial,  had  no  power  to  vacate  and  set 
aside  the  same. 

This  identical  question  was  before  this  court  in  the  case  of 
Farrell  v.  City  of  Ontario,  39  Cal.  App.  351,  [173  Pac.  740], 
wherein  the  Honorable  Louis  M.  Myers,  as  justice  pro  tern. 
(who  presided  as  trial  judge  in  the  instant  case)^  in  an  ex- 
haustive opinion  reviews  a  number  of  divergent  authorities  of 
this  state  touching  the  question,  as  a  result  of  which  it  was  held 
that  in  an  action  for  damages  and  for  an  injunction  for  the 
abatement  of  a  nuisance,  the  parties  are  entitled  to  a  jury 
trial  upon  the  issue  as  to  damages  [2]  and  where  such  trial 
is  had,  the  general  verdict  thereon  is  binding  upon  the  court, 
which  has  no  power  to  vacate  it  except  upon  motion  for  new 
trial.  We  refer,  without  further  discussion,  to  that!  opinion 
and  the  authorities  referred  to  therein  as  determinative  of  the 
question.  f 

[3]  In  their  answer,  "for  a  second,  further,  separate,  and 
distinct  defense,*'  defenHiants  alleged  ''that  all  of  said  im- 
provements, in  so  far  as  the  general  right  of  way  of  the  said 
defendants,  including  the  improvements  of  ditches  described 
in  plaintiff's  complaint,  is  concerned,  were  erected  more  than 
five  years  prior  to  the  institution  of  this  action^  and  the  cause 
of  action  attempted  to  be  set  up  by  plaintiff,  if  any,  is  now 
barred  by  the  statute  of  limitations  of  this  state,  said  statute 
of  limitations  being  hereby  pleaded  as  a  bar  to  this  action." 

[4]  As  to  this  defense  the  court,  in  ruling  upon  defend- 
ants' motion  for  nonsuit,  stated  that  the  statute  of  limitations 
as  a  defense  had  not  been  sufficiently  pleaded  to  put  it  in 
issue,  and  hence  made  no  finding  thereon.  In  this  ruling  and 
omitting  to  make  a  finding  as  to  the  issue  tendered,  the  court 
erred.  [5]  While  section  458  of  the  Code  of  Civil  Proce- 
dure provides  that  the  statute  of  limitations  as  a  bar  to  an 
action  may  be  pleaded  by  giving  the  number  of  the  section 
and  subdivision  thereof  relied  upon,  nevertheless  such  mode 
of  pleading  is  not  exclusive.  As  said  in  Manning  v.  Dallas,  73 
Cal.  420,  [15  Pac.  34] :  ''There  are  only  two  ways  of  pleading 
the  statute,  one  by  stating  the  facts  showing  the  defense  and 
the  other  by  stating  'generally  that  the  cause  of  action  is 
barred  by  the  provisions  of  section  (giving  the  number  of  the 
section,  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure.'  "    In  the  pleading 

40  Cal.  App. — 8 
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under  review  the  defendants  stated  the  facts,  namely,  that  the 
improvements,  embankments,  dikes,  and  ditches  described  in 
plaintiff's  complaint,  and  which  it  is  alleged  caused  a  diver- 
sion of  the  flow  of  water,  had  been,  erected  for  more  than  five 
years  prior  to  tJis  institution  of  t%e  action.  In  our  opinion, 
the  allegation  was  a  sufficient  pleading  of  the  facts  to  raise 
the  issue  9s  to  whether  or  not  the  cause  of  action  was  barred 
by  the  statute  of  limitations. 

We  do  not  feel  called  upon  to  determine  the  correctness  of 
the  court's  statement  that  the  statute  would  not  commence  to 
run  until  plaintiff  had  suffered  damage  from  the  obstruction, 
but  having  concluded  the  statute  of  limitations  as  a  bar  to  the 
action  was  sufficiently  pleaded,  it  clearly  tendered  an  issue 
upon  which  defendants  were  entitled  to  a  finding,  and  this 
was  not  made  by  the  trial  court. 

The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded to  the  trial  court,  with  direction  to  enter  judgment 
in  accordance  with  the  general  verdict  of  the  jury  upon  the 
issue  as  to  damages;  and  that  as  to  the  equitable  issue  in- 
volving plaintiff's  right  to  the  injunction  prayed  for  in  his 
complaint,  a  new  trial  thereof  be  had  upon  such  evidence  as 
may  be  properly  received  thereon. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  18,  1919. 

All  the  Justices  concurred. 


[OIt.  No.  2395.    Seeond  Appellate  District,  DiviBion  One. — ^Febniaiy  81, 

1919.] 

ELIZABETH  WOODS,  Appellant,  v.  I.  I.  BENNETT,  Re- 
spondent; G.  W.  REILLY,  Defendant. 

[1]  Dkbd —^  Covenant  Against  Enoumbrancxs  —  Bbiaor— 'I^abhiItt 
or  Gbantok. — The  existence  of  a  judgment  lien  is  a  breach  of  a 
covenant  in  a  deed  of  conveyance  that  the  land  ia  free  and  clear 
of  encumbrances,  but  as  the  covenant  is  one  of  indemnity,  the 
graator  is  liable  in  nominal  damages  only,  where  the  grantee  has 
•offered  ae  aotual  injuiy  from  the  eocunAtmoe^ 
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[2]  Id. — OOTXNANTOE's  CoNTiNGKNT  LUBiUTY. — The  eo7eiiaiit<«>  ii  also 
under  a  contingent  liability  to  pey  the  full  amount  of  the  judg^ 
ment  upon  its  satiefaetion  hy  the  grantee  by  payment. 

[3]    Id. — SXTBSXQUENT    AOBEEMXNT    BT    GeANTO*  TO   OLBAK   TlTLB — CON- 

siDxaATiON  —  Extinguishment  of  Existing  Direcjt  Lia^ilitt. — 
The  liability  of  the  covenantor  for  such  breach  is  a  sufQcient  con- 
sideration for  a  Bubeeqnent  agreement  on  his  part  to  clear  the  title 
to  the  property  in  qnestion,  and  such  subsequent  agreement  extin- 
guishes the  then  existing  direct  lii^bility. 
[4]  Id. — ^Breach  or  Subsequent  AoRSEifENT— Liabilitt. — On  breach 
of  such  subsequent  agreement  by  failure  to  perform  it,  the  coven^- 
tor  becomes  immediate^  liable  to  iHae  coyenanrtee  in  the  amount  of 
the  judgment  as  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo» 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  J.  Craig  for  Appellant 

Barstow,  Bohe  &  Jeffers  for  Respondent. 

CONRET,  P.  J. — Appeal  by  plaintiff  from  judgment  en- 
tered in  favor  of  the  defendant  Bennett. 

The  action  was  brought  by  plaintiff  to  recover  damages  for 
breach  of  the  following  written  agreement  made  by  the  de- 
fendant Bennett: 

"Los  Angeles,  Calif.,  June  6,  1912. 

"I  hereby  agree  to  clear  title  to  lot  17  in  block  36  in  the 
Central  Arlington  Heights  Tract  as  per  map  recorded  in  book 
30,  page  51,  miscellaneous  records  of  Los  Angeles  county, 
within  ninety  days  from  above  date. 

"Details  of  Above. 

"L  L  Bennett  having  deed  to  Mrs.  Elizabeth  Woods  the 
above  mentioned  property  representing  the  same  to  be  free 
and  clear  except  a  certain  trust  dee^  for  $1000.00.  It  appears 
upon  examination  of  said  title  that  there  appears  a  judgment 
of  $424.80  and  $7.10  costs  against  G.  W.  Reilly  in  favor  of 
G.  B.  Lohman  docketed  Sept.  18th,  1911,  and  recorded  in  book 
231,  page  192,  of  judgments.  Which  the  above  named  Ben- 
nett agrees  to  settle  with  accrued  interest  within  ninety  days 
from  the  date  above  mentioned. 

"Original  Witness  E.  W.  Knapp,  June  6,  1912. 

"L  L  Bknnbtt.'' 
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>0n  the  sixteenth  day  of  May,  1912,  respondent  deeded  to 
appellant  the  land  described  in  the  foregoing  contract,  "free 
and  clear,  except  a  certain  trust  deed  of  One  Thousand  Dol- 
lars (except  1912  and  1913  taxes)."  On  May  24, 1912,  appel- 
lant deeded  the  same  property  to  Ellen  B.  Crowder,  including 
in  said  deed  like  covenants  against  encumbrances  as  above 
noted.  On  June  5,  1912,  the  Los  Angeles  Abstract  &  Title 
Company  issued  a  certificate  to  Crowder  showing  a  judgment 
lien  against  said  property,  being  the  same  judgment  lien  re- 
ferred to  in  the  contract  above  set  forth.  That  certificisite 
was  introduced  in  evidence  at  the  trial  of  this  action,  together 
with  admissions  sufficient  to  show  that  th§  judgment  lien  actu- 
ally existed  as  recited  in  said  contract.  In  December,  1912, 
the  plaintiff  paid  Crowder  the  amount  of  said  judgment,  or 
perhaps  it  would  be  more  accurate  to  say,  paid  to  her  by  rea- 
son of  said  judgment  an  amount  equal  to  the  amount  of  the 
judgment.  It  does  not  appear  that  Crowder  ever  paid  the 
judgment,  but  it  does  appear  that  Bennett  never  paid  it  and, 
so  far  as  appears  from  the  evidence,  the  judgment  remained 
in  force  until  the  lien  thereof  expired  by  lapse  of  time.  At 
the  time  of  commencement  of  this  action  the  lien  of  the  judg- 
ment had  not  yet  expired. 

[1]  The  principal  defenses  urged  against  the  action  are 
that  there  was  no  consideration  for  the  agreement,  and  that 
the  plaintiff  has  not  suffered  any  damage  by  reason  of  any 
breach  thereof.  The  author  of  Devlin  on  Deeds  (third  edi- 
tion, section  918),  says :  **It  is,  I  think,  well  settled  that  where 
the  encumbrance  has  not  been  paid  off  by  the  purchaser  of  the 
land,  and  he  has  remained  in  quiet  and  peaceable  possession 
of  the  premises,  he  cannot  have  relief  against  his  contract  to 
pay  the  purchase  money,  or  any,  part  of  it,  on  the  ground  of 
defect  of  title.  The  reason  is  that  the  encumbrance  may  not, 
if  let  alone,  eve't^be  asserted  against  the^purchaser,  as  it  may 
be  paid  off  or  satisfied  in  some  other  way ;  and  then  it  would 
be  inequitable  that  any  part  of  the  purchase  money  should  be 
retained.''  [2]  But,  at  the  end  of  section  920,  he  says:  *'If 
the  covenant,  however,  is  in  the  form  of  an  agreement  to  pay 
and  discharge  the  encumbrances,  the  covenantee,  although  he 
has  not  extinguished  them,  is  entitled  to  recover  the  amount 
of  the  encumbrances.'*  These  rules,  as  stated  in  the  text- 
book, are  supported  by  various  cases  there  cited.  Concerning 
the  rule  first  stated,  it  is  said  in  Eraser  v.  Bentel,  161  Cal.  390, 
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394,  [Ann.  Ca«.  1913B,  1062, 119  Pac.  509] :  "Inasmuch,  how- 
ever, as  the  covenant  against  encumbrances  is  merely  one  of 
indemnity  (Eawle's  Covenants  for  Title,  see.  188),  no  more 
than  nominal  damages-  can  be  recovered  on  account  of  an  en- 
cumbrance which  has  inflicted  no  actual  injury  upon  the  gran- 
tee." It  thus  app^rs  that  at  the  time  when  defendant  made 
the  agreement  of  June  6,  1912,  the  plaintiff  was  not  in  a  posi- 
tion to  have  recovered  substantial  damages  growing  out  of 
breach  of  the  covenant  contained  in  defendant's  deed  to  the 
plaintiff,  but  sjie  was  in  a  position  to  have  recovered  at  least 
nominal  damages,  and  there  existed  a  contingent  liability  to 
pay  the  full  amount  of  the  judgment  upon  its  satisfaction,  by 
payment  by  the  plaintiff.  [3]  This  direct  liability  upon  the 
covenant  contained  in  the  deed  was  extinguished  by  plaintiff's 
acceptance  of  the  subsequent  agreement  made  by  Bennett, 
and,  in  our  opinion,  this  constituted  a  suflScient  consideration 
for  the  agreement  as  made.  Upon  the  execution  of  this  agree- 
ment the  right  of  the  plaintiff  to  have  the  judgmei^t  satisfied 
by  the  defendant  became  absolute  and  was  no  longer  contin- 
gent upon  prior  satisfaction  of  the  judgment  by  the  plaintiff. 
[4]  The  defendant  having  failed  to  perform  that  agreement, 
he  thereupon  became  liable  to  the  plaintiff  for  the  amount  of 
the  judgment  as  damages  for  breach  of  his  agreement. 
The  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeiil  on  March  22,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  21,  1919. 

All  the  Justices  concurred. 
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[Oiv.  No,  2701.    Itofc  Appellate  Di8tri€t,  DiTirion  Two.— February  21, 

1919.] 

FELIX  ONDANCK,  Appellant,  v.  SOUTHERN  PACIFIC 
.COMPANY  et  al.,  Bespondents. 

[1]  WoBKKXN's  Compensation  Act — Awabd  of  Ck)MPENSATioN  fob 

INJUIUBS — SUBSKQUBNT  ACTION  AOAINST  NEGLIGENT  PaBTY — Em- 
PLOYEB    AND    InSUBANCE    CaBSIEB    BEFUSING    TO    JOIN —    EMPLOYES 

Suing  Alone. — ^After  an  award  bj  the  Industrial  Accident  Com- 
mission to  an  injured  employee,  and  payment  by  the  employer's  in- 
surance carrier,  the  injured  employee  may  maintain  an  action  alone 
against  the  party  whose  negligence  caused  the  injury",  where  the  em- 
ployer and  his  insurance  carrier  refuse  to  join  as  plaintiffs  by 
making  them  parties  defendant. 

APPEAL  from  ai  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Benj.  K.  Enight,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  B.  Younger  for  Appellant. 

Chas.  M.  Cassin  and  James  L.  Atteridge  for  Respondent 
Southern  Pacific  Company. 

HAVEN,  J. — ^Plaintiff  sued  to  .recover  damages  for  injuries 
received  by  him  through  the  negligence  of  defendant  South- 
em  Pacific  Company  in  shunting  a  car  into  a  truck  of  lumber, 
which  plaintiff  was  engaged  in  moving 'in  the  course  of  his 
employment  by  the  defendant  San  Vicente  Lumber  Company. 
After  the  accident,  plaintiff  received  from  his  employer  medi- 
cal and  surgical  attendance,  and  from  the  employer's  insur- 
ance carrier,  the  defendant  Guardian  Casualty  and  Guaranty 
Company,  sixty-five  per  cent  of  his  average  weekly  earnings 
from  the  time  of  the  accident  until  a  few  days  before  the  com- 
mencement of  the  action,  which  latter  payment  is  alleged  to 
have  been  made  pursuant  to  an  award  by  the  Industrial  Acci- 
dent Commission.  Subsequent  to  that  award,  the  plaintiff  re- 
quested his  employer  and  its  insurance  carrier  to  join  him  in 
the  institution  of  this  action,  but  both  of  said  defendants  re- 
fused to  so  join.  The  action  was  then  commenced  by  the  in- 
jured employee  as  sole  plaintiff.    All  of  the  defendants  de- 
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murred  to  the  complaint.  Their  demurrers  were  sustained 
without  leave  to  amend  and  judgment  was  thereupon  entered 
in  favor  of  defendants  from  which  plaintiff  appeals. 

[1]  The  question  presented  for  determination  is  the  same 
as  that  involved  in  the  action  ot  Hall  v.  Sovihem  Pacific  Co., 
post,  p.  39,  [180  Pac.  20],  In  this  case  the  action  is  by  the 
injured  employee,  while  in  the  Hall  case  the  employee  was 
killed  and  the  action  was  brought  by  his  heirs  at  law.  Here 
an  insurance  carrier  made  certain  payments  and  is  joined  as 
a  defendant  for  that  reason,  which  fact  did  not  appear  in  the 
HaU  case.  These  differences  of  facts  do  not  differentiate  the 
question  involved  upon  the  appeal.  For  the  reasons  given  in 
the  opinion  in  the  Hall  case,  it  must  be  held  that  plaintiff  was 
entitled  to  maintain  this  suit  as  sole  plaintiff,  upon  joining 
his  employer  and  the  latter 's  insurance  carrier  as  defendants, 
and,  for  that  reason,  the  demurrers  of  defendants  to  plain- 
tiff'* complaint  were  erroneously  sustained. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  with 
instructions  to  the  triial  court  to  overrule  the  demurrers  to 
plaintiff's  complaint 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  21,  1919. 

All  the  Justices  concurred. 


[Cir.  Vo.  2705.    Hwt  Appellate  District,  Divisioii  Two.— February  21, 

1W9.] 

BETTY  T.  HALlj  et  al.,  Appellants,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  et  al.,  Re- 
spondents. 

[1]  WoBKKKN's  Compensation  Aot—Awaed  to  Injubed  Emplotkb— 
Subsequent  Action  by  BMPiiOYEE  Against  ToBT-rEAsoa-— Par- 
ties—  JoiNDEB  of  Employee  With  Employer  or  Insurance 
Carrier. — An  injured  employee,  after  having  made  claim  and  re- 
eeired  an  award  againat  his  emplojer  under  the  Workmen's  Com* 
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p'ensation  Act,  may  join  as  party  plaintiff  with  his  employer  or 
the  letter's  insurance  carrier  in  a  suit  against  a  third  party  whoee 
tort  caused  the  injuries  complained  of. 
[2]  Id. — Emploter  Refusing  to  Join  as  Plaintot — Injured  Em- 
ployee Suing  Alone. — ^Upon  the  refusal  of  the  employer  to  join 
as  plaintiff  in  such  a  suit,  the  injured  employee  may  sue  alone^  by 
joining  the  employer  as  a  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Keyes  &  Erskine  for  Appellants. 

« 
A.  L.  Clark,  Henley  C.  Booth,  Edwin  T.  Cooper  and  H.  K. 
EelLs  for  Respondents.    ^ 

HAVEN,  J. — This  action  was  brought  to  recover  damages 
for  the  death  of  Lucius  Endicott  Hall,  Jr.,  which  is  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant,  Healy- 
Tibbitts  Construction  Company.  PlaintiflEs  are  the  surviving 
widow  and  minor  child  of  said  deceased.  At  the  time  of  the 
accident  which  caused  his  death  the  deceased  was  employed  by 
the  defendant  Southern  Pacific  Company  as  a  pile  inspector 
and  construction  engineer,  and  was  performing  services  grow- 
ing out  of  and  incidental  to  such  employment.  After  his 
death  the  plaintiffe  filed  a  lawful  claim  against  the  defendant 
Southern  Pacific  Company  for  compensation  for  such  death- 
under  the  provisions  of  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act  (Stats.  1913,  p.  279).  Upon  that  claim 
the  Industrial  Accident  Commission  made  an  award  in  favor 
of  the  plaintiffs  and  against  the  defendant.  Southern  Pacific 
Company,  requiring  payment  by  that  company  to  plaintiffs 
of  compensation  in  weekly  installments;  the  total  liability  of 
the  said  defendant  upon  such  award  being  five  thousand  one 
hundred  dollars.  After  the  making  of  such  award,  the  plain- 
tiffs requested  the  defendant  Southern  Pacific  Company  to 
commence  an  action  against  the  defendant  Healy-Tibbitts 
Construction  Company  to  recover  damages  for  the  death  of 
said  deceased,  with  the  further  request  that  the  excess  of  any 
amount  which  might  be  recovered  in  such  suit,  over  the  liabil- 
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ity  of  the  defendant  Southern  Pacific  Company  to  plaintiflEs 
under  the  award,  be  paid  to  plaintiffs.  The  satid  defendant 
Southern  Pacific  Company  refused  to  bring  such  action, 
whereupon  this  action  was  brought  by  plaintiffs,  and  the 
Southern  Pacific  Coi^pany  was  joined  as  a  party  defendant. 
The  prayer  is  for  judgment  for  the  sum  of  fifty  thousand  dol- 
lars **in  favor  of  the  Southern  Pacific  Company,  for  the  use 
of  the  plaintiffs." 

•  To  plaintiffs'  complaint,  dUeging  substantially  the  above- 
recited  facts,  the  defendants  filed  separate  demurrers,  both  of 
which  were  sustained.  Plaintiffs 'declining  to  amend,  judg- 
ment was  entered  against  them,  from  which  they  appeal.  The 
sole  question  presented  is  whether  or  not  plaintiffs  can  main-: 
tain  this  action  against  a  third  party,  whose  negligence  is 
alleged  to  have  caused  the  death,  after  having  made  claim 
against  the  employer  of  the  deceased  for  compensation  under 
the  provisions  of  the  Workmen's  Compensation  Act,  and  re- 
ceived an  award  on  such  claim. 

The  answer  to  that  question  depends  on  the  proper  con- 
struction to  be  given  to  section  31  of  the  act  referred  to,  which, 
as  far  as  is  here  material,  reads  as  follows : 

**The  making  of  a  lawful  claim  against  an  employer  for 
compensation  under  this  act  for  the  injury  or  death  of  his  em- 
ployee shall  operate  as  an  assignment  to  the  empl6yer  of  any 
right  to  recover  damages  which  the  injured  employee,  or  his 
personal  representative,  or  other  person,  may  have  against  any 
other  party  for  such  injury  or  death,  and  such  employer  shall 
be  subrogated  to  any  such  fight  and  may  enforce  in  his  own 
name  the  legal  liability  of  such  other  party  .  .  .  but  any 
amount  collected  by  the  employer,  under  the  provisions  of 
this  section,  in  excess  of  the  amount  paid  by  the  employer,  or 
for  which  he  is  liable,  shall  be  held  by  him  for  the  benefit  of 
the  injured  employee  or  other  person  entitled." 

In  the  case  of  Marcel  Bassoi  and  The  Ocean  Accident  cfe 
G-uaraniee  Corporation  v.  United  Railroads  of  San  Francisco, 
39  Cal.  App.  60,  [177  Pac.  884],  recently  decided  by  Division 
One  of  this  court,  suit  was  brought  by  an  injured  employee  and 
his  employer's  insurance  carrier  jointly  against  the  defendant 
corporation  to  recover  damages  caused  by  the  latter 's  alleged 
negligence.  The  compensation  due  the  employee  under  the 
Workmen's  Compensation  Act  had  been  adjusted  and  paid  by 
the  insurance  company ;  after  which  both  joined  as  plaintiffs 
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against  the  third  party  whose  negligence  was  alleged  to  have 
been  the  cause  of  the  injuries  received.  A  motion  for  nonsuit 
was  granted  as  against  the  plaintiff  employee  on  the  ground 
that  he  was  improperly  joined  as  a  party  plaintiflP.  The  case 
was  twice  heard  in  the  district  court  of  appeal,  and  in  both 
opinions  the  granting  of  such  nonsuit  was  held  to  have  been 
erroneous.  In  the  decision  on  rehearing  the  court,  in  refer- 
ring to  section  31  of  the  above  act,  and  adopting  the  language 
of  the  original  opinion,  says : 

'*  Respondent  is  correct  in  its  contention  that  this  section 
operates  to  transfer  the  legal  title  to  the  claim  for  damages  to 
the  employer  or  his  surety,  but  it  is  also  true  that  the  em- 
ployee still  retains  an  equitable  interest  therein  "as  to  any  sur- 
plus that  may  be  recovered  over  the  amount  paid  him  by  the 
employer,  and  he  is  therefore  a  real  party  in  interest  in  the 
litigation.  Although  section  369  of  the  Code  of  Civil  Proce- 
dure provides  that  *a  trustee  of  an  express  trust  may  sue 
without  joining  the  person  for  whose  benefit  the  action  is 
prosecuted,'  section  378  of  that  code  provides  that  *all  per- 
sons having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs,  ex- 
cept when  otherwise  provided  in  this  title.'  There  is  ample 
authority  in  this  state  to  the  effect  that  the  provisions  of  sec- 
tion 369  are  permissive  only,  and  that  the  beneficiary  of  the 
trust  may  properly  be  joined  as  a  party  plaintiff  with  the 
trustee  by  virtue  of  section  378.  (Daley  v.  Cunningham,  60 
Cal.  530 ;  Cerf\  v.  Ashley,  68  Cal.  419,  [9  Pac.  658] .)  It  there- 
fore follows  that,  while  Bassot  was  not  a  necessary  party  to 
the  suit,  he  was  at  all  events  a  proper  x>arty  thereto,  and  that 
the  lower  court  was  in  error  in  granting  the  motion  for  a  non- 
suit and  dismissing  the  action  as  to  l^im." 

A  petition  to  have  the  above  case  heard  and  determined  by 
the  supreme  couH,  after  judgment  in  this  court,  was  denied 
by  the  supreme  court  on  January  30,  1919.  We  are  in  entire 
accord  with  the  construction  of  the  statute  announced  in  the 
above  case.  [1]  If  we  were  not,  we  should  be  bound  to  con- 
sider that  the  opinions  referred  to,  and  the  refusal  of  the 
supreme  court  to  disturb  the  same,  establish  the  law  in  this 
state  to  the  effect  that  an  injured  employee,  after  having  made 
claim  and  received  an  award  under  the  Workmen's  Compensa- 
tion Act,  may  join  as  a  party  plaintiff  with  his  employer,  or 
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the  latter 'g  insurance  carrier,  in  a  suit  against  a  third  party 
whose  tort  has  caused  the  injury  complained  of. 

[2]  The  only  remaining  question  in  this  case  is  whether, 
upon  the  refusal  of  the  employer  to  join  as  plaintiff  in  such  a 
suit,  the  injured  employee,  or  the  heirs  at  law  of  a  deceased 
employee,  may  maintain  the  action  alone  by  joining  the  em- 
ployer as  a  defendant.  If  such  x>ower  does  not  exist,  the  right 
of  the  injured  employee,  or  the  heirs  of  the  deceased  employee, 
to  protect  their  equitable  interest  in  the  surplus  that  may  be 
recovered  for  their  benefit,  can  easily  be  destroyed  by  the  re- 
fusal of  th^  employer  to  join  as  plaintiff.  In  such  event,  the 
plaintiffs  in  this  action,  having  an  established  right  to  sue, 
would  be  denied  that  right  by  reason  of  the  refusal  of  their 
trustee  to  protect  their  interests.  The  necessity  of  prevent- 
ing such  a  denial  of  justice  on  broader  grounds  is  obviated  ^^ 
by  the  provisions  of  section  382  of  the  Code  of  Civil  Proce- 
dure: **0f  the  parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants;  but  if  the 
consent  of  anyone  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant,^  the  reason 
thereof  being  stated  in  the  complaint." 

Plaintiffs  complied  with  this  section  and,  by  virtue  of  its 
provisions,  are  entitled  to  maintain  the  action  as  sole  plaintiffs. 

The  judgment  must  be  reversed,  with  instructions  to  the 
trial  court  to  overrule  the  detnurrers  to  plaintiffs'  complaint, 
and  it  is  so  ordered. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  21, 1919. 

All  the  Justices  concurred. 
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[Civ.  No.  a2M.    Second  Appellate  District,  Division  One.— Febrnary  21, 

1W9.] 

NELLIE  M.  FORRINGTON,  Respondent,  v.  COUNTY  OP 
SAN  LUIS  OBISPO,  AppeUant. 

[1]  Salary — ^Action  fob  —  Commissionkb  at  Exposition  —  Dueation 
OF  Employment. — In  this  action  against  a  county  to  recover  tlaree 
months'  salary,  claimed  as  an  employee  of  the  county  under  the 
designation  of  commissioner  for  the  county  at  the  Panama-Pacific 
International  Exposition  of  1915,  the  evidence  is  held  sufficient  to 
mipport  the  finding  that  the  plaintiff  was  employed  for  a  definite 
period  including  the  three  months  in  question. 

AP!PEAL  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.  J.  A.  Bardin,  Judge  Presiding. 
AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  A.  Palmer,  District  Attorney,  and  L.  A.  Enos, 
Assistant  District  Attorney,  for  Appellant. 

Lamy  &  Putnam  for  Respondent. 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment, which  covers  three  months  of  salary  claimed  by  the 
plaintiff  as  an  employee  of  the  county  of  San  Luis  Obispo, 
under  the  designation  of  commissioner  for  the  county  at  the 
Panama-Pacific  International  Exposition  in  1915;  being  at 
the  rate  of  $150  per  month,  for  the  months  of  July,  August, 
and  September,  1915. 

A  typewritten  clerk's  transcript  on  appeal  and  a  typewrit- 
ten transcript  of  the  phonographic  report  of  the  trial  have 
been  filed.  Appellant  has  not  caused  to  be  printed  with  its 
brief,  or  as  a  supplement  thereto,  any  part  of  the  record,  but 
has  made  a  narrative  statement  of  the  pleadings.  The  brief 
for  appellant  discusses,  without  quotation  thereof,  certain 
items  of  evidence,  which  fall  under  the  claim  that  the  evi- 
dence was  insufficient  to  justify  the  decision. 

By  certain  evidence  printed  in  respondent's  brief,  we  learn 
that  by  resolution  of  the  board  of  supervisors,  three  **  com- 
missioners" were  selected,  **to  represent  the  county  in  collect- 
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ing  and  installing  an  exhibit  of  ^the  resources  of  the  county  at 
the  PanamarPaciflc  International  Exposition,  and  maintain^ 
ing  the  same  during  tJie  exposition  year/' 

Appellant  contends  that  the  employment  of  respondent  was 
not  for  a  specified  term,  and  that  therefore  it  was  terminable 
upon  notice  or  at  the  will  of  the  employer.  It  also  claims  that 
the  board  of  supervisors  did,  by  resolution  of  June  8,  1915, 
terminate  plaintiff's  employment.  The  briefs  do  not  contain 
any  copy  of  that  sui)posed  resolution.  It  should  have  been 
presented  in  printed  form'  if  counsel  desired  to  bring  it  to  the 
attention  of  the  court.  (Code  Civ.  Proc,  sec.  953c ;  Eepler  v. 
WrigTU,  35  Cal.  App.  567,  575,  [170  Pac.  667] ;  Jones  v. 
Am€ricai%  Potash  Co.,  35  Cal.  App.  128,  [169  Pac.  397].) 

[1]  The  omission  above  mentioned,  however,  is  not  very 
important;  for  we  think  that  the  evidence  quoted  in  respond- 
ent's brief,  as  above  noted,  is  sufficient  to  support  the  court's 
finding  that  plaintiff's  employment  was  for  a  definite  period, 
including  the  months  covered  by  the  demand  made  in  this  ac- 
tion. It  is  not  denied  by  counsel  for  appellant  that  if  the 
liability  exists,  the  amount  of  the  judgment  is  correct;  they 
admit  that  (prior  to  the  time  of  plaintiff's  acceptance  of  the 
employment),  the  salary  of  plaintiff  was  by  resolution  fixed 
at  the  monthly  rate  of  $150,  *'from  January  15,  1915,  to 
December  15,  1915.'* 

The  judgment  is  affirmed, 

Shaw,  J.,  and  James,  J.,  concurred. 


[C5y.  No.  2040.    Second  Appellate  Digtriet,  Di^sion  Two.-^-Febrnary  21, 

1919.] 

JUSTIN  HAMMOND  et  al.,  Respondents,  v.  E.  L.  HAZARD 
et  al..  Appellants. 

[1]  Appeal — Deioal  or  New  Triaii — Code  Amendment — Dismissal 
OF  Appeal. — An  attempted  appeal  from  an  order  denying  a  motion 
for  new  trial,  taken  after  the  amendment  of  1915  to  section  963 
of  the  Code  of  Cdvil  Procedure,  must  be  dismissed*. 

[2]  Negligence — Automobile  Collision — Action  fob  Peesonal  In- 
juries— Vebdict  roE  Plaintiffs  Sustained  by  Evidence. — In  this 


Digitized  by  VjOOQIC 


\  f 

46  Hammond  v.  Hazard.         [40  Cal.  App. 

_^ — — — t 

aetian  hy  husband  and  wife  against  two  defendants  for  personal  in- 
juries sustained  bj  the  wife  in  an  automobile  collision,  the  evi* 
denee  from  the  tjpevnritten  transcript,  to  far  as  printed  in  th« 
briefs,  is  found  sufficient  to  support  the  verdict  of  the  jury  in 
favor  of  the  plaintiffs  against  both  defendants. 

[3]   Id. — ^IlCPLOD  FlNNNOS — OWNXBSHIP  OF  OAB  AKD  AjGKNCT  OF  DbIVBI. 

In  such  case  the  evidence  was  also  sufficient  to  sustain  the  implied 
finding  that  the  female  defendant  who  occupied  the  car  with  the 
driver  was  the  ownw  of  the  car,  and  the  driver  was  her  agent. 

[4]  Id. — ETviDENGB  OF  Ownership — Conduct — Adhissionb. — ^The  con- 
duct of  the  female  defendant  in  busying  herself  with  the  names  of 
witnesses  and  making  statements  referring  to  the  car  as  "my  car" 
etc.,  and  stating  that  she  would  "settle  all  damages,"  together  with 
th^  fact,  admitted  on  the  trial,  that  the  car  was  registered  under 
her  name,  was  amply  sufficient  to  justify  the  jury  in  disbelieving 
the  direct  evidence  of  both  defendiuits  that  she  was  not  the  owner 
of  the  car. 

[6]  Id. — Ebgistration  Undbb  Motor  Vehicle  Act. — ^The  Motor 
Vehicle  Act  (Btats.  1913,  p.  641,  sees.  3,  4),  requirix^  the 
owner  of  every  automobile  to  cause  an  application  for  registration 
to  be  filed  in  the  name  of  the  owner,  warrants  a  finding  that  the 
person  in  whose  name  an  automobile  is  registered  is  in  faet  the 
rightful  owner. 

[6]  Appeal — ^Ai/teknativb  Method— Dutt  of  Appellate  Court  as  to 
Examination  of  the  Typewritten  Documents. — The  alternative 
method  of  appeal,  though  permitting  the  filing  of  a  typewritten 
transcript,  easts  no  burden  upon  appelate  eonrts  to  examine  the 
typewritten   documents. 

[7]  Id. — Variance— Insufficient  Record — Question  not  Determined. 
On  this  appeal  taken /under  the  alternative  method,  the  appellants 
claiming  a  variance  between  the  complaint  which  alleged  "willful- 
ness" and  the  proof  which  appellants  claim  was  of  "negligence," 
and  the  appellants  having' failed  to  print  in  their  briefs  a  sufficient 
record,  it  cannot  be  determined  whether  the  evidence  fell  short  of 
establishing  willfulness  on  the  part  of  appellants. 

[8]  Neouoence  —  Automobile  Accident  —  Personal  Injuues  — 
Ownership  of  Car — Evidence — Objection  Properly  Overruled. 
In  this  action  for  damages  for  injuries  suetained  in  an  automobile 
collision  there  was  no  error  in  overruling  an  objection  to  a  question 
to  a  witness,*^  who,  being  a^ed  if  at  the  time  of  the  collision  he 
heard  the  female  defendant  make  any  statement  with  reference  to 
the  accident,  answered  that  she  said:  "My  car  is  hurt*  just  as  much 
as  the  other  car,"  since  it  was  for  the  jury  to  say  on  a  considerar 
tbn  of  all  the  evidence  whether  in  using  the  words  "my  car"  she 
referred  to  the  matter  of  ownership,  or  was  simply  making  a  com- 
parison of  the  damage  to  the  respective  cars. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Impe- 
rial CJounty.    Franklin  J.  Cole,  Judge.    Affirmed 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  B.  Freeman  for  Appellants. 

E.  B.  Simon  for  Bespondents. 

FINLAYSON,  P.  J.— This  is  an  action  for  personal  in- 
juries to  the  plaintiff  Adel  Hammond,  caused  by  a  collision  of 
the  automobile  that  defendant  Hazard  was  driving — alleged 
to  be  the  property  of  the  defendant  Cronkhite — ^with  the  auto- 
mobile that  plaintiff  Justin  Hammond  was  driving,  and  in 
which  his  wife,  Adel  Hammond,  was  riding  with  him. 

While  plaintiffs,  in  the  automobile  in  which  they  were  rid- 
ing, were  ascending  a  narrow  mountain  road  between  San 
Diego  and  El  Centro,  in  Imperial  County,  on  November  5, 
1914,  the  automobile  that  the  defendant'Hazard  was  driving — 
on  the  front  seat  of  which  Mrs.  Cronkhite  sat — collided,  at  a 
curve  in  the  road,  with  the  automobile  in  which  plaintiffs  were 
riding,  breaking  Mrs.  Hammond's  arm  and  causing  her  seri- 
ous injuries.  The  trial,  which  was  before  a  jury,  resulted  in 
a  verdict  in  favor  of  plaintiffs  against  both  defendants.  From 
the  judgment  and  an  order  denying  their  motion  for  new  trial 
defendants  appeal. 

[I]  Notice  of  the  attempted  appeal  from  the  order  deny- 
ing  defendants'  motion  for  a  new  trial  having  been  filed  after 
the  amendment  of  1915  to  section  963  of  the  Code  of  Civil 
Procedure,  the  appeal  attempted  to  be  taken  from  that  order 
must  be  dismissed. 

It  is  alleged  in  the  complaint  that  the  automobile  in  which 
defendants  were  riding  was  the  property  of  defendant  Cronk- 
hite and  that  defendant  Hazard  was  operating  it  at  the  time 
of  the  accident  with  her  consent  and  as  her  agent.  Upon  this 
allegation  the  answer  joined  issue,  and  the  principal  point 
urged  on  the  appeal  is  that  the  evidence  is  insuflScient  to  jus- 
tify a  verdict  against  Mrs.  Cronkhite  for  the  reason  that,  so 
it  is  argued,  the  evidence  is  insufficient  to  justify  the  jury's 
implied  finding  that  she  owned  the  automobile  that  Hazard 
was  driving  and  that  the  latter  was  operating  it  as  her  agent. 
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Both  defendants  testified  that  the  automobile  was  not  the 
property  of  Mrs.  Cronkhite.  Defendant  Hazard  testified  that 
about  June  28,  1913,  it  was  purchased  from  or  through  the 
Crown  Garage  &  Machine  Works  by  one  Stansbury,  upon 
whose  ranch  he  was  working  as  foreman;  that  on  the  day  of 
the  alleged  sale  to  Stansbury,  Mrs.  Cronkhite  gave  to  the 
Crown  Garage  &  Machine  Works  her  personal  check  for  $575, 
and  that  when  she  gave  this  check  he  said  to  her:  **This  is 
your  car  until  I  give  you  back  your  money." 

[2]  Though  the  record  is  somewhat  voluminous,  the  facts 
presently  to  be  referred  to,  together  with  those  already  men- 
tioned, constitute  the  substance  of  all  the  evidence  printed  in 
the  briefs  relative  to  the  questions  of  ownership  and  agency, 
notwithstanding  the  appeal  was  taken  under  the  alternative 
method  and  it  is  incumbent  upon  appellants  to  print  in  their 
briefs,  or  in  a  supplement  thereto,  so^much  of  the  record  as  is 
necessary  to  enable  us  intelligently  to  pass  upon  the  questions 
presented.     (Code  Civ.  Proc,  sec.  953c.) 

[3]  There  was  suflScient  evidence  to  support  the  verdict 
and  the  jury's  implied  finding  that,  at  the  time  of  the  acci- 
'dent,  Hazard  was  driving  the  car  as  the  agent  of  Mrs.  Cronk- 
hite. If  Mrs.  Cronkhite  owned  the  car,  then  the  fact  that  she 
Was  sitting  on  the  front  seat  with  Hazard  while  he  drove, 
apparently  acquiescing  in  its  operation  by  him,  was  amply 
sufficient  to  justify  the  inference  that  the  agency,  as  alleged 
in  the  complaint,  existed.  So  that  the  sufficiency  of  the  evi- 
dence to  justify  a  finding  of  agency  depends  upon  its  suffi- 
ciency to  justify  a  finding  that  the  car  was  the  property  of 
Mrs.  Cronkhite.  That  the  evidence  was  sufficient  to  justify 
such  a  finding  we  have  no  doubt.  Though  Hazard  gave  direct 
testimony  as  to  the  ownership  of  the  car,  and  testified  that  it 
did  not  belong  to  Mrs.  Cronkhite,  nevertheless  the  jurors  were 
justified  in  disbelieving  this  part  of  his  testimony,  for  the  rea- 
son that  discredit  was  cast  upon  it  by  the  evidence  of  an  im- 
peaching witness  produced  in  rebuttal  by  respondents,  one 
Kemp,  who  testified  that  on  the  day  after  the  accident  Hazard 
told  him  that  **he  did  not  want  to  get  Mrs.  Cronkhite  mixed 
up  in  this,  as  she  has  furnished  the  car.'*  Hazard  admitted 
that  when  Mrs.  Cronkhite  gave  the  Crown  Garage  &  Machine 
Works  her  personal  check  for  $575 — this  was  at  the  time  when 
he  says  he  purchased  the  car  for  Stansbury  from  the  Crown 
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Garage  &  Machine  Works — he  may  have  said  to  her:  ''This  is 
your  car  until  I  give  you  back  your  money."  Mrs.  Cronk- 
hite  likewise  gave  direct  testimony  that  she  did  not  own  the 
car.  [4]  But,  according  to  the  testimony  of  witnesses  for 
respondents,  she  declared,  at  the  time  of  the  accident,  that 
she  would  ** settle  all  damages."  According  to  respondents' 
witnesses,  Mrs.  Cronkhite,  immediately  after  the  collision, 
took  the  names  of  witnesses  to  the  accident,  while  Hazard  sat 
in  the  car  apparently  indiflferent;  and,  at  the  same  time,  she 
made  the  statement:  "My  car  is  hurt  just  as  much  as  the 
other  car.''  Her  conduct  in  thus  busying  herself  with  the 
nam^  of  witnesses,  and  her  statements  about  "my  car,''  and 
that  "I  will  settle  all  damages,"  clearly  evidence  the  interest 
of  one  who  is  conscious  of  liability  as  the  owner  of  the  car. 
This,  in  connection  with  the  fact,  admitted  at  the  trial,  that 
the  car  was  registered  in  her  name  for  the  year  1914.  was 
amply  sufficient  to  justify  the  jury  in  disbelieving  the  direct 
evidence  of  herself  and  Hazard  that  she  was  not  the  owner  of 
the  car  on  November  5,  1914,  the  day  of  the  accident.  [5] 
The  Motor  Vehicle  Act  reqilires  the  owner  of  every  automo- 
bile to  cause  an  application  for  registration  to  be  filed,  and  the 
automobile  to  be  registered,  in  the  name  of  the  owner.  (Stats. 
1913,  p.  641,  sees.  3,  4.)  Such  legislation  warrants  a  finding 
that  the  person  in  whose  name  an  automobile  is  registered  is 
in  fact  the  rightful  owner.  (Commonwealth  v.  Sherman,  191 
Mass.  439,  [78  N.  E.  98] ;  Ferris  v.  Sterling,  214  N.  Y.  249, 
Ann.  Cas.  1916D,  IMl,  and  note  on  p.  1163  et  seq.,  [108  N.  E. 
406].) 

For  the  foregoing  reasons  we  hold  that  the  evidence,  as  dis- 
closed by  such  parts  of  the  record  as  have  been  printed  in  the 
briefs,  was  sufficient  to  justify  the  verdict.  It  is  possible  that 
there  may  be  evidence  in  the  record  which,  if  printed  in 
appellants'  brief,  and  thus  properly  called  to  our  attention, 
would  necessitate  a  different  conclusion.  [6]  The  alternative 
method  of  appeal,  though  permitting  parties  to  file  typewrit- 
ten transcripts  of  the  evidence,  casts  no  burden  upon  appel- 
late courts  to  examine  the  typewritten  documents.  {Cali- 
fomia  SoA).  etc.  Bank  v.  Canne,  34  Cal.  App.  768,  [169  Pac. 
395].) 

[7]  It  is  next  contended  that  there  is  a  fatal  variance  be- 
tween the  case  alleged  in  the  complaint  and  the  proof,  in  that 
— so  it  is  argued — the  complaint  alleges  ** willfulness"  and 

40  Cal.  App, — A 
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the  evidence  shows  only  ** negligence" — citing  in  support  of 
this  contention  Tognazzini  v.  Fremum,  18  Cal.  App.  468,  [123 
Pac.  540],  where  the  distinction  between  ** willfulness"  and 
•'negligence"  is  clearly  pointed  out.    Assuming,  for  the  pur- 
pose of  this  decision  only,  that  the  complaint  tendered  an  issue 
of  willfulness  only,  and  not  negligence — an  assumption  which, 
is  not  borne  out  by  the  language  of  the  pleading— • 
ess,  we  have  no  means  of  kiibwing  whether  the  evi» 
1  short  of  establishing  willfulness  on  the  part  of 
s,  since  they  have  failed  to  print  in  their  briefs  a 
record.    Where,  as  here,  the  appeal  is  taken  imder 
aative  method,  **  the  law  requires  .  .  ,  that  enough 
)rinted  [in  the  briefs  or  in  a  supplement  thereto]  to 
the  points  made  and  to  enable  the  court  to  deter- 
se  points."     {Calif omia  8av,  etc.  Bank  v.  Canne, 
3ee,  also,  McLaren  v.  Hards,  39  Cal.  App..  104,  [178 
I ;  Luiz  v.  Mercha/nis'  Nai.  Bank,  179  Cal.  401,  [177 

I.) 

here  was  no  error  in  overruling  the  objection  to  the 
propounded  to  the  witness  Fuller,  who,  being  asked 
time  of  the  collision,  he  heard  Mrs.  Cronkhite  make 
ment  with  reference  to  the  accident,  answered  that 
**My  car  is  hurt  just  as  much  as  the  other  car."  It 
;he  jury  to  say,  from  a  consideration  of  all  the  evi- 
iether,  in  using  the  words  **my  car,"  Mrs.  Cronk% 
Ted  to  the  matter  of  ownership  or  was  simply  mak% 
iparison  of  the  damage  to  the  respective  cars.  , 
g  no  reversible  error  disclosed  by  any  of  the  record 
a  the  briefs,  we  are  of  the  opinion  that  the  judgment 
I  affirmed,  and  the  appeal  from  the  order  denying  a 
dismissed, 
dered  accorfingly. 

Sloane,  J.,  ^nd  Thomas,  J.,  concurred. 
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[Ov.  No.  2581.    Krst  Appellate  District,  Divinon  One.— February  24, 

1919.] 

MARGARET  M.  SALLEE,  AppeUant,  v.  UNITED  RAIL- 
ROADS OP  SAN  FRANCISCO  (a  Corporation),  Re- 
spondent 

[1]  Nmuoenoe  —  dTREST  Bailwat  —  Pkdesteun  —  BoPi  Dangling 
noM  Tbollkt. — The  act  of  a  street  railumy  company  in  operating 
a  trolley-«ar  upon  and  across  a  crorwded  thoroughfare  with  the 
irolley  rope  at  its  rear  swinging  in  a  loop  which  rendered  it  liable 
to  strike  and  catch  and  east  down  pedestrians  passing  behind  suoh 
car  was  in  and  of  itself  a  negligent  act. 

[2^  In. — ^Motion  fob  Nonsuit — Knowlidoe  of  Defendant— Ebs  Ipsa 
LoQUiTDB. — Assuming  that  against  a  motion  for  nonsuit  the  plain- 
tiff was  required  to  furnish  as  a  link  in  ihe  chain  of  proofs  suffi- 
cient to  make  out  a  prima  facie  case  proof  that  the  defendant  knew 
that  the  rope  was  dangling  or  that  the  officials  of  the  defendant 
knew  it,  she  was  entitled  to  rely  on  the  doctrine  of  res  ipsa  loquitur 
to  supply  that  link. 

[S]  In. — ^Appucabilitt  of  Doctrine. — The  doctrine  of  res  ipsa  loquitur 
is  applicable  to  cases  of  collisions  between  street-cars  and  pedes- 
trians. ^ 

[4]  iD.^EvmsNOS  OF  Negugence. — In  this  action  there  was  sufficient 
evidence  of  negligence;  th4  appliance  was  shown  to  be  under  the 
management  of  the  defendant  or  its  servants;  the  accident  was 
such  as  in  the  ordinary  course  of  things  could  not  happen  where 
those  in  the  immediate  charge  and  control  of 'the  appliance  use 
proper  .care;  and  these  facts  afford  sufficient  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the  accident  occurred 
through  the  want  of  proper  care  on  the  part  of  the  defendant  ox  its 
employees. 

[5]  Id.— Pboximate  Cause  of  Plaintiff's  Injuries.— In  this  action 
there  was  sufficient  eyidence  that  the  striking  of  the  plaintiff  by 
the  swinging  loop  of  the  trolley  rope  was  the  proximate  cause  of 
her  injuries,  and  to  have  entitled  tbe  case  to  be  passed  upon  by  the 
jury,  while  there  was  no  such  evidence  of  contributory  negligence 
upon  the  plaintiff's  part  to  have  warranted  the  court  in  withhold- 
ing the  case  from  the  jury  on  that  ground  as  matter  of  law. 

APPEAL  from  a  judgment  of  .the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Sullivan  &  Sullivan  and  Theo.  J.  Boche  for  Appellant. 

Wm.  M.  Abbott,  Wm.  M.  Cannon   and  Kingsley  Cannon 
for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in  the 
defendant's  favor  after  an  order  granting  its  motion  for  non- 
suit in  an  action  for  damages  for  personal  injuries.  The 
plaintiff  alleged  ""that  her  injuries  occurred  while  she  was  walk- 
ing on  the  southerly  side  of  Market  Street  to  the  Ferry  build- 
ing in  the  city  and  county  of  San  Francisco,  and  was  in  the 
act  of  crossing  the  car  tracks  of  the  defendant  on  East  Street 
at  its  intersection  with  the  said  southerly  line  of  Market 
Street,  and  that  the  accident  occasioning  her  injuries  hap- 
pened in  this  wise :  One  of  the  cars  of  the  defendant  operated 
by  its  employees  was  in  the  act  of  passing  along  said  East 
Street  northerly  on  to  Market  Street ;  the  said  plaintiff  waited 
until  said  car  had  passed  before  attempting  to  cross  the  tracks 
behind  it ;  the  defendant,  through  its  employees  operating  said 
car,  had  negligently  permitted  the  trolley  rope  to  hang  loose 
and  swing  out  from  the  rest  of  the  car  in  a  semi-circle,  one 
end  being  attached  to  the  trolley  and  the  other  to  the  car. 
The  fact  that  said  trolley  rope  was  swinging  loose  from  said 
trolley  and  was  endangering  the  lives  or  safety  of  people  pass- 
ing behind  said  car  was  known  to  said  defendant  at  said  time 
and  to  the  servants  of  said  defendant  who  were  operating  said 
car.  As  the  plaintiff  was  in  the  act  of  passing  behind  said 
car  without  observing  said  swinging  rope  she  was  struck  and 
caught  by  said  rope  about  her  neck  and  violently  thrown  down 
and  was  thereby  severely  injured.  The  defendant  by  its  an- 
swer denied  the  said  alleged  negligent  acts  on  its  part,  and 
pleaded  contributory  negligence  on  the  part  of  the  plaintiff. 
The  plaintiff,  both  by  her  own  testimony  and  that  of  her  sup- 
porting witnesses,  offered  evidence  tending  to  prove  the  fore- 
going averments  of  her  complaint  save  and  except  the  aver- 
ment that  the  fact  that  the  said  trolley  rope  was  swinging 
loose  in  the  manner  stated  in  her  complaint  was  known  to  the 
defendant  or  its  employees  at  the  time  of  said  accident.  At 
the  conclusion  of  the  plaintiff's  testimony  the  defendant 
moved  for  a  nonsuit  upoii  the  ground,  first,  that  the  evidence 
failed  to  show  negligence  on  the  part  of  the  defendant ;  second, 
that  the  evidence  showed  contributory  negligence  on  the  part 
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of  the  plaintiff,  and,  third,  that  the  evidence  failed  to  show 
any  proximate  connection  between  the  alleged  negligence  of 
the  defendant  and  the  injuries  complained  of.  The  court 
granted  said  motion  upon  the  express  ground  that  there  was 
no  evidence  "that  the  defendant  knew  that  the  rope  was  dan- 
gling or  that  the  officials  of  the  company  knew  it." 

The  sole  question  presented  by  the  appellant  upon  this 
appeal  is  as  to  whether  such  proof  was  necessary  on  the  plain- 
tiff's part  in  order  to  make  out  her  case,  the  contention  of  the 
appellant  being  that  this  is  one  of  the  class  of  cases  to  which 
the  doctrine  of  res  ipsa  loquitur  is  to  be  applied,  and  that  the 
presumption  of  negligence  arising  from  its  application  would 
be  sufficient  to  make  out  the  plaintiff's  case  as  against  a 
motion  for  nonsuit.  The  respondent  resists  this  contention 
upon  two  asserted  grounds — first,  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  to  cases  involving  collisions  between 
street-cars  and  pedestrians;  and,  second,  that  if  it  does  have 
such  application,  it  is  limited  to  cases  where  the  duty  of  ex- 
treme care  devolves  on  the  defendant  by  reason  of  the  danger- 
ous nature  of  the  instrumentality  through  the  operation  of 
which  the  injury  occurs. 

After  a  careful  review  of  the  facts  of  this  case  as  presented 
by  the  plaintiff's  proofs  we  are  not  satisfied  that  the' exigen- 
cies of  her  case  required  recourse  to  the  doctrine  of  res  ipsa 
loquitur  in  order  to  escape  a  nonsuit.  [1]  The  act  of  the  de- 
fendant in  operating  a  trolley-car  Mpon  and  across  a  crowded 
thoroughfare  with  the  trolley  rope  at  its  rear  swinging  in  a 
loop  which  rendered  it  liable  to  strike  and  catch  and  cast  down 
pedestrians  passing  behind  such  car  was  in  and  of  itself  a 
negligent  act.  The  conductor  of  the  car  was  charged  with 
the  duty  of  adjusting  from  time  to  time  its  trolley  by  means 
of  this  trolley  rope,  and  of  fastening  the  latter  after  each  of 
such  adjustments  so  that  it  would  not  swing  loose  and  thereby 
menace  the  safety  of  pedestrians  passing  behind  and  in  prox- 
imity to  the  moving  car.  It  was  his  failure  to  perform  this 
duty  which  led  directly  to  the  plaintiff's  contact  with  the  rope 
and  consequent  fall  and  injuries.  To  hold  upon  such  a  state 
of  facts  that  the  plaintiff  had  cast  upon  her  the  further  burden 
of  proving  that  the  conductor  knew  that  he  had  been  negli- 
gent would  be  to  require  something  which  the  plaintiff,  in 
most  cases  at  least,  could  never  supply.  [2]  Assuming,  how- 
ever,  that  the  plaintiff  was  required  to  furnish  this  link  in  the 
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chain  of  proofs  suflScient  to  make  out  a  prima  facie  case,  we 
are  of  the  opinion  that  she  was  entitled  to  rely  on  the  doc- 
trine of  res  ipsa  loquitur  to  SHpply  that  link.  [3]  We  dis- 
agree with  the  respondent's  first  contention  that  this  doctrine 
has  no  application  to  cases  of  collisions  between  street-cars 
and  pedei^trians,  and  find  ourselves  supported  in  that  view  by 
the  following  authorities,  in  each  of  which  the  action  was  sim- 
ilar in  character  and  parties  to  the  instant  case:  DiUar  v. 
Northern  Cal.  Power  Co.,  162  Cal.  531,  [Ann.  Cas.  1913D, 
908,  123  Pac.  359] ;  Uggla  v.  West  End  Street  By.  Co.,  160 
Mass.  351,  [39  Am.  St.  Itep.  481,  35  N.  E.  1126] ;  Toby  v. 
Scranton  Ry,  Co.,  245  Fed.  365;  HuU  y.  Berkshire  St.  Ry. 
Co.,  217  Mass.  361,  [104  N.  B.  747] ;  Washington  v.  Rhode 
Island  Co.  (R.  I.),  70  Atl.  913;  Haynes  v.  Raleigh  <?.  L.  Co., 
114  N.  C.  203,  [41  Am.  St.  Rep.  786,  26  L.  R.  A.  (N.  S.)  810, 

^9  S.  E.  344] ;  Cincinnati  Tr.  Co.  v.  Holzenkamp,  74  Ohio  St 
379,  [113  Am.  St.  Rep.  980,  6  L.  R.  A.  (N.  S.)  800,  78  N.  E. 
629] ;  Jones  v.  Union  Ry.  Co.,  18  App.  Div.  267,  [46  N.  T. 
Supp.  321]. 

The  rule  as  stated  in  Shearman  &  Redfield  on  Negligence 
(fifth  edition),  section  59,  does  not  recognize  the  exception 
which  the  respondent  contends  for,  but  states  generally  the 
doctrine  as  follows:  "Proof  of  an  injury,  occurring  as  the 
proximate  result  of  an  act  of  the  defendant,  which  would  not 
usually,  if  done  with  due  care,  have  injured  anyone,  is  enough 
to  make  out  a  presumption  of  negligence.  When  a  thing 
which  causes  injury  is  shown  to  be  under  the  management  of 
the  defendant,  and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  a  want  of  care." 

An  illuminating  case  touching  the  proper  application  of  the 
doctrine  of  res  ipsa  loquitur  is  the  case  of  Delaware  etc.  Co. 

.  V.  Dix,  188  Fed.  901,  [110  C.  C.  A.  535],  wherein  the  court,  in 
defining  and  applying  the  rule,  and  after  stating  the  facts 
which  the  plaintiff  in  that  case  had  proved,  proceeds  to  state : 
**  Unless,  then,  the  plaintiff  was  required  to  go  further  and 
show  that  the  defendant  knew,  or  ought  to  have  known,  that 
the  car  door  was  loose,  then  the  motion  for  a  nonsuit  was  prop- 
erly refused,  as  also  the  motion  for  judgment  nan  obstante 
veredicto.    Under  the  doctrine,  therefore,  of  res  ipsa  loquitvrr, 
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was  the  plaintirf  required  to  prove  more?  That  doctrine  is 
clearly  stated  by  Wigmore,  in  his  work  on  Evidence  (volume 
4,  section  2509)  as  follows:  **  With  the  vast  increase  in  modern 
times  of  the  use  of  powerfxd  machinery,  harmless  in  normal 
<H>eration,  but  capable  of  serious  human  injury  if  not  con- 
structed or  managed  in  a  specific  mode,  the  question  has  come 
to  be  increasingly  common  whether  the  fact  of  the  occurrence 
of  an  injury  (unfortunately  now  termed  'accident'  by  invete- 
rate misuse)  is  to  be  regarded  as  raising  a  presumption  of  cul- 
pability on  the  part  of  the  owner  or  manager  of  the  apparatus. 
*Bes  ipsa  loqwUur'  is  the  phrase  appealed  1x>  as  symbolizing 
the  argument  for  such  a  presumption.  In  England  a  rule  of 
that  sort  has  been  conceded  to  exist  for  a  generation,  for  some 
classes  of  cases  at  least.  In  the  United  States  the  presumption 
has  spread  rapidly,  although  with  much  looseness  of  phrase 
and  indefiniteness  of  scope.  .  .  . 

*'  ^Res  ipsa  loquitur/  the  thing  speaks  for  itself,  symbol- 
izes that  the  occurrence  of  the  injury  raises  a  presumption  o^ 
culpability  on  the  part  of  the  owner  or  manager  of  the  appa- 
ratus, because  in  cases  where  it  applies  powerful  and  danger- 
ous agencies  in  the  control  of  one  will  do  harm  unless  properly 
constructed  or  managed,  and  also  because  the  evidence  of  the 
cause  of  the  injury,  whether  innocent  or  blameworthy,  is  in 
the  possession  of  or  accessible  to  the  person  constructing  or 
operating,  and  not  accessible  to  the  other  party.  Brie,  C.  J., 
in  ScoU  V.  London  <&  St.  K.  Docks  Co,,  3  Hurl.  &  C.  596,  [159 
Eng.  Reprint,  665]  (injury  to  a  passer-by  from  the  falling  of 
goods  from  a  train),  said: 

**  'There  must  be  reasonable  evidence  of  negligence,  but, 
when  the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  when  those  who 
have  the  management  use  proper  care,  it  affords  evidence  in 
the  absence  qf  explanation  by  the  defendant  that  the  accident 
came  through  want  of  care.*' 

"How  completely  this  applies  to  the  case  at  bar.  Such  an 
accident  would  not  happen  in  the  ordinary  use  of  a  refrigera- 
tor-car, unless  the  defendant  was  negligent  in  permitting  it  to 
have  its  door  open  with  an  extending  lever.  It  had  in  its  pos- 
session the  evidence  by  which  it  might  be  explained." 

[4]  In  the  instant  case,  as  in  the  case  last  above  quoted, 
there  was  reasonable  evidence  of  negligence;  the  appliance 
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was  shown  to  be  under  the  management  of  the  defendant  or 
its  servants;  the  accident  was  such  as  in  the  ordinary  course 
of  things  could  not  happen  when  those  in  the  immediate 
charge  and  control  of  the  appliance  use  proper  care.  These 
facts,  in  our  opinion,  afford  sufficient  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident  occurred 
through  the  want  of  proper  care  on  the  part  of  said  defend- 
ant or  its  employees.  This  being  so,  the  trial  court  was  in 
error  in  granting  the  defendant's  motion  for  nonsuit  for  the 
want  of  the  link  in  the  plaintiff's  case  which  the  application 
of  the  doctrine  of  res  ipsa  loquitur  supplied. 
^  [6]  As  to  the  other  points  urged  by  the  respond^ent,  no  ex- 
tended discussion  is  required.  There  is  sufficient  evidence 
that  the  striking  of  the  plaintiff  by  the  swinging  loop  of  the 
trolley  rope  was  the  proximate  cause  of  her  injuries  to  have 
entitled  the  case  to  be  passed  upon  by  the  jury.  There  was 
no  such  evidence  of  contributory  negligence  upon  the  plain- 
tiff's  part  to  have  warranted  the  court  in  withholding  the  case 
from  the  consideration  of  the  jury  upon  that  ground  as  a 
matter  of  law. 

No  other  reason  being  urged  by  the  respondent  as  a  justifi- 
cation of  the  order  of  the  trial  court  granting  a  nonsuit  and 
for  its  judgment  based  thereon,  it  follows  that  said  order  was 
erroneous,  and,  hence,  that  the  judgment  must  be  reversed. 
It  is  so  ordered. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  26,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  21,  1919. 

Melvin,  J.,  dissented. 
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[Civ.  No.  2729.    Firet  Appellate  District,  Diviaion  Two.— Februltfy  25, 

1919.] 

GEORGE  L.  HAMER,  Appellant,  v.  MRS.  W.  J.  ELLIS, 

Respondent. 

[1]   PBLSADING — ^DXlCUIUtEB  TO  AMENDED  COMPLAINT  SUSTAINED — ^REFUSAL 

OP    FxTRTHEB    AMENDMENT  —  Erboe. — Although    an    amended    com- 

''  plaint  was  the  third  attempt  of  the  pleader  to  state  a  cause  of 
action,  it  was  error,  upon  sustaining  a  demurrer  thereto,  to  refuse 
to  nXkm  a  further  amendment,  unless  it  was  clear  to  the  trial 
court  that  it  could  not  be  amended  so  as  to  obviate  the  objections 
made  thereto. 

[2]  Landlord  and  Tenant — EvicrrioN — General  Demurrer. — In  this 
action  by  a  tenant  for  damages,  pleaded  in  two  counts,  it  is  held 
that  a  cause  of  action  is  stated  in  the  complaint  which  is  good  as 
against  a  general  demnner. 

[3]  Id. — Termination  of  Lease — ^Destruction  of  Buildings. — A  lease 
'of  land  with  buildings  thereon  is  not  terminated  bj  the  destruction 
of  the  buildings,  unless  it  is  so  provided  by  contract  or  by  statute. 

[4]  Id. — Destruction  of  "Thing  Hired" — ^Land  With  Several  Struc- 
tures Thereon. — Although  under  section  1933  of  the  Civil  Code 
the  hiring  of  a  thing  terminates  with  the  destruction  of  the  thing 
hired,  that  result  may  not  follow  the  destruction  of  a  building  where 
leased  land  has  several  structures  thereon,  since  the  building  de- 
stroyed may  not  have  been  the  "thing  hired." 

[6]  Id. — Eviction  —  Damages — Future  Profits. — An  eviction  entitles 
the  plaintiff  in  an  action  therefor  to  recover  any  damage  he  may 
have  suffered  thereby,  including  loss  of  future  profits  if  ascer- 
tainable with  reasonable  certainty. 

[6]  Id. — Pleading  Speoul  Damages — Other  Damage  not  Precluded. 
The  pleading  of  special  damage  from  loss  of  future  profits  does 
not  preclude  the  recovery  of  any  other  damage  sustained. 

[7]  Id.— Damage  by  Elements — Covenant  to  Bepair. — A  covenant 
to  repair  in  case  of  extensive  damage  by  the  "elements"  does  not 
include  rebuilding  structures  destroyed  l^  fire,  "damage  by  the 
elements"  beinf^  the  equivalent  of  the  phrase  "act  of  God,"  snoh  aa 
lightning  or  other  superhuman  agency. 

APPEAL  from  a  judgment  of  the  Supreme  Court  of  Men- 
docino County.    J.  Q.  White,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Lilbum  I.  Gibson  for  Appellant. 
Preston  &  Preston  for  Respondent 

HAVEN,  J. — Defendant's  demurrer  to  plaintiff's  second 
amended  complaint  was  sustained  without  leave  to  amend; 
whereupon  judgment  was  entered  for  defendant,  from  which 
plaintiff  appeals.  Plaintiff  was  lessee,  and  defendant  lessor, 
under  a  written  lease  of  certain  premises  in  the  city  of  Ukiah. 
The  second  amended  complaint  contains  two  counts :  The  first, 
for  damages  alleged  to  have  been  suffered  by  plaintiff  by  rea- 
son of  his  wrongful  eviction  by  defendant  from  the  leased 
premises;  and  the  second,  for  damages  alleged  to  have  been 
suffered  by  plaintiff  by  reason  of  the  breach  by  defendant  of 
a  covenant  of  the  lease  to  repair  the  buildings  therein  referred 
to.  In  the  first  count  the  leased  premises  are  described  as  fol- 
lows: "That  certain  property  known  as  the  Ellis  Stable  Prop- 
erty, situated  on  the  east  side  of  Main  Street  between  Perkins 
Street  and  Stephenson  Street,  in  the  Town  of  Ukiah  City, 
Mendocino  County,  State  of  California,  and  including  the 
stable  building  and  all  sheds  attached  thereto,  together  with 
the  corralls,  scales  and  all  other  property  belonging  to  or 
forming  a  part  of  said  premises,  excepting  what  is  known  as 
the  'Back  Shed'  on  the  northeast  portion  of  said  premises, 
being  15  feet  on  Perkins  Street  and  running  back  25  feet." 

In  the  second  count  the  same  description  is  given,  but  the 
following  allegation  is  added:  **And  plaintiff  here  alleges  that 
said  premises  consisted  of  one  corrall,  150  feet  long  by  90  feet 
wide ;  one  bam  150  feet  long  by  60  feet  wide ;  one  shed  40  feet 
long  by  24  feet  wide ;  scales  30  feet  long  by  10  feet  wide,  all 
of  which  were  built  upon  the  ground  and  the  ground  consti- 
tuted the  only  floor  of  each  thereof ;  and  an  alleyway  24  feet 
long  by  16  feet  wide." 

The  allegations  of  the  first  cause  of  action  are  substantially 
the  following:  A  lease  of  the  above-described  premises  was 
executed  by  defendant  to  plaintiff  on  October  5,  1914,  for  a 
term  of  five  years,  at  a  monthly  rental  of  thirty  dollars;  it  was 
understood  and  agreed  between  the  parties  to  said  lease  that 
said  premises  were  to  be  Used  as  a  livery  and  feed  stable,  stor- 
age sheds,  stock  corrals,  and  weighing  depot ;  plaintiff  entered 
into  possession  of  said  premises  on  October  5,  1914,  and  en- 
gaged in  the  business  above  referred  to;  said  lease  continued 
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in  eflfect  until  July  5,  1917,  upon  which  date  defendant  noti- 
fied plaintiff  that  the  said  lease  was  of  no  further  force  or 
effect,  and  that  said  plaintiff  had  no  further  right  on  said 
premises,  and  would  no  longer  be  allowed  pbssession  thereof, 
nor  to  go  on  said  property ;  plaintiff  notified  defendant  on  said 
date  that  he  was  ready,  willing,  and  able  to  perform  his  part 
of  said  contract,  and  tendered  the  defendant  the  rent  for  the 
month  ending  on  August  5,  1917,  which  was  refused  by  de- 
fendant; on  August  5, 1917,  defendant  took  possession  of  said 
premises,  and  thereafter  erected  a  building  on  a  part  thereof 
and  let  the  same  to  another  tenant  and  also  repaired  the  scales 
thereon,  and  has  si^ce  bperated  them  at  a  profit;  as  a  resirit 
of  said  eviction  plaintiff  has  not  entered  on  said  premises  since 
July  5,  1917.  Then  follow  allegations  as  to  the  amount  of 
profits  which  plaintiff  had  derived  from  the  use  of  the  prem- 
ises prior  to  June  18,  1917,  "when  said  premises  were  dam- 
aged by  fire,'^  and  as  to  the  amount  of  profits  which  would 
have  been  derived  therefrom  during  the  remainder  of  the  term 
of  the  lease.  The  concluding  allegation  of  the  first  count  is : 
"And,  therefore,  because  of  this  eviction  as  hereinabove  set 
forth,  plaintiff  has  been  damaged  to  the  extent  of  $2,700." 

The  demurrer  was  to  the  whole  complaint,  and  to  each  cause 
of  action  separately,  for  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  specially,  on  several  alleged 
grounds  of  uncertainty,  ambiguity,  and  unintelligibility. 

[1]  Unless  it  was  clear  to  the  trial  court  that  the  allega- 
tions contained  in  the  first  count  did  not  state  a  cause  of  ac- 
tion, and  could  not  be  amended  so  as  to  obviate  the  objections 
made  thereto,  the  refusal  to  allow  a  further  amendment  was 
error.  {Payne  v.  Baehr,  153  Cal.  447,  448,  [95  Pac.  895] ; 
Schaake  v.  Eagle  etc.  Cam.  Co,,  135  Cal.  480,  [63  Pac.  1025,  67 
Pac.  759].)  In  the  case  last  cited  it  is  said:  **We  do  not  say 
that  there  is  no  limit  to  the  right  to  amend  when  such  demur- 
rers are  sustained,  since  several  failures,  perhaps  but  one  or 
two,  may  develop  a  want  of  facts,  or  show  that  the  fault  can- 
not be  remedied."  [2]  The  complaint  now  under  consid- 
eration is  the  third  attempt  of  the  pleader  to  state  a  cause  of 
action ;  but,  upon  the  face  of  the  first  count  therein  contained, 
and  in  the  absence  of  the  two  preceding  complaints  which  are 
not  before  us,  it  does  not  appear  that  any  defects  therein  can- 
not be  remedied.  On  the  contrary,  we  are  of  the  opinion  that 
a  cause  of  action  is  stated  therein  which  is  not  obnoxious  to 
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a  general  demurrer.  The  facts  pleaded  show  an  eviction  of 
the  lessee  by  the  lessor,  without  excuse,  as  far  as  appears  from 
the  allegations  of  that  count.  {Agar  v.  Winslow,  123  Cal. 
593,  [69  Am.  St.  Rep.  84,  56  Pac.  422] ;  McAlester  v.  Landers, 
70  Cal^  82,  83,  [11  Pac.  505]  j  Levitzky  v.  Canning,  33  Cal. 
306.) 

Even  if,  under  the  rule  that  every  reasonable  presumption 
must  be  indulged  in  to  support  the  ruling  of  the  court  below, 
we  assume  that  the  facts  pleaded  in  the  second  count  in  the 
complaint  now  under  consideration  were  before  the  court  in 
the  original  complaint  or  the  first  amended  complaint,  it  still 
does  not  appear  that  such  eviction  was  justified.  [3]  A 
lease  of  land  with  buildings  thereon  is  not  terminated  by  the 
destruction  of  the  buildings,  unless  it  is  so  provided  by  con- 
tract or  by  statute.  .(24  Cyc.  1345;  NasJiviUe  etc.  By.  Co,  v. 
Heikens,  112  Tenn.  378,  [65  L.  R.  A.  300,  79  S.  W.  1038].) 
No  such  provision  of  the  lease  is  pleaded.  [4]  The  only  per- 
tinent statute  to  which  our  attention  has  been  called  is  section 
1933  of  the  Civil  Code,  which  provides :  **The  hiring  of  a  thing 
terminates  ...  (4)  By  the  destruction  of  the  thing  hired." 
When  a  portion  of  a  building  is  leased,  and  the  whole  build- 
ing is  subsequently  destroyed  by  fire,  the  lease  is  terminated. 
{Ainsfvorth  v.  Ritt,  38  Cal.  89;  Harvey  v.  Weisbavm,  159  Cal. 
267,  [Ann.  Cas.  1912B,  1115,  33  L.  R.  A.  (N.  S.)  540, 113  Pac. 
656].)  The  same  result  does  not  always  follow  when  a  lease 
covers  a  parcel  of  land  with  several  structures  thereon.  In 
such  a  case  the  section  of  the  code  cited  is  not  controlling,  un- 
less the  buildings  destroyed  were  **the  thing  hired."  A  com- 
parison of  the  property  leased  with  that  destroyed,  as  set  forth 
in  the  second  count,  does  not  convince  us  that  such  was  the 
fact. 

[5]  Such  eviction  entitled  plaintiff  to  the  recovery  of  any 
damage  he  may  have  suffered  thereby.  [GJ  The  pleading  of 
special  damages  to  result  from  loss  of  future  profits  did  not 
preclude  the  recovery  of  any  other  damage  which  may  have 
been  sustained.  And  loss  of  future  profits  could  also  be  re- 
covered, if  ascertainable  with  a  reasonable  degree  of  certainty. 
(Hawthorne  v.  Siegel,  88  Cal.  159,  167,  [22  Am.  St.  Rep.  291, 

25  Pac.  1114] ;  Lambert  v.  Haskell,  80  Cal.  619,  [22  Pac.  327] ; 
McConnell  v.  Corona  City  Water  Co.,  149  Cal.  60,  [8  L.  R.  A. 
(N.  S.)  1171,  85  Pac.  929] ;  24  Cyc.  1135;  Clark  v.  Koesheyan, 

26  Cal.  App.  305,  308,  [146  Pac.  904].)     The  allegations  as  to 
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the  future  profits  of  plaintiflf's  business  w^re  not  sufficiently  ' 
definite  to  have  enabled  the  court  to  determine  whether  or  not 
they  can  be  brought  within  the  rule  laid  down  by  the  above 
authorities,  for  which  reason  the  special  demurrer  for  uncer- 
tainty, directed  to  these  allegations,  was  well  taken.  But  it 
does  not  appear  that  this  defect  could  not  be  cured  by  amend- 
ment. 

The  second  cause  of  action  is  based  upon  a  covenant  in  the 
lease,  which  is  thus  pleaded:  "And  that  by  other  terms  of 
said  lease,  said  defendant  was,  in  case  of  anjr  extensive  dam- 
age by  the  elements,  or  in  case  of  the  falling  in  of  the  roof  or 
collapse  of  the  building  to  immediately  proceed  to  repair  the 
same  for  the  use  of  the  party  of  the  second  part,  who  is  the 
plaintiff  herein,  during  the  term  of  said  lease."  It  is  then 
alleged  *'that  on  June  18,  1917,  said  property  described  by 
the  lease  above  referred  to  was  damaged  by  an  element,  to  wit: 
Fire,  without  the  fault  of  either  of  the  parties  hereto  and  the 
said  buildings,  sheds,  fences  and  scales,  forming  a  part  of  said 
premises  were  destroyed." 

[7]  Appellant  claims  that  by  reason  of  the  above  covenant 
to  repair  **in  case  of  any  extensive  damage  by  the  elements," 
the  lessor  was  bound  to  rebuild  the  buildings  destroyed  by 
fire.  Vith  this  we  cannot  agree.  It  has  been  decided  in  this 
state  that  "damage  by  the  elements"  is  the  equivalent  of  the 
phrase  "act  of  God";  and  that  "fire  does  not  come  within  the 
definition  of  the  term  *act  of  Gk)d,'  unless  it  is  caused  by  light- 
ning or  some  other  superhuman  agency."  (Pope  v.  Farm- 
ers' Union  etc.  Co,,  130  Cal.  141,  [80  Am.  St.  Rep.  87,  53 
L.  R.  A.  673,  62  Pac.  384] ;  Ahlgren  v.  WdlsJi,  173  Cal.  35, 
[Ann.  Cas.  1918E,  751,  158  Pac.  748] .)  The  complaint  before 
us  contains  no  allegation  that  the  fire  therein  referred  to  was 
caused  by  such  superhuman  agency,  and,  without  such  alle- 
gation, no  cause  of  action  for  breach  of  the  covenant  to  repair 
is  stated. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  sustain  the  special  demurrer  for  uncertainty  to  the  first 
cause  of  action,  and  also  to  sustain  the  demurrer  to  the  second 
cause  of  action,  with  leave  to  the  plaintiff  to  amend  his  second 
amended  complaint,  if  he  shall  be  so  advised. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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LdT.  No.  2506.    Firat  Appellate  District,  Division  One.— Febrnmiy  25, 

1919.] 

P,  W,  GARN,  Respondent,  v.  HORACE  THORWALDSON, 

as  Sheriff,  etc.,  et  al.,  Appellants. 

[1]  AssioNic^T  FOB  Benefit  of  Creditors  —  Pailueb  to  Comply 
WITH  Code  Sections — How  Fae  Valid. — Aji  aasignmeiit  for 
benefit  of  ereditore,  though  failing  to  eomply  with  aU  the  require- 
m^its  of  a  statutory  assignment  prescribed  by  sections  3449  to  3473 
of  the  OtvU  Code,  is  TaUd  as  against  the  assignor  and  all  creditors 
lissenting  to  it,  and  serves  to  yest  the  assignor's  title  to  the  prop- 
erty dn  the  assignee.  It  is.  at  most,  void  only  agadnst  creditors 
not  assenting  thereto  and  against  purchasers  and  encumbrancers  in 
good  faith  and  for  value. 

[2]  Frattdulent  Contbyanoss — Bales  Without  Immediate  Delivery 
AND  Change  of  Possession. — A  sale  of  personal  property,  thou£^ 
xtot  followed  by  immediate  delivery  and  actual  and  continued  change 
of  possession  as  required  by  section  3440  of  the  Civil  Code,  is  not 
ft  nullity,  but  is  good  against  all  the  world  except  the  creditors  of 
the  vendor,  and  is  good  against  them  except  when  attacked  in 
proceedings  for  the  collection  of  their  debts. 

[8]  Id. — Titlb  of  Buyer. — The  buyer  of  personal  property,  though  the 
sale  is  not  followed  by  immediate  delivery  and  actual  and  continued 
change  of  possession,  acquires  good  title  as  against  all  the  world 
except  creditors  of  the  original  vendor  and  against  them  also  if  he 
is  a  purchaser  in  good  faith  for  value  and  without  notice. 

[4]  Assignment  fob  Benefit  of  Cbeditobs — ^When  Vaud. — ^In  the 
case  at  bar  an  assignment  from  an  oil  company  to  the  plain- 
tiff was  a  valid  assignment  for  the  benefit  of  the  company's  credi- 
tors, and  divested  the  company  of  all  title  in  and  to  the  real  and 
'  personal  property  thereby  transferred. 

[5]  Id.-^Lack  of  Immediate  Deuveby  and  Change  of  Possession. — 
Ajl  assignment  for  the  benefit  of  creditors  is  not  void  under  section 
3440  of  the  Civil  Code  for  lack  of  immediate  delivery  and  change 
of  possession,  since  that  section  is  expressly  made  inapplicaUe  to 
assignments  for  the  benefit  of  creditors. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresn# 
County.    Geo.  E.  Church,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  E.  Barbour  for  Appellants. 

Edmund  Tauszky  and  Johnston  &  Jones  for  Respondent. 
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WASTE,  P.  J.— The  defendant,  Thorwaldson,  as  sheriflE  of 
Fresno  County,  sold  a  quantity  of  oil-well  casing,  after  third- 
party  claim  duly  m^de  on  him  by  the  plaintiff  here,  under  exe- 
cution issued  out  of  the  superior  court  of  that  county,  on  a 
judgment  in  favor  of  one  J.  W.  Moore,  plaintiff,  and  against 
J.  M.  Hendrickson  et  al.,  as  trustees  to  settle  the  affairs  of  the 
Blair  Oil  Company,  after  charter  forfeited,  defendants.  The 
plaintiff  here  brought  this  action  against  the  sheriff,  and  the 
other  defendant,  the  surety  on  his  official  bond,  for  damages 
for  the  conversion.  Judgment  went  for  the  plaintiffs,  and  de- 
-^fendants  appeal. 

On  February  12, 1912,  the  said  Blair  Oil  Company  being  in- 
debted to  various  creditbrs  in  an  amount  in  excess  of  twenty 
thousand  dollars,  duly  executed  and  delivered  to  Gam,  the 
plaintiff  here,  an  instrument  in  writing  whereby  it  did  **  grant, 
sell,  assign,  transfer,  convey  and  set  over"  unto  him  its  real 
property  in  Fresno  County,  together  with  all  the  improve- 
ments, and  personal  property,  **of  whatever  kind  and  nature*' 
thereon,  also  all  its  leases,  contracts,  claims,  and  accounts  con- 
nected therewith.  This  conveyance,  or  assignment,  was  made 
to  Gam,  in  trust,  to  develop  and  operate  said  land ;  to  manage, 
sell,  and  dispose  of  any  and  all  of  the  property  transferred  to 
him ;  to  collect  the  choses  in  action  and  settle  and  compromise 
all  claims  and  demands,  all  "for  the  interest  or  benefit  of  the 
creditors  of"  the  Oil  Company.  The  instrument  further  pro- 
vided that  after  payment  by  the  trustee  of  the  expenses  of  the 
trust,  distribution,  and  payment  "of  the  remainder  of  the 
proceeds  and  income  to,  and  among  all  the  creditors  of  the 
party  of  the  first  part  ratably  in  proportion  to  their  respective 
debts,"  any  surplus  remaining  should  be  paid,  and  any  prop- 
erty unsold  or  undisposed  of  should  be  retransferred,  to  tKe 
Oil  Company. 

The  assignment  was  jointly  and  severally  consented  to  in 
writing  by  each  .and  all  the  creditors  of  the  company.  It  was 
delivered  to  the  trustee,  but  was  never  recorded.  At  the  time 
it  was  so  made  and  delivered  the  quantity  of  oil-well  casing, 
which  was  subsequently  attached  and  sold  under  the  execution 
sale  herein  before  referred  to,  was  in  a  pile  on  the  real  prop- 
erty, and  near  oil  well  No.  2,  thereon. 

On  March  1,  1913,  the  Blair  Oil  Company  forfeited  its  char- 
ter by  failing  to  pay  its  franchise  tax. 
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When  the  present  case  came  on  toY  trial  in  the  lower  court, 
in  addition  to  showing  the  foregoing  facts,  th^  plaintiff  intro- 
duced considerable  testimony  tending  to  show  that  the  trans- 
fer of  the  property,  by  the  Oil  Company  to  the  trustee,  was 
accompanied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  trans- 
ferred. This  evidence  Was  offered',  apparently,  for  the  pur- 
pose of  showing  that  the  requirements  of  section  3440  of  the 
Civil  Code,  relating  to  fraudulent  transfer  of  personal  prop- 
erty, had  been  complied  with.  The  allegations  of  the  com- 
plaint setting  forth  the  due  proceedings  culminating  in  the 
execution  sale  were  admitted  by  failure  to  deny,  and  the  only 
issue  presented  by  the  pleadings  was  as  to  validity  of  the  as- 
signment to  Qam,  the  trustee,  and  his  claim  of  ownership  of 
the  personal  property. 

Defendants  thereupon  sought  to  show  that  on  August  26, 
1913,  six  months  after  the  forfeiture  of  the  charter  of  the  Oil 
Company,  and  a  year  and  a  half  after  the  making  of  the  as- 
signment by  the  company  tp  Garn,  J.  W.  Hendrickson,  who  at 
all  times,  up  to  the  forfeiture  of  the  charter  by  the  corpora- 
tion, had  been  its  president  and  one  of  its  directors,  and  at 
that  time",  therefore,  one  of  its  trustees,  by  operation  of  law, 
to  settle  up  its  affairs,  had  employed  J.  W.  Moore,  to  go,  and 
that  he  did  go,  upon  the  real  property  which  was  described  in 
the  assignment,  and  take  possession  and  control  of  the  per- 
sonal property  thereon,  and  watch  and  preserve  the  same  for, 
and  as  the  possession  of,  the  Blair  Oil  Company ;  that,  as  the 
employee  and  servant  of  the  Blair  Oil  Company,  said  Moore 
remained  in  possession  and  control  of  the  personal  property 
until  he  brought  the  suit  against  the  trustees  of  the  Blair  Oil 
Company,  in  March,  1917,  and  recovered  the  judgment  on 
which  the  execution  issued  which  led  to  the  sale  complained 
of  here. 

Defendants  also  offered  to  show  that  Garn,  trustee  under 
the  assignment,  had  never  taken  possession  of  the  property  or 
exercised  over  it  any  acts  of  ownership  as  required  by  section 
3440  of  the  Civil  Code ;  that  Moore  never  had  notice  of  the  as- 
signment to  Gam,  and  never  saw  Gam,  or  anyone  represent- 
ing him,  in  connection  with  the  property  until  four  years  after 
the  assignment ;  that  Gam  then  stated  to  him  that  he  was  not 
responsible  for  Moore's  wages  and  did  not  know  him  in  the 
transaction. 
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Defendants'  object  in  offering  the  foregoing  teetimony  was 
to  offset  the  showing  of  plaintiflt  as  to  the  delivery  of  the  per- 
sonal property,  transferred  by  the  assignment  to  the  trustee, 
and  for  the  further  purpose  of  establishing,  under  the  provi- 
sion of  the  same  section  of  the  code,  that  Moore,  plaintiff  in 
the  suit  whence  arose  the  execution  sale,  became  a  creditor  of 
the  Blair  Oil  Company  (or  its  trustees  settling  its  affairs) 
while  it  remained  in  full  possession  of  the  property. 

Sustaining  the  objections  of  the  plaintiff  to  the  offered  tes- 
timony, the  trial  court  held  that  the  "only  question  for  the 
consideration  of  the  court  was  as  to  whether  the  property  was 
put  out  of  the  hands  of  the  corporation  by  the  assignment." 
Defendants  rested  without  further  showing,  whereupon  the 
court  made  its  finding  that  plaintiff  was  owner  of  the  casing 
and  gave  him  judgment  against  defendants  for  its  value  at 
the  time  of  the  conversion. 

Defendants  claim  that  the  court  erred  in  its  ruling  and 
judgment,  and  on  appeal  base  their  contention  on  the  grounds, 
first,  that  the  assignment  by  the  Blair  Oil  Company  to  Gam 
was  not  a  valid  assignment  for  the  benefit  of  creditors,  and, 
second,  that  if  the  assigmnent  was  valid  at  the  time  it  was 
made,  it  was  void  as  to  Moore,  who  later  became  a  creditor 
while  the  property  still  remained  in  the  possession  of  the  Oil 
Company,  and  its  trustees.  They  base  their  argument  on 
their  construction  of  section  3440  of  the  Civil  Code  relating 
to  fraudulent  transfers,  and  section  3449  et  seq.  of  the  same 
code  relating  to  assignments  for  the  be^efit  of  creditors. 

Section  3440  of  the  Civil  Code,  as  it  stood  at  the  time  of 
making  the  assignment,  so  far  as  pertinent  to  this  discussion, 
was  as  follows : 

"Every  transfer  of  personal  property,  •  .  .  is  conclusively 
presumed  if  made  by  a  person  having  at  the  time  the  posses- 
sion or  control  of  the  property,  and  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transferred,  to  be  fraud- 
ulent, and  therefore  void,  against  those  who  are  his  creditors 
while  he  remains  in  possession,  and  the  successors  in  interest 
of  such  creditors,  and  against  any  persons  on  whom  his  estate 
devolves  in  trust  for  the  benefit  of  others  than  himself,  and 
aprainst  purchasers  or  encumbrancers  in  good  faith  subse- 
quent to  the  transfer;  provided,  however,  .  .  .  that  the  pro- 
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visions  of  this  section  shall  not  apply  or  extend  ...  to  any 
transfer  or  assignment  made  for  the  benefit  of  creditors 
generally.  .  .  .  '' 

Sections  3449  to  3473  of  the  Civil  Code  provide  the  proce- 
dure by  which  an  insolvent  debtor  may  in  good  faith  execute, 
to  the  sheriff  of  the  county  in  which  he  resides,  an  assignment 
of  property  in  trust  for  the  satisfaction  of  his  creditors.  One 
of  these  sections,  3458,  provides  that  the  assignment  and  the 
transfer  by  the  sheriff  must  be  in  writing  and  properly  sub- 
scribed, acknowledged,  and  recorded,  in  the  mode  prescribed 
by  the  chapter  on  recording  transfers  of  real  property.  The 
next  section,  3459,  provides  that  unless  the  provisions  of  said 
•ection  3458  are  complied  with,  an  assignment  for  the  benefit 
of  creditors  is  void  against  ^every  creditor  not  assenting  thereto. 

[1]  It  cannot  be  seriously  contended  that  the  instrument 
here  complies  with  the  foregoing  sections,  3449  to  3473.  On 
the  appeal,  respondent  admits  it  does  not  measure  up  to  the 
requirements  of  a  statutory  assignment.  An  assignment  which 
falls  short  of  the  requirements  of  these  sections,  however,  is 
valid  as  against  the  assignor  and  all  (Creditors  assenting  to  it, 
and  serves  to  vest  the  assignor's  title  to  the  property  in  the 
assignee.  It  is,  at  most,  void  only  against  creditors  not  as- 
senting thereto  and  against  purchasers  and  encumbrancers  in 
good  faith  and  for  value.  {WUhoit  v.  Lyom,  98  CaL  409,  [33 
Pac.  325].) 

[2]  It  is  likewise  the  law  that  a  sale  of  personal  property, 
though  not  followed  by  immediate  delivery,  and  actual  and 
continued  change  of  possession,  as  required  by  section  3440 
of  the  Civil  Code,  is  not  a  nullity,  but  is  good  against  all  the 
world  except  the  creditors  of  the  vendor,  and  is  good  against 
them  also  except  when  attacked  in  legal  proceedingi^  for  the 
collection  of  their  debts ;  and  that  the  vendee,  being  the  owner, 
can  convey  title  thereto,  [3]  and  the  purchaser  from  him 
will,  in  any  event,  acquire  a  title  good  against  all  the  world, 
except  the  creditors  of  the  original  vendor,  and  against  them 
also  if  he  is  a  purchaser  in  good  faith,  for  value,  and  without 
notice.  (Paige  v.  O'Neal,  12  Cal.  483;  Wilhoit  v.  Lyons, 
supra;  WUliams  v.  Borgwardt,  119  Cal.  81,  [51  Pac.  15].) 
Such  assignments  pass  the  title  to  the  assignee  and  the  assign- 
ment becomes  irrevocable.  {Bryant  v.  Langford,  80  Cal.  542, 
[22  Pac  219]. X 


Digitized  by  VjOOQIC 


Feb.  W19.1  Garn  v.  Thorwaldson.  67 

The  supreme  court  of  this  state  has  said:  **If  the  convey- 
ance is  to  a  trustee,  and  the  debtor  intends  to  divest  himself 
not  only  of  the  title  to  the  property,  but  of  all  control  over  it; 
if  it  is  intended  as  an  absolute  conveyance  of  all  his  proi)erty, 
and  is  made  for  "the  purpose  of  securing  a  distribution  of  its 
proceeds  among  his  creditors,  in  legal  effect  it  is  an  assign- 
ment for  the  benefit  of  creditors  .  .  .  The  material  and  essen- 
tial characteristic  of  a  general  assignment  is  the  presence  of 
a  trust.  .  .  .  The  provision  that  a  surplus  of  proceeds  remain- 
ing after  satisfaction  of  the  claims  of  the  creditors  named 
should  be  returned  to  the  grantor  does  n^t  distinguish  the  con- 
tract as  one  of  security  only.  The  reservation  of  an  interest 
in  the  possible  surplus — not  in  the  property  itself — ^marks  the  ' 
transaction  more  clearly  as  an  assignment  for  the  benefit  of 
creditors.''     {Sabichi  v.  CJuise,  108  Cal.  86,* 87,  [41  Pac.  30].) 

[4]  We  are  of  the  opinion  that  the  assignment  from  the 
Blair  Oil  Company  to  Gam  was  a  valid  assignment  for  the 
benefit  of  the  company's  creditors,  and  divested  the  company 
of  all  title  in  and  to  the  real  and  personal  property  thereby 
transferred. 

Appellant's  remaining  contention  is  that  even  if  the  assign- 
ment was  valid  at  the  time  it  was  made,  it  subsequently  be- 
came void  as  to  Moore,  under  section  3440  of  the  Civil  Code 
(svq>ra),  by  reason  of  the  fact  that  he  became  a  creditor  of 
the  corporation,  or  its  trustees  settling  its  affairs,  after  for- 
feiture of  its  charter,  while  they  remained  in  possession  of  the 
personal  property,  described  in  the  assignment ;  that  had  the 
defendants  been  allowed  to  introduce  the  proffered  evidence, 
it  would  have  established  those  facts;  that  such  facts  being 
shown,  it  would  follow  as  a  conclusion  of  law  that  the  prop- 
erty was  rightly  seized  by  Moore  in  the  hands  of  Gam,  the 
trustee,  as  though  there  had  been  no  attempted  transfer  by 
the  Oil  Company.  If  the  assignment  had  been  executed  to 
effect  merely  an  ordinary  transfer  of  personal  property,  this 
contention  of  appellant  would  be  sound.  {Watson  v.  Rodgers, 
63  Cal.  401;  Kohrbough  v.  Johnson,  107  Cal.  149,  [40  Pac. 
37].) 

[6]  But,  as  already  pointed  out,  the  assignment  in  ques- 
tion was  one  for  the  benefit  of  creditors  generally.  By  its  own 
terms,  section  3440  of  the  Civil  Code  does  **not  apply  or  ex- 
tend to  any  transfer  or  assignment  for  the  benefit  of  creditors 
generally." 
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The  testimony  sought  to  be  introduced  by  defendants  in  the 
court  bel6w  was  therefore  immaterial,  and  not  in  response  to 
any  issue  witihin  the  pleadings  in  the  case.  The  ruling  of  the 
court  exdudipg  the  evidence  was  correct,  and  judgment  fol* 
lowed  accordingly.  ' 

Said  judgment  is  therefore  affirmed. 

BichardSi  J.,  and  Kerrigan,  J.,  concurred. 


.  [C5y.  No.  2^7.    Unrfc  AppeHate  lM«tiiet,  Dii^ion  One.— FebroMJ  26, 

1M9.] 

HOMER  0.  PARKER,  Appellant,  t.  E,  C.  SWETT  et  al., 
Respondents. 

[1]  Basements — ^Paetition  of  Lands  Held  in  Common — Sebvitudbs 
Beseeyxd. — ^Where  tenante  In  common  of  a  tract  of  land  partition 
it  between  them,  the  one  taking  the  southern  half  reserving  certain 
servitudes  im  the  northern  half  conveyed  to  his  former  coteUant, 
the  servitudes  or  easements  reserved  can  be  charged  only  against 
the  property  covered  by  the  partition  deed  and  not  against  adjoin- 
ing prpperty  subsequently  acquired  by  the  servient  owner,  section 
1106  of  the  Civil  Code  relating  to  subsequently  acquired  title  pass- 
ing by  operation  of  law  having  no  application  to  such  case. 
[2]  Id. — Bight  of  Way  fob  Pipe-un»— Action  to  Qxhet  Title. — An 
action  will  lie  to  quiet  title  to  a  right  of  way  for  a  pipe-line, 
although  the  line  has  not  been  constructed. 

[3]  Id. — Reasonable  Route. — ^Where  the  route  for  a  pipe-line  is  not 
definitely  described!  in  the  deed,  a  reasonable  route  is  intended,  and 
title  may  be  quieted  to  such  reasonable  route. 

[4]  Id.— CJouBT  to  Designate  Route. — A  court  of  general  equitable 
jurisdiction  will  in  such  case  designate  for  the  parties  what  would 
be  a  reasonable  route  under  all  the  circumstances  in  evidence. 

[5]  pleading  —  Demubkeb  to  Complaint  Overruled  —  Motion  for 
Nonsuit. — ^Where  an  objection  to  the  form  of  an  action  goes  to 
the  question  of  whether  or  not  the  complaint  states  a  cause  of 
action,  and  this  question  has  been  decided  by  the  trial  court  in 
overruling  a  demurrer  to  the  complaint,  the  question  is  not  proper 
for  consideration  on  motion  for  a  nonsuit. 

[6]  Quieting  TmiE-^DiscLAiMER  by  One  Defendant — ^Nonsuit  as 
TO  ALL  Defendants. — In  an  action  to  quiet  title  to  certain  ease- 
ments, the  granting  of  a  nonsuit  in  favor  of  all  defendants  vtras 
clearly  erroneous  as  to  one  of  the  defendants  who  had  expressly 
disclaimed  any  interest  in  the  rights  sought  to  be  quictedi. 
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[7]  Ii>. — ^Nonsuit  as  to  all  Easements — Admission  that  Plaintiff 
Entitled  to  Bomb. — A  judgment  of  nonsuit  as  to  all  easements 
claimed  bj  plaintiff  should  be  reversed*  when  defendants  concede 
th^t  plaintiff  is  entitled  to  three  of  tlie  easements  claimed. 

[8]  Statute  of  Limitations — ^Eioht  op  Way  foe  Pipe-line. — ^In  order 
for  the  statute  of  limitations  to  run  against  a  cause  of  action 
to  quiet  title  in  plaintiff  to  a  right  of  way  for  a  pipe-line,  there 
must  be  positive  and  definite  evidence  of  an  adverse  claim  and  an 
adverse  holding. 

[9]  Adveese  Possession  —  Negatived  by  Recognition  of  Rights.— 
Express  recognition,  by  reservations  in  deeds,  of  plaintiff's  rights 
as  the  owner  of  the  dominant  estate  by  successive  owners  of  the 
servient  estate,  is  contrary  to  any  claim  of  adverse  p6s8e96ion. 
[10]  Easement — Grant — ^Nonuser. — ^An  easement  founded  on  a  grant 
eannot  be  lost  by  noBnaer,  no  matter  how  long  the  nonuser  may 
continue. 
[11]  Id. — ^Abandonment. — Such  an  easement  may  be  lost  by  abandon* 
ment  only  when  the  intention  to  abandon  clearly  appears. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  C.  Wiel,  William  E.  Colby,  Percy  S,  King  and 
Clarence  N.  Biggins  for  Appellant. 

B.  P.  Henshall  for  Respondent  E.  C.  Swett 

HERRIQAN,  J. — This  is  an  appeal  from  a  judgment  for 
defendants  following  an  order  of  nonsuit.  The  action  was  to 
quiet  title  in  the  plaintiff  to  certain  easements  upon  the  lands 
of  def  endaits  alleged  to  be  appurtenant  to  the  land  of  plain- 
tiflP.  Appellant  contends  that  the  nonsuit  was  improperly 
granted. 

The  facts  of  the  case  are  briefly  these:  In  1890,  W.  W. 
Thompson  and  Horace  B.  Chase  were  the  owners  in  common 
of  certain  lands  in  Napa  County.  On  May  7th  of  that  year, 
this  land  was  partitioned  between  them.  Thompson  received 
by  the  partition  deed  the  southern  half  of  the  original  tract 
and  Chase  received  the  northern  half.  By  mesne  conveyances 
the  southern  half  became  the  property  of  the  present  plaintiff 
and  the  northern  half  became  the  property  of  the  defendant 
Swett.    By  the  partition  deed,  above  referred  to,  Thompson, 
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the  predecessor  in  title  of  plaintiff,  reserved  to  himself  five 
servitudes  or  easements  over  and  upon  the  northern  half  of  the 
land,  which  land  is  at  this  time  the  property  of  the  defendant 
Swett.  These  easements  are  expressed  as  follows  in  the  par* 
tition  deed :  , 

'*And  the  said  party  of  the  first  part  hereby  excepts  and  re- 
serves from  the  operation  of  this  conveyance  unto  himself  his 
heirs  and  assigns  forever,  and  as  appurtenant  to  the  tract  of 
land  adjoining  the  above  described  premises  on  the  south, 
which  has  this  day  been  granted  by  the  party  of  the  second 
part  to  the  party  of  the  first  part,  and  to  which  conveyance  or 
grant  reference  is  hereby  had  and  made  for  a  description  of 
the  lands  so  adjoining  on  the  south,  the  following  rights,  privi- 
leges and  easements,  to  wit: 

'*  First.  A  right  of  way  over,  in,  along  and  through  all 
roads  upon  the  above  described  premises. 

"Second.  A  right  of  way  over,  in,  along  and  through  all 
avenues  in  the  vineyard  upon  said  lands  so  long  as  said 
avenues  shall  continue  to  exist  either  in  vineyard  or  orchard. 

**  Third.  A  right  to  take,  use,  appropriate,  divert,  lead  and 
carry  away,  in  pipes  or  otherwise,  one-half  of  the  waters  flow- 
ing or  that  may  flow,  in  the  stream  on  said  premises,  to  be 
taken  at  or  near  the  point  where  the  waters  of  said  stream  are 
now  partially  diverted  in  pipes  leading  to  the  dwelling  on  said 
premises. 

"Fourth.  The  right  of  way  for  a  line  of  pipe  for  water 
from  tiie  point  where  said  waters  may  be  diverted  over,  across, 
in  and  through  said  premises  to  the  said  adjoining  tract  on  the 
south,  such  pipe  to  be  laid  so  as  not  to  interfere  with  the 
proper  cultivation  of  said  premises,  and  also,  the  right  at  all 
times  to  enter  in  and  upon  said  premises  for  the  purpose  of 
viewing,  changing,  repairing  or  reserving  said  pipe  that  may 
be  so  laid,  and  making  and  maintaining  a  proper  division  of 
such  water. 

"Fifth.  The  right  to  enter  in  and  upon  said  premises  and 
mine  and  quarry  from  the  rock  quarry  on  said  premises,  such 
rock  as  he  may  see  fit,  with  the  right  to  remove  the  same." 

The  defendant  Carlston  answered,  claiming  an  interest  in 
the  northern  half  as  a  mortgagee  only — and  his  rights,  of 
course,  would  be  determined  by  those  of  the  defendant  Swett, 
his  mortgagor.  The  defendant  Clarence  Grange  disclaimed 
all  interest  in  the  land. 
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-[1]  '  At  the  outset  we  will  consider  the  right  of  plaintiff  to  . 
charge  these  easements  and  servitudes  so  reserved  against  the 
northern  half  of  the  original  tract,  against  an  adjoining  par- 
cel of  land  also  described  in  the  complaint,  which  was  acquired 
by  Chase  some  tipae  after  the  partition  deeds  were  made,  and 
which  passed  with  the  other  land  to  the  defendant  Swett.  We 
think  this  cannot  be  done.  The  partition  deeds,  in  terms,  re- 
ferred only  to  the  land  originally  held  in  the  one  tract.  This 
was  all  the  land  that  was  in  contemplation  of  either  party. 
Appellant  states  that  the  third  tract,  afterward  acquired  by 
Chase,  contained  some  of  the  headwaters  of  the  stream  of 
water  which  flows  upon  the  land  partitioned,  and  argues  that 
a  half  interest  in  the  entire  stream  was  granted  by  the  parti- 
tion deed,  and  therefore  the  predecessor  of  the  defendants 
having  later  acquired  title  to  a  portion  of  the  thing  which  he 
had  previously  granted  to  Thompson,  that  later  acquired  title 
would  redound  to  the  benefit  of  his  grantee  Thompson  and  his 
successors  in  interest  under  the  provisions  of  section  1106  of 
the  Civil  Code.  We  think  this  section  does  not  apt)ly  to  the 
present  case.  It  is  very  clear  from  the  entire  instrument,  and 
from  the  situation  of  the  parties  themselves,  that  there  was  no  ^ 
intention  to  convey  anything  but  a  right  to  the  use  of  the 
water  which  was  upon  the  northern  half  of  the  original  tract 
of  land.  Indeed,  the  deed  itself,  after  describing  the  prem- 
ises constituting  the  northern  half  of  the  original  tract,  grants 
the  **  right  to  take,  use,  appropriate,  divert,  lead  and  carry 
away,  in  pipes  or  otherwise,  one-half  of  the  waters  flowing  or 
that  may  flow  in  the  stream  on  said  premises,  to  be  taken, ' '  etc. 

Therefore,  as  to  the  portion  of  the  land  owned  by  the  de- 
fendant Swett  which  was  acquired  by  her  predecessor  in  in- 
terest after  the  partition  of  the  original  tract  between  Thomp- 
son and  Chase,  we  think  the  nonsuit  was  properly  granted. 

[2]  As  to  the  portion*  of  the  land  owned  by  defendant 
Swett,  which  was  acquired  by  her  through  mesne  conveyances 
from  Chase  which  originally  was  a  part  of  the  tract  parti- 
tioned between  Thompson  and  Chase,  we  are  of  a  different 
opinion.  The  point  is  raised  in  the  statement  of  the  trial 
court  in  granting  the  nonsuit,  and  in  the  arguments  of  coun- 
sel, that  an  action  to  quiet  title  is  not  the  proper  form  of  ac- 
tion for  the  plaintiff  to  pursue,  particular  stress  being  laid 
upon  the  argument  that  title  cannot  be  quieted  to  a  pipe-line 
not  in  'existence.    The  easement  in  regard  to  a  pipe-line  waa 
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of  a  ''right  of  way  for  a  pipe-line.'*  It  has  been  repeatedly 
held  that  the  right  to  an  easement  of  this  kind  may  be  quieted. 
(Stone  V.  Imperial  Water  Co,,  173  C^.  39,  [159  Pae.  164] ; 
Arroyo  etc.  Co.  v.  Dorman,  137  Cal.  611,  612,  [70  Pae.  737] ; 
Los  Angeles  v.  Los  Angeles  Co,,  152  Cal.  647,  [93  Pae.  869, 
1135] ;  Verdni{to  v.  Verdugo,  152  Cal.  655,  [93  Pae.  1021] ; 
Los  Angeles  v.  Hwnter,  156  Cal.  604,  [105  Pae.  755] ;  Watson 
V.  Lawson,  166  Cal.  236,  [135  Pae.  961] ;  Byingtan  v.  Sacra^ 
mento  VaUey  etc,  Co.,  170  Cal.  132,  [148  Pae.  791].) 

[3j  It  is  true  that  the  route  of  the  pipe-line  is  not  defi- 
nitely described  in  the  deed,  but  it  has  been  held  that  in  such 
a  case  a  reasonable  route  is  intended,  and  title  may  be  quieted 
to  such  reasonable  route.  {Ballard  v.  Tiitts,  157  Cal.  683, 
[110  Pae.  118] ;  Civ.  Code,  sec.  1419;  SvllowoAf  v.  Svlloway, 
160  Cal.  513,  [117  Pae.  522] ;  Stone  v.  Imperial  Water  Co., 
173  Cal.  39,  [159  Pae.  164] ;  Byington  v.  Sacramento  Valley 
etc.  Co.,  170  Cal.  132,  [148  Pae.  791].) 

[4]  It  is  proper  and  customary  under  such  circumstances, 
in  view  of  the  general  equitable  jurisdiction  to  do  full  and 
complete  justice  in  one  action,  for  the  court  to  designate  foi: 
the  parties  just  what  would  be  a  reasonable  route  under  all  the 
circumstances  in  evidence.  (Ballard  v.  Titus,  157  Cal.  683, 
[110  Pae.  118] ;  Davidson  v.  Ellis,  9  Cal.  App.  145,  [98  Pae. 
254] ;  Gazos  etc.  Co.  v.  Cobum,  8  Cal.  App.  158,  [96  Pae 
359].) 

[5]  However,  the  objection  of  respondent  as  to  the  form 
of  the  action  would  go  to  the  question  of  whether  or  not  the 
complaint  stated  a  cause  of  action,  and  this  question  had  been 
decided  by  the  trial  court  in  overruling  defendant's  demurrer 
to  the  complaint.  It  was  not  a  proper  consideration  upon  the 
motion  for  nonsuit.  (Keefe  v.  Keefe,  19  Cal.  App.  315,  [125 
Pae.  929].)  But  the  question  has  been  raised  and  argued  by 
both  counsel,  and  it  is  stated  by  the  trial  court  as  a  reason  for 
granting  the  nonsuit.  It  will  probably  become  material  at 
the  next  trial  of  the  action,  and  we  have  therefore  discussed  it 
here. 

[6]  The  court  granted  the  nonsuit  in  favor  of  all  the  de- 
fendants. Defendant  Grange  had  expressly  disclaimed  any 
interest  in  the  rights  sought  to  be  quieted.  Clearly  as  to  this 
defendant,  the  nonsuit  was  error. 

[7]  Again,  the  trial  court  granted  a  nonsuit  as  to  all  the 
easements  sought  to  be  quieted.    It  is  admitted  in  the  brief  of 
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respondent,  and  upon  the  hearing  in  this  court,  that  at  the 
trial  the  right  of  the  plaintiff  to  three  of  the  easements  was  ex- 
pressly conceded  by  the  defendants.  In  respondent's  brief  we 
have  the  following  statement : 

**The  record  below  on  the  motion  for  a  nonsuit  shows  that 
counsel  for  the  defendant  expressly  stated — ^'the  roadways, 
which  by  the  way,  your  Honor,  are  not  in  dispute  between  us, 
as  to  the  roads,  there  is  no  doubt  as  to  the  rig'ht  of  Parker  to 
these  roads.*  And  appellant's  counsel  will  probably  concede 
that  these  roads  are  being  used  by  plaintiff  to  this  day.  And 
not  alone  was  this  concession  made  at  the  trial,  but  the  roads 
and  avenues  referred  to  are  in  use  by  the  plaintiff  up  to  this 
very  moment.  He  is  not  tiierefore  in  any  wise  aggrieved  in 
respect  of  them. 

**Nor  is  the  right  of  the  plaintiff  to  enter  upon  the  premises 
and  mine  and  quarry  rock,  under  the  fifth  easement,  in  dis- 
pute. The  record  shows  that  counsel  for  the  defendant  said, 
*one  of  them  was  the  right  to  go  in  on  the  premises  and  quarry 
rock,  which  is  not  in  dispute  to  this  day  and  which  has  been 
exercised  by  Mr.  Parker  and  his  predecessors.*  '* 

However,  the  answer  of  defendant  Swett  denied  that  the 
plaintiff"  is  the  owner  of  all  or  any  of  the  five  easements,  and 
this  became  a  matter  in  issue.  The  judgment  of  nonsuit 
against  the  plaintiff  in  his  suit  to  quiet  his  title  to  these  rights 
is  a  cloud  upon  his  title — and  the  fact  that  he  may  be  using 
them  at  the  present  moment  without  objection  from  the  de- 
fendants does  not  remedy  the  injustice.  We  fail  to  compre- 
hend the  logic  of  the  respondent's  position  in  asserting  that 
the  plaintiff  is  entitled  to  these  rights  and  yet  seeking  to 
uphold  a  judgment  which  denied  them  to  him.  As  to  these 
three  easements,  unquestionably,  the  judgment  of  nonsuit 
should  be  reversed. 

[8]  The  respondent  argues  in  support  of  the  judgment  re- 
garding the  easement  for  a  right  of  way  for  a  pipe-line,  first, 
that  the  statute  of  limitations  has  run  against  plaintiff's  right. 
It  has  been  repeatedly  held  that  in-order  for  the  statute  to  run 
in  a  case  like  this,  there  must  be  definite  and  positive  evidence 
of  an  adverse  claim  and  an  adverse  holding.  (Half  Moon  Bay 
Land  Co.  v.  Cowell,  173  Cal.  543,  [160  Pac.  675] ;  Barlow  v. 
Frink,  171  Cal.  165,  170,  [152  Pac.  290].) 

[9]  There  is  distinctly  no  evidence  in  the  record  of  any 
denial  of  plaintiff's  right  until  the  time  when  the  present  de- 
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fendant  acquired  the  land,  which  was  in  August,  1913 — less 
than  three  years  before  the  commencement  of  this  action.  On 
the  contrary,  the  deeds  in  evidence  by  which  the  successive 
grantees  in  the  chain  of  defendant  Swett's  title  acquired  the 
land,  and  the  deed  to  defendant  Swett  herself  made  in  1913, 
show  in  each  case  an  express  recognition  of  the  right  of  plain- 
tiff, for  each  deed  contains  the  reservations  in  favor  of  the 
southern  portion  of  the  original  tract,  in  the  identical  lan- 
guage of  the  first  deed  to  Chase.  This  express  recognition  of 
plaintiff's  rights  as  the  owner  of  the  dominant  estate,  by  each 
successive  owner  of  the  servient  estate,  is  contrary  to  any  claim 
of  adverse  possession.  [10]  It  is  true  that  the  plaintiff  and 
his  predecessors  have  neglected  for  twenty-five  years  to  exer- 
cise their  right  to  lay  a  pipe-line,  but  an  easement  founded 
upon  a  grant  cannot  be  lost  by  mere  nonuser,  no  matter  how 
long  that  nonuser  may  continue.  {Currier  v.  Hewes,  103  Cal. 
437,  [37  Pac.  521] ;  Walker  v.  LaUngstan,  137  Cal.  401,  [70 
Pac.  282] .)  [11]  And  such  an  easement  may  only  be  lost  by 
abandonment  when  the  intention  to  abandon  clearly  appears. 
(Moore  v.  Sherman,  52  Mont.  542,  [159  Pac.  967].)  In  this 
case  there  was  no  intention  to  abandon,  and  no  evidence 
appears  that  would  indicate  such  an  intention.  On  the  con- 
trary, the  evidence  of  the  plaintiff  is  decidedly  to  the  effect 
that  he  never  intended  to  abandon  the  rig'ht.  The  evidence  of 
plaintiff's  predecessor  in  interest  is  to  the  effect  that  he  never 
exercised  his  right  to  lay  the  pipe  for  the  reason  that  he  did 
not  require  the  water  during  his  ownership  of  the  ranch  and 
the  installation  of  a  pipe-line  was  quite  expensive.  **Mere 
failure  to  take  and  use  the  water  for  which  he  has  at  the  time 
no  need  will  not  forfeit  the  right  to  the  vendor  in  such  a  case.  '* 
(Copeland  v.  Fairview  Land  etc.  Co.,  165  Cal.  166,  [131  Pac. 
119].) 

Prom  our  conclusions,  it  appears  that  the  nonsuit  should  not 
have  been  granted  except  as  to  that  portion  of  the  land  owned 
by  the  defendant  Swett  which  was  not  included  in  the  original 
partition  between  Thompson  and  Chase.  The  order  appealed 
from  is  therefore  reversed,  with  instructions  to  the  trial  court 
to  proceed  in  accordance  with  the  views  herein  expressed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  28,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  28,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  did  not 
vote. 


[CSt.  No.  SS75.    Second  AppeHato  District,  Diviiion  Two.— Febniaary 

26,  1919.] 

G.  H.  BUBLITZ,  Respondent,  v.  W.  H.  REEVES  et  al., 
Defendants;  W.  H.  REEVES,  Appellant. 

[1]  APPEAI,— AlAICENATIVE  METHOD — QOTETINO  TiTLB— DENIAL  OF  NON- 
SUIT— Examination  of  Imperfect  Reoobd. — In  en  action  to  quiet 
title,  on  an  appeal  by  the  alternative  method,  where  the  denial  of 
a  nonsuit  is  daimed  bj  appellant  to  have  been  erroneous  and  the 
appellant  prints  as  an  appendix  to  his  brief  practieallj  the  entire 
record  of  title,  consisting  of  many  conveyances  and  other  documents, 
without  calling  attention  to  any  alleged  error  or  omission  as  affect- 
ing the  Testing  or  divesting  of  ownership  of  the  property  involved 
in  the  action,  the  appellate  court  will  not  make  a  search  of  this 
complicated  record,  without  the  aid  of  counsel,  to  either  prove  or 
disprove  the  uncontroverted  statement  in  respondent's  brief  that 
at  the  time  he  rested  on  the  first  hearing  the  evidence  established 
his  title  to  a  two-thirds  interest  in  the  property  in  question. 

[2]  Action  to  <Juiet  Title — Nonsuit — Pbopibly  Denied  Where 
Substantial  Interest  Shown. — In  an  action  to  quiet  title,  where 
plaintiff  shows  title  to  a  two-thirds  interest,  a  nonsuit  is  properly 
denied. 

[3]  Id. — Denial  of  Nonsxht — ^Evidence  Supplied  on  Further  Hear- 
ing.— If  after  the  denial  of  a  nonsuit  evidence  is  introduced  on 
further  hearing,  and  upon  the  conclusion  of  the  whole  case  there 
is  evidence  upon  the  material  issues  warranting  the  submission  of 
the  cause  to  the  jury,  the  question  of  whether  the  court  erred  in 
doiying  the  nonsuit  becomes  of  no  consequence. 

[4]  Trial— Reopenino  Hearing  of  Evidence— Discretion  of  Trial 
Court. — It  is  within  the  discretion  of  the  trial  court  to  reopen  the 
hearing  of  evidence  at  any  time  before  the  trial  is  concluded  and 
until  the  decision  of  the  court  by  i\M  written  findings^  made  and 
filed. 
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[5]  QuiBriNO  TiTLB  — Tax  Deed  Set  out  in  Answer  —  Pailueb  to 
Dent  by  Aitidavit— -Admission  or  Genuineness. — The  genuine- 
ness  and  dae  execution  of  a  tax  deed  set  up  in  defendant's  answer 
'  in  an  action  to  quiet  title  is  admitted  under  section  448  of  the  Code 
of  Cftvil  Procedura  by  failure  of  the  plaintiff  to  file  an  aflidavit 
denying  the  same. 

[6]  Id. — Estoppel  ibom  Denying  Validity. — ^But  such  admission  of 
the  genuineness  and  due  execution  of  the  tax  deed  does  not  estop 
the  plaintiff  from  denying  its  Talidity  in  any  other  respect. 

[7]  Id.— Tax  Title — Evidencb — ^Deed  to  State. — ^In  an  action  to  qi^et 
title  where  defendant  claims  title  under  a  tax  deed,  it  is  essential 
for  him  to  produce  in  evidence  a  deed  to  the  state  as  well  as  a  deed 
from  the  state;  a  recital  in  the  deed  from  the  state  that  the  prop- 
erty was  sold  and  conveyed  to  the  state  for  nonpayment  of  taxes  if 
insufficient. 

APPEAL  from  a  judgipent  of  the  Superior  Court  of  Los 
Angeles  County.    C.  A.  Baker,  Judge  Presiding.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Irving  McEenna  and  Catherine  A.  McEenna  for  Appel- 
lant 

Carter,  Eirby  &  Henderson  for  Respondent. 

SLOANE,  J. — This  was  an  action  by  plaintiff  to  quiet  title 
to  a  parcel  of  land  in  the  city  of  Pasadena,  county  of  Los 
Angeles.  The  defendant  Reeves  was  the  only  defendant  an- 
swering the  complaint.  By  his  answer  he  denied  plaintiff's 
title,  and  claimed  title  in  himself  under  a  state  tax  deed  from 
the  tax  collector  of  Los  Angeles  County,  set  out  in  full  in  a 
pleading  filed  as  a  cross-complaint. 

On  the  trial  plaintiff  introduced  record  evidence  purport- 
ing to  show  chain  of  title  from  United  States  patent,  through 
mesne  conveyances,  to  himself,  and  rested.  The  defendant 
Reeves  moved  for  nonsuit  on  the  ground  that  the  evidence  was 
insufficient  to  show  title  in  the  plaintiff.  The  motion  was 
denied,  and  no  further  evidence  being  offered,  the  court 
directed  judgment  for  the  plaintiff.  Thereafter,  and  before 
the  decision  and  findings  were  made  and  filed,  the  plaintiff 
filed  his  notice  of  motion,  with  affidavit  supporting  the  same, 
that  the  hearing  be  reopened  for  the  introduction  of  further 
evidence  in  support  of  plaintiff's  title,  on  the  ground  of  in- 
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advertence,  mistake,  and  oversight  on  the  part  of  plaintiff  in 
failing  to  introduce  at  the  hearing  certain  conveyances  and 
other  evidence  material  to  plaintiff's  case.  On  the  presenta- 
tion of  this  motion  as  noticed,  the  hearing  was  reopened,  over 
the  objection  of  defendant,  and  plaintiff  was  permitted  to  in- 
troduce, and  thereafter  and  on  a  day  set  therefpr  did  intro- 
duce, further  evidence  in  his  chain  of  title.  Plaintiff  also 
offered  record  evidence  in  rebuttal  of  defendant's  tax  dee.d 
purporting  to  show  that  the  tax  levy  on  which  the  sale  to  the 
state,  under  which  the  tax  collector's  deed  as  set  out  in  defend- 
ant's cross-complaint  was  issued  was  void.  The  only  evidence 
offered  by  the  defendant  Reeves  was  his  state  tax  deed  exe- 
cuted by  the  county  tax  coUector  and  testimony  of  himself  as 
to  consideration  for  the  deed,  and  that  he  had  been  in  pos- 
session of  the  property  since  the  execution  of  the  deed  under 
which  he  claims, title.  At  the  conclusion  of  this  additional 
evidence  defendant  again  moved  for  a  nonsuit,  which  was  by 
the  court  denied.  Findings  were  thereafter  made  in  favor  of 
the  claim  of  title  of  plaintiff,  and  against  the  claim  of  title  of 
defendant,  and  judgment  was  made  and  entered  quieting  title 
in  the  plaintiff.  Appeal  was  taken  from  the  judgment  by  the 
defendant  Reeves,  under  the  alternative  method. 

The  record  in  this  case  is  a  voluminous  one,  covering  about 
two  hundred  typewritten  pages,  and  including  all  the  convey- 
ances, maps,  and  records  constituting  plaintiff's  chain  of  title, 
upward  of  thirty  documents  in  all ;  but  as  no  specification  of 
their  insufficiency  is  contained  in  appellant's  brief,  although 
aU  the  deeds  are  printed  in  the  appendix  thereto,  we  assume 
that  there  is  no  dispute  as  to  the  sufficiency  of  the  record  to 
show  title  in  plaintiff,  subject  only  to  defendant's  tax  deed. 
The  only  specifications  of  error,  in  fact,  presented  and  argued 
by  the  appellant,  are  on  the  ruling  of  the  court  denying  his 
motion  for  nonsuit  against  the  plaintiff,  the  order  reopening 
the  trial  for  the  introduction  of  further  evidence  after  direct- 
ing judgment  for  the  plaintiff,  and  failure  to  require,  as  a  con- 
dition of  quieting  plaintiff's  title,  a  repayment  of  the  money 
advanced  on  the  tax  title. 

[1]  Whether  the  state  of  the  evidence  at  the  conclusion  of 
the  original  hearing  entitled  defendant  to  a  nonsuit  we  shall 
not  attempt  to  determine.  Under  section  953c  of  the  Code  of 
Civil  Procedure,  parties  appealing  on  the  typewritten  record 
are  required  to  print  in  their  brief,  or  in  an  appendix  thereto, 


Digitized  by  VjOOQIC 


78  BuBUTZ  V.  Reeves.  [40  Cal.  App. 

such  portions  of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court.  The  appellant  in  this  case  has  printed  as 
an  appendix  to  his  brief  practically  the  entire  record  of  title, 
consisting  of  upward  of  thirty  conveyances,  and  other  docu- 
ments constituting  plaintiff's  chain  of  title,  without  calling 
attention  to  any  alleged  error  or  omission  as  affecting  the  vest- 
ing or  divesting  of  ownership  of  this  property.  Respondent 
in  his  brief  claims  that  at  the  time  he  rested  on  the  first  hear- 
ing the  evidence  established  his  title  to  a  two-thirds  interest 
in  the  property  iii  question.  There  is  no  reply  brief  of  appel- 
lant on  file,  so  this  claim  is  not  controverted;  and  we  do  not 
feel  like  making  a  search  of  this  complicated  record,  without 
aid  of  counsel,  to  either  prove  or  disprove  the  statement.  ,  [2] 
If  it  is  correct,  the  defendant  was  not  entitled  to  a  nonsuit. 
(Davis  V.  Crump,  162  Cal.  513,  [123  Pac.  294].)  [3]  How- 
ever,  we  deem  this  point  immaterial,  if  the  court  was  justified 
in  reopening  the  case  for  further  evidence,  as  on  the  further 
hearing  evidence  was  introduced  completing  plaintiff's  chain 
of  title  and  supporting  the  judgment  in  his  favor.  **If  upon 
the  conclusion  of  the  whole  case  there  is  evidence  upon  the 
material  issues  warranting  the  submission  of  the  cause  to  the 
jury,  the  question  of  whether  the  court  erred  in  denying  non- 
suit becomes  of  no  consequence."  (Peters  v.  Southern  Pac. 
Co,,  160  Cal.  48,  [116  Pac.  400] ;  Lowe  v.  San  Francisco  etc. 
Ry.  Co,,  154  Cal.  573,  [98  Pac.  678].) 

[4]  The  court  was  justified  in  reopening  the  case  for  fur- 
ther evidence.  It  was  within  the  discretion  of  the  court  to  re- 
open the  hearing  of  evidence  at  any  time  before  the  trial  was 
finally  concluded,  and  until  the  decision  of  the  court,  by  its 
written  findings,  was  made  and  filed,  the  trial  was  not  ended. 
(Warring  v.  Freear,  64  Cal.  54,  [28  Pac.  115] ;  Connolly  v. 
Ashworth,  98  Cal.  205,  [33  Pac.  60] ;  San  Francisco  Breweries 
V.  Schvrtz,  104  Cal.  420,  [38  Pac.  92] .) 

The  judgment  for  the  plaintiff,  then,  must  be  sustained  un- 
less his  title  is  defeated  by  the  tax  deed  to  defendant.  [6] 
The  only  evidence  in  support  of  this  adverse  claim  is  the  deed 
from  the  tax  collector  of  Los  Angeles  County,  purporting  to 
convey  to  defendant  a  tax  title  from  the  state  of  California. 
This  deed  was  set  out  in  defendant's  answer  and  cross- 
complaint,  and  no  aflBdavit  denying  the  same  was  filed,  as  pro- 
vided by  section  448  of  the  Code  of  Civil  Procedure.    Its 
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genuineness  and  due  execution  were,  therefore,  admitted,  and 
it  must  be  taken  for  what,  on  its  face,  it  appears  to  be. 

[6]  But  this  does  not  estop  the  plaintiff  from  disputing  its 
validity  in  any  other  respect.  (Moore  v.  Copp,  119  Cal.  429, 
[51  Pac.  630].)  It  does  not  imply  an  admission  of  title  in 
the  state  of  California,  or  its  authority  to  convey.  The  only 
intimation  that  the  state  had  any  title  to  convey  is  contained 
in  a  recital  in  the  deed  **that  the  real  property  hereinafter  de- 
scribed was  duly  sold  and  conveyed  to  the  state  of  California 
for  the  nonpayment  of  taxes  which  had  been  legally  levied, 
and  which  are  a  lien  upon  said  property  under  and  in  accord- 
ance with  law.'*  Aa  was  declared  in  County  Bwnk  v.  Jack, 
148  Cal.  437,  [83  Pac.  705],  such  recital  ''cannot  be  allowed 
to  have  the  effect  of  operating  as  proof  of  the  execution  of  a 
previous  deed  whereby  the  title  of  the  taxpayer  has  been  trans- 
ferred to  the  state";  and  it  is  further  there  held  that  the  tax 
collector's  deed  alone  was  not  STlfficient  to  show  that  the  state 
had  acquired  the  title  of  the  original  owner.  [7]  The  pro- 
duction in  evidence  of  a  deed  to  the  state  vesting  title  of  the 
delinquent  taxpayer  in  the  state,  together  with  the  introduc- 
tion of  a  deed  from  the  state  to  the  purchaser,  was  essential  in 
order  to  establish  that  the  purchaser  had  acquired  the  title  of 
the  delinquent  taxpayer  to  the  land;  and  the  production  of 
the  deed- from  the  state  to  the  purchaser  was  not  alone  suflS- 
cient.     (Jones  v.  Luckel,  174  Cal.  532,  [163  Pac.  906].) 

Respondent  in  his  brief,  in  further  opposition  to  t^ie  claim 
of  appellant  under  the  tax  deed,  attacks  the  validity  of  the 
proceedings  for  the  tax  assessment,  levy,  and  sale,  upon  which 
the  deed  in  .question  purports  to  be  based;  but  in  view  of  the 
insufficiency  of  appellant's  showing  of  title  in  himself,  already 
pointed  out,  it  is  unnecessary  to  consider  this  point. 

There  is  nothing  in  the  pleadings  presenting  any  issue  for 
the  recovery  by  defendant  of  any  payments  made  in  connec- 
tion with  his  purported  tax  title,  and  nothing  to  show  the 
amount  or  value  of  the  payments,  other  than  a  recital  in  the 
copy  of  the  deed  attached  to  the  answer  that  the  considera- 
tion for  the  deed  was  defendant's  bid  of  $301  for  the  prop- 
erty. Some  evidence  seems  to  have  been  taken  on  the  trial  on 
this  point,  over  plaintiff's  objections,  and  appellant  in  his 
brief  claims  that  he  paid  $86.46  delinquent  taxes,  and  also  $40 
on  the  taxes  under  the  tax  sale,  but  no  reference  to  the  evi- 
dence on  this  point  is  contained  therein,  either  in  the  brief 
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itself  or  the  appendix  thereto.  The  diowing  made  is  too  in- 
definite and  obscure  to  justify  the  court  in  determining  the 
equities  that  appellant  might  have  in  this  particular. 

Parties  relying  upon  the  often  cumbersome  and  intricate 
record  of  the  reporter's  transcript  must  conform  to  the  pro- 
visions of  section  953c  of  the  Code  of  Civil  Procedure  if  they 
want  to  insure  a  satisfactory  consideration  of  the  evidence. 

The  judgment  appealed  &om  is  affirmed. 

Finlayson,  P.  J.|  and  Thomas  J.,  concurred. 


[Cir.  N«.  8867.    Seeond  Appellate  District/ DitIsIob  Two,— February 

26,  1919.] 

CONSOLIDATED  LUMBER  COllPANT  (a  Corporation), 
Respondent,  v.  BOSWORTH,  INC.  (a  Corporation), 
Appellant;  P.  C.  DOWELL,  Defendant 

[1]  Mechanic's  Lien— Timi  por  Fiuno  Claim— When  Begins  to 
Bun — Notice  op  Completion. — The  time  for  filing  a  claim  of 
mechanic'e  lien  begins  to  mn  not  from  the  date  of  completion,  but 
from  the  Idate  of  the  owner's  filing  of  notice  of  completion  of  the 
contract,  and  it  is  in  time  if  filed  within  thirty  days  thereafter. 

[2]  Id.— Finding  Suppicientlt  Depinite — "On  oe  Asout." — A  finding 
that  notiee  was  filed  "on  or  about"  a  stated  time,  if  indefii^ite,  is 
not  reyersible  error  nnder  sectiofik  4%  of  article  YI  of  the  conetitn- 
tion  where  there  was,  in  fact,  a  leeway  of  several  days  in  which' 
notice  might  have  been  filed,  and  the  evidence  show^ed  that  notice 
was  filed  in  time. 

[3]  Id. — Findings  —  Contract  pob  Lumber  —  Price  in  Accordance 
With  Claim  op  Lien. — fMdence  examined  and  found  to  sustain 
the  finding  of  the  court  that  the  contract  for  lumber  was  for  the 
reasonable  market  value  and  not  a  fixed  price.' 

[4]  Id. — Concrete  "Forms" — Material  Used  por — Right  to  Lien. — 
Where  the  nature  of  concrete  work  contracted  for  is  such  as  to  re- 
quire the  use  of  forms  to  hold  it  in  place  while  it  hardens  into  a  self- 
sustaining  permanent  structure,  and  the  materials  from  which  the 
forms  are  made  are  consumed  in  the  process,  such  materials  come 
within  the  definition  of  "materials  to  be  used  or  consumed"  in  the 
construction  of  a  building  as  contained  in  section  11S3  of  the  Code 
of  Civil  Procedure. 


Digitized  by  VjOOQIC 


Feb.  1919.]     Consolidated  Lbr.  Co.  v.  Bosw)bth,  Inc.    81 

[5]  Id. — ^Measure  of  Lubilftt  fob  1j£atebials  TJskd  in  Foems— Dxpbx- 
oiATiON  IN  Value  of  Lumber  Ck)NSUMBD. — The  percentage  of  the 
depreciation  in  value  of  lumber  congumed  by  using  it  for  the  making 
of  concrete  forma,  if  justified  by  evidence,  is  a  proper  mode  of 
determining  the  amount  for  which  a  lien  may  be  had  for  materials 
80  used. 

[6]  Id.— FOBEOLOSUBX— Fboof— <7iB0UMSTANTiAL  EVIDENCE. — In  aQ  ac- 
tion for  the  foreclosure  of  a  lien  for  materials  used  in  the  construc- 
tion of  buildings,  if  there  is  sufficient  evidence  as  to  the  circum-i 
stances  and  negotiations  of  the  contract  and  delivery  of  the 
materia]  to  give  rise  to  a  legal  inference  that  the  parties  arrived 
•t  an  understanding  that  the  material  was  sold  to  be  used  in  the 
sreetion  and  construction  of  the  buildings  in  question,  then  under 
sections  1^32,  1959,  and  1960  of  the  Code  of  CHvil  Procedure,  the 
eouii  can  so  find,  and  base  its  finding  thereon  without  a  word  of 
direct  testimony  as  to  such  agreement  or  understanding. 

[7]  Id.— Several  Oontbaots  foe  Buiu>inob  on  €Ume  Pik)feett-— Yabi- 
▲NCE. — ^Where  in  a  foreclosure  under  the  mechanic's  lien  law  of 
1911  the  liability  of  the  owner  is  not  limited  owing  to  the  failure 
to  file  a  bond,  and  the  evidence  shows  three  contracts  for  buildings 
or  parts  of  buildings  on  the  same  property  as  part  of  a  single  enter- 
prise, it  can  make  no  difference  to  the  owner  whether  the  liens 
chargeable  against  the  property  arise  under  one  or  other  of  the 
contracts,  and  an  allegation  in  the  oomplaint  of  one  contract  to 
not  at  fatal  variance  witli  'the  proof. 

[8]  Id.— Cabtaoe. — Claims  for  cartage  of  materials  are  properly  inr 
eluded  in  a  lien  claim  as  part  of  the  price  of  materials  furnished. 

[9]  Appeal— Failure  to  Find  on  Essential  Issue — Conobetb  Forms 
— Necessity  for  Betrial. — In  this  suit  for  the  foreclosure  of  a 
mechanic's  lien,  where  the  court  found  that  all  but  ten  per  cent  of 
the  value  of  the  lumber  used  in  concrete  forms  wa,s  consumed  in 
such  use,  but  did  not  determine  the  amount  or  value  of  the  material 
so  used,  and  neither  the  value  nor  the  quantity  is  shown  in  eyi" 
dence,  the  cause  must  be  remanded  for  trial  on  that  issue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,    L^e  E.  Hewitt,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  C.  Beach,  W.  N.  Goodwin  and  Hunsaker  &  Britt  for 
Appellant. 

Prank  D.  McClure  for  Respondent. 

40  0al.App.— 0 
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SLOANE,  J*. — ^This.is  an  appeal  of  the  defendant  Bos  worth, 
Inc.,  from  a  judgment  foreclosing  upon  said  defendant's  real 
property  a  mechanic's  lien  for  materials  alleged  to  have  been 
furnished  to  and  used  by  the  contractor  in  the  construction  of 
buildings  on  said  premises.  Appellant  asks  that  the  judg- 
ment be  reversed  on  the  following  grounds : 

1.  That  the  claim  of  lien  was  not  filed  in  time. 

2.  That  there  is  a  fatal  variance  between  the  lien  claim  and 
the  proof  as  to  the  terms  of  the  contract  of  sale. 

3.  That  the  lumber  used  for  forms  for  pouring  cement  for 
the  buildings  is  not  the  basis  of  a  valid  lien. 

4.  That  the  proof  fails  to  show  that  the  materials  furnished 
were  expressly  contracted  for  the  buildings  in  question. 

5.  That  the  finding  as  to  the  date  of  filing  claim  of  lien  is 
indefinite  and  insufficient. 

6.  That  the  complaint  alleges,  and  the  court  finds,  that  the 
buildings  in  question  were  erected  by  virtue  of  an  agreement, 
whereas  the  proof  shows  that  the  buildings  were  erected  under 
three  separate  agreements. 

7.  That  items  of  charges  sought  to  be  recovered  are  not 
covered  by  the  claim  of  lien. 

1.  We  will  consider  the  first  and  fifth  alleged  grounds  of 
error  together,  as  both  are  directed  to  the  time  of  filing  claim 
of  lien.  The  court  finds  that  notice  of  completion  of  these 
buildings  was  filed  **on  or  about"  the  twenty-seventh  day  of 
August,  1914,  and  that  thereafter,  and  "on  or  about"  the 
twenty-first  day  of  September,  1914,  the  claim  of  lien  was 
filed.  It  is  alleged  in  the  complaint,  and  not  denied  in  the 
answer,  that  the  claim  of  lien  was  recorded,  "on'\  September 
21, 1914.  The  proof  showed  that  the  notice  of  completion  was 
filed  "on"  the  twenty-seventh  day  of  August,  and  the  claim 
of  lien  "on"  the  twenty-first  day  of  September.  It  also 
appeared  in  evidence  that  the  buildings  were  actually  com- 
pleted and  accepted  on  the  twenty-first  day  of  August.  [IJ 
Appellant  argues  that  the  time  for  filing  claim  of  lien  began 
to  run  from  the  date  of  completion,  and  that  more  than  thirty 
days  elapsed  before  the  filing  of  the  lien  claim,  if  it  was  filed 
September  21st ;  and  that,  in  any  event,  the  finding  is  too  in- 
definite in  fixing  the  time  *'on  or  about*'  the  dates  mentioned. 
Whatever  merit  this  contention  might  have  if  under  the  facts 
the  last  day  for  filing  the  claim  had  been  on  the  20th  or  21st 
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of  September,  it  is  without  force  under  the  recent  decisions 
that  a  lien  claimant  for  materials  furnished  a  contractor  may 
make  his  filing  within  thirty  days  after  the  date  of  filing  notice 
by  the  owner  of  completion  of  the  contract.  {Htighes  Mfg. 
&  L,  Co.  V.  Hathaway,  174  CaL  44,  [161  Pac.  1159] ;  Pioneer 
Paper  Co.  v.  Hathaway,  39  Cal.  App.  405,  [179  Pac.  227].) 
[2]  In  this  case  the  claimant  had  several  days  remaining  af  ter^ 
September  2l8t,  in  which  he  might  file  his  claim  of  lien,  and 
with  this  margin  of  time  a  finding  that  the  notice  of  completion 
was  filed  ''on  or  about"  the  27th  of  August,  and  the  notice  of 
lien  *'on  or  about*'  the  21st  of  September,  is  probably  suffi- 
ciently definite  as  a  finding  that  the  lien  claim  was  made  within 
a  period  of  thirty  days;  particularly  as  there  is  no  question 
under  the  evidence  as  to  that  fact.  If  we  were  to  concede 
that,  as  to  this  question,  appellant's  position  were  well  taken, 
nevertheless,  sin<je  we  could  not  say  upon  this  record  that  it 
was  made  to  appear  that  justice  had  miscarried,  it  would  be  a 
proper  case  for  the  application  of  section  4V^  of  article  VI  of 
the  constitution. 

2.  There  is  more  room  for  dispute  on  appellant's  second 
proposition.  The  complaint  alleges,  and  it  is  set  forth  in  the 
claim  of  lien,  as  follows >*' That  all  of  said  materials  were  sold 
and  delivered  from  time  to  time  upon  open  account,  commen- 
cing on  the  twenty-eighth  day  of  April,  1914,  and  ending  on 
the  twenty-ninth  day  of  July,  1914 ;  that  there  was  no  express 
agreement  as  to  the  price  to  be  paid  for  said  materials,  nor 
was  there  any  time  expressly  agreed  upon  for  the  payment 
thereof;  but  that  said  materials,  at  the  time  of  the  sale  and 
delivery  thereof,  were  of  the  reasonable  market  value  of  four- 
teen hundred  fifty-eight  dollars  ($1458),  upon  whidi  said  sum 
has  been  paid  two  hundred  fifty  dollars  ($250),  and  no  more." 
[3]  It  is  appellant's  contention  that  the  proof  shows  a  spe- 
cific agreement  between  Dowell,  the  contractor,  and  respond- 
ent as  to  the  price  for  which  this  lumber  was  sold  and  deliv- 
ered— ^namely,  a  fixed  and  agreed  rate  per  thousand  feet.  If 
the  record  shows,  as  contended,  that  a  specific  sum  of  money, 
distinguishable  from  and  independent  of  the  market  price,  was 
agreed  upon  between  the  parties  as  the  consideration  of  this 
sale,  there  can  be  no  question,  under  the  repeated  rulings  of 
the  supreme  court,  that  such  fact  would  establish  a  fatal  vari- 
ance between  the  lien  claim  and  the  proof.  (Reed  v.  Norton, 
90  CaL  590,  [26  Pac.  767,  27  Pac.  426] ;  Wagner  v.  Hansen, 
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103  Cal.  104,  [37  Pac.  195] ;  WiUon  v.  Nugent,  125  Cal.  280, 
[57  Pac.  1008] ;  Robinett  v.  Brown,  167  Cal.  735,  [141  Pac. 
368] ;  BmU  dt  Co.  v.  Broum,  131  Cal.  158,  [63  Pac.  167].) 

In  the  case  last  cited  the  contract  was  the  same  as  here 
claimed  by  appellant.  The  court  there  says:  "The  court 
found  that  the  claim  of  lien  set  forth  a  contract  to  deliver  the 
material  at  the  reasonable  market  rate,  but  that  the  contract 
was  an  express  one,  to  wit,  $26.50  per  thousand  for  lumber, 
and  $2.50  per  thousand  for  shingles.  This  was  a  fatal  vari- 
ance, and  prevents  a  recovery  by  plaintiff."  The  substance 
of  the  evidence  given  on  this  point  in  the  case  at  bar  is  as  fol- 
lows: '*They  were  to  furnish  lumber  for,  certain  prices  per 
thousand,  and  they  furnished  that  lumber.  I  would  say  that 
the  price  that  was  paid  for  the  lumber  was  the  market  price 
at  that  time.  There  was  an  agreement  to  a  certain  amount. 
It  was  practically  the  market  price  at  that  time.  It  was  a  cer- 
tain amount  per  thousand ;  it  was  not  a  lump  sum.  There  was 
an  amount  fixed  and  agreed  upon  for  each  class  of  lumber  per 
thousand  feet,  on  the  first  order.  We  had  our  understanding 
as  to  the  price  per  thousand  feet  when  we  first  went  there. 
Q.  And  they  agreed  that  they  would  furnish  you  certain  lum- 
ber at  so  much  a  thousand  feet  ?  A.-  For  that  list  of  lumber 
that  I  submitted  to  them  for  pricea  After  that  I  simply 
sent  in  orders  for  additional  lumber,  and  they  furnished  it. 
Q.  And  at  the  same  prices  which  you  had  previously  agreed 
upon?  A.  I  couldn't  say  they  charged  the  same  prices  in 
each  case.  I  think  they  did.  I  do  not  remember  tiiat  ihey 
deviated  from  the  prices  they  had  agreed  upon.  My  under- 
standing at  the  start  was  that  the  plaintiff  would  sell  the  lum- 
ber at  so  much  per  thousand  feet  for  certain  classes  of  lum- 
ber; and  afterwards  I  sent  in  orders  for  more  lumber,  and  it 
was  furnished,  and  they  charged  on  their  bills  the  same  prices 
originally  agreed  upon.  The  prices  would  run  from  $14  to 
$20,  or  some  intermediate  sum  fixed  on  the  first  order  which  I 
submitted  to  them  for  a  price.  Q.  I  understand  you  to  say 
that  there  was  an  agreement  as  to  the  price  of  the  lumber. 
Did  you  have  a  contract?  A.  I  had  no  contract;  the  agree-' 
ment  was  the  market  price.  It  was  listed  off  to  me  at  the 
market  price.  I  went  to  the  representative  of  the  Lumber 
Company,  and  I  asked  him  for  the  prices  on  this  material.  He 
said  it  would  be  the  market  prices,  and  he  gave  me  a  list  of  the 
inarket  prices." 
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The  evidence  further  shows  that  on  the  occasion  of  entering 
into  the  agreement  for  this  lumber  only  a  small  quantity  of 
the  lumber  ultimately  required  was  ordered.  The  deliveries 
covered  a  period  of  three  or  four  months,  and  are  evidenced  by 
orders  consisting  of  thirty-seven  separate  sheets.  The  aggre- 
gate amount  of  lumber  purchased  under  these  orders  was 
78,898  feet,  and  the  price  as  charged  to  the  contractor  was  a 
total  of  $1,458.  The  evidence,  we  think,  fairly  shows  that  the 
prices  charged  by  the  Lumber  Company  were  the  fair  market 
price,  as  well  as  the  amount  that  would  be  arrived  at  from  the 
prices  per  thousand  feet  as  shown  by  the  price  list  referred 
to  by  the  parties  when  the  first  order  was  made.  The  con- 
struction of  the  agreement  then  entered  into  depends  upon 
whether  the  price  list  referred  to  was  used  and  accepted  by 
the  parties  as  determining  the  price  of  all  the  lumber  to  be 
ordered  on  this  contract,  or  merely  as  fixing  the  market  price 
on  the  order  for  that  date,  to  be  subject  to  any  fluctuation  in 
the  market  that  might  occur  during  the  period  covered  by  the 
subsequent  orders. 

There  can  be  no  question  under  the  evidence  that  the  con- 
tractor was  offered  what  lumber  he  wanted  at  the  market 
price,  and  was  then  shbwn  a  list  purporting  to  contain  the 
market  price  at  that  date.  Had  he  ordered  all  his  lumber  at 
that  time,  it  could  conclusively  be  said  that  the  list  bound  the 
parties  to  a  fixed  and  definite  price  per  thousand  for  the  vari- 
ous sorts  of  lumber.  But  the  contractor  did  not  order  his  full 
bill  of  lumber;  he  only  ordered  a  thousand  or  two  feet.  Noth- 
ing appears  in  the  record  to  show  that  he  was  in  any  way  obli- 
gated to  buy  another  foot  of  material  from  this  company. 
Was  the  company,  then,  under  any  agreement  to  continue  this 
list  price  in  the  event  there  should  be  an  advance  in  the 
market  price  of  lumber,  or  could  it  say :  '*We  will  still  furnish 
you  lumber  at  the  market  price,  but  here  is  a  new  list  show- 
ing the  advanced  price  in  the  market?"  If  it  had  such  right, 
then  the  rates  per  thousand  were  not  fixed,  and  the  mere  fact 
that  there  was  no  change  in  the  market  during  the  period  cov- 
ered by  the  purchases  would  not  alter  the  relations  of  the  par- 
ties, or  make  the  contract  one  for  a  fixed  and  unalterable  price. 
Under  an  interpretation  of  the  evidence  as  last  indicated  the 
facts  would  distinguish  this  case  from  the  supreme  court  cita- 
tions above  given. 
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There  has  been  a  growing  tendency  in  the  decisions  to  as 
much  liberality  in  the  construction  of  the  more  technical  re- 
quirements of  the  mechanic's  lien  law  as  is  consistent  with 
just  regard  for  the  rights  of  property  owners.  {Corbett  v. 
Chambers,  109  Cal.  178,  [41  Pac.  873] ;  McGinty  v.  Morgan, 
122  Cal.  103,  [54  Pac.  392].)  And  it  has  been  repeatedly  held 
that  where  the  price  named  and  the  reasonable  market  price 
are  the  same,  a  variance  between  the  lien  claim  and  the  proof 
in  this  particular  is  not  fatal.  (Acme  Lvmber  Co.  v.  Wess- 
ling,  19  Cal.  App.  406,  [126  Pac.  167]  ;Lucas  v.  Gobbi,  10  Cal. 
App.  648,  [103  Pac.  167] ;  Star  Mill  &  Lumber  Co.  v.  Porter, 
4  Cal.  App.  470,  [88  Pac.  497] ;  Blanck  v.  Commonwealth 
Amusement  Corp.,  19  Cal.  App.  720,  [1?7  Pac.  805].)  The 
following  language  from  the  opinion  in  Calif omiorPortland 
Cemsni  Co.  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  692,  709, 
[118  Pac.  103,  110],  is  very  applicable  to  the  suggested  con- 
struction of  the  evidence  as  to  the  terms  in  this  case:  "The 
appellant  contends  that  the  evidence  does  not  sustain  the  find- 
ings of  the  court.  Considered  as  a  whole,  the  evidence  re- 
ceived in  support  of  this  claim  in  our  opinion  does  sustain  the 
finding  of  the  court.  One  of  the  witnesses  testified  that  the 
price  of  $9  per  ton  was  quoted  at  the  time  some  of  the  plaster- 
ing material  was  ordered,  and  that  this  price  was  accepted; 
but  it  also  reasonably  appears  from  the  evidence  that  it  was 
contemplated  by  the  parties  that  this  material  should  be 
ordered  from  time  to  time  as  needed,  and  that  the  price  to  be 
paid  therefor  was  not  necessarily  a  uniform  price  of  $9  per 
ton,  but  such  price  as  might  be  indicated  by  the  state  of  the 
market  at  the  particular  time  the  merchandise  was  ordered." 

Here,  as  in  the  case  cited,  the  trial  court  found  in  accord- 
ance with  the  declarations  of  the  claim  of  lien,  and  we  think 
the  finding  was  warranted  by  the  evidence. 

[4]  3.  The  next  point  presented  is  as  to  the  application 
of  the  lien  law  to  lumber  furnished  to  the  contractor  by  re- 
spondent and  used  in  making  forms  for  concrete  work  in  the 
buildings. 

This  matter  was  argued  on  the  apparent  assumption  that  no 
case  in  point  has  been  decided  in  the  appellate  courts  of  Cali- 
fornia. This  was  true  at  the  time  of  filing  the  briefs,  but  the 
question  has  since  been  definitely  passed  upon  in  a  well- 
considered  opinion  by  Mr.  Presiding  Justice  Chipman  of  the 
third  appellate  district,  in  the  case  of  Olson-Mahoney  L,  Co.  v. 
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Dunne  Inv,  Co.,  30  Cal.  App.  332,  344,  [159  Pac.  178].  A 
rehearing  was  asked  in  the  supreme  court  and  denied  on  June 
30, 1916.  This  decision,  therefore,  so  far  as  applicable  under 
the  facts,  will  be  taken  as  controlling  the  issue  here.  It  was 
there  held  that  in  a  concrete  building,  the  construction  of 
which  required  the  use  of  lumber  forms  for  sustaining  the  con- 
crete in  place  until  it  hardened,  and  where  the  contract  showed 
the  indispensability  and  intimate  connection  of  the  forms  with 
the  erection  of  the  building,  and  the  lumber  so  used  was  of  no 
value  thereafter  and  was  not  used  for  another  job,  but  some 
of  it  given  away  and  some  advertised  for  sale  as  firewood — 
the  material  so  furnished  and  used  was,  within  the  contempla- 
tion of  section  1183  of  the  Code  of  Civil  Procedure,  used  in 
the  construction  of  the  building,  and  subject  to  claim  of  lien. 
In  the  present  case  it  appears  that  the  contracts  called  for  con- 
crete structural  work  in  the  buildings  to  be  erected;  and, 
although  the  specifications  are  not  given,  and  it  is  not  shown 
what  was  required  in  the  way  of  forms  for  the  cement,  in  any 
event,  the  evidence  discloses  that  the  forms  were  required ;  and 
the  use  of  concrete  for  building  purposes  and  the  methods  em- 
ployed in  such  use  are  now  so  generally  and  systematically  fol- 
lowed as  to  be  a  matter  of  common  knowledge.  It  is  apparent 
that  under  the  prevailing  methods  of  constructing  reinforced 
concrete  buildings,  material  for  the  forms  is  almost  as  much 
a  necessity  as  the  cement  itself.  Under  these  conditions  we 
are  in  entire  accord  with  the  conclusion  reached  by  Justice 
Chipman  in  the  opinion  cited.  It  is  true  that  this  opinion 
expressly  disclaims  the  statement  of  any  rule  of  general  appli- 
cation, but  the  general  rule  that  may  logically  be  deduced 
from  the  conclusions  reached  is,  that  where  the  nature  of  the 
concrete  work  contracted  for  is  such  as  to  require  the  use  of 
forms  to  hold  it  in  place  while  it  hardens  into  a  self-sustaining 
and  permanent  structure,  and  the  materials  from  which  the 
forms  are  made  are  consumed  in  the  process,  such  material 
comes  within  the  definition  of  "materials  to  be  used  or  con- 
sumed" in  the  construction  of  a  building,  as  contained  in  sec- 
tion 1183  of  the  Code  of  Civil  Procedure. 

The  language  of  this  section  of  our  code  provision,  so  far  as 
pertinent  to  the  point  at  issue  here,  is:  ** Materialmen  .  .  . 
furnishing  materials  to  be  used  or  consumed  in  .  .  .  the  con- 
struction ...  of  any  building  .  .  .  shall  have  a  lien  upon  the 
property  upon  which  they  have  .  .  .  furnished  materials  .  .  . 
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for  the  value  of  such  .  .  .  material  furnished."  The  words 
'*or  consumed'*  were  inserted  by  the  amendment  of  1911,  and 
what,  if  any,  added  significance  they  have  given  to  the  mechan- 
ic's  lien  law,  so  far  as  we  are  aware,  has  not  been  judicially 
determined.  It  is  argued  by  appellant  in  this  case  that  the 
word  "consumed''  is  merely  used  as  a  sjoionym  of  the  word 
"used,"  which  precedes  it.  It  hardly  seems  reasonable  or  in 
accordance  with  the  rule  which  would  give  meaning  to  every 
part  of  a  statute,  to  hold  that  the  legislature  had  gone  to  the 
trouble  of  making  this  addition  to  the  language  of  the  code 
flierely  to  repeat  in  another  form  the  meaning  already  ex- 
pressed in  the  word  "used";  and,  in  the  light  of  the  limita- 
tion which  had  previously  been  suggested  by  the  courts  upon 
the  expression  "used  in,"  as  applying  only  to  material  which 
had  actually  entered  into  and  become  a  part  of  the  finished 
structure,  it  may  be  reasonably  concluded  that  it  was  the  legis- 
lative purpose  to  apply  the  term  "consumed"  to  such  a  use 
of  material  in  the  construction  of  a  building  as  would  result 
in  its  destruction.  We  had,  previous  to  this  amendment,  the 
ruling,  inconsistent  with  the  prevailing  doctrine,  that  powder 
furnished  for  blasting  a  foundation  for  a  structure  was  sub- 
ject to  the  materialman's  lien  for  material  "used  in"  the 
structure.  {Giant  Powder  Co,  v.  San  Diego  Flume  Co.,  78 
Cal.  193,  [20  Pac.  419].)  By  no  stretch  of  the  meaning  of 
words  could  it  be  said  that  the  powder  was  used  "in  the  struc- 
ture"; that  is  to  say,  in  the  language  of  the  court  in  Stimson 
Co.  V.  Los  Angeles  Traction  Co.,  141  Cal.  30,  [74  Pac.  357], 
"as  the  materials  of  which  it  is  constructed."  But  it  may  be 
said  that  the  powder  so  used  is  consumed,  in  a  very  real  and 
intimate  sense,  in  the  construction  of  the  building.  This 
application  of  the  term  may  be  made  most  appropriately  to 
the  material  used  in  the  forms  for  concrete.  They  do  not  be- 
come a  part  of  the  finished  structure,  but  they  are  consumed 
as  a  part  of  the  actual  construction,  or,  even  it  may  be  said, 
as  part  of  the  structure.  When  the  concrete  walls  are  first 
poured  they  have  of  themselves  no  more  stability  than  walls 
of  sand.  The  forms  hold  them  in  shape  until  the  concrete 
hardens,  and  perform  a  part,  temporarily  at  least,  essential 
not  only  to  the  erection  but  to  the  support  of  the  building; 
and  if  their  substance  or  their  value  is  consumed  in  this  pur- 
pose, may  it  not  be  said  that  these  materials  have  been  con- 
sumed in  and  as  part  of  the  building! 
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As  has  been  pointed  out,  none  of  the  decifions  relied  upon 
to  exclude  the  lienability  of  materials  thus  used  has  dealt  with 
the  quality  of  use  covered  by  the  words  ** consumed  in,"  of 
the  amended  statute ;  and  it  may  even  be  questioned  if  thire 
is  justification  in  any  of  the  decisions  for  the  limitation  of 
the  words,  "used  in''  to  materials  that  have  actually  entered 
into  and  become  a  physical  part  of  the  structure.  The  code 
does  not  say  that  the  materials  must  have  been  used  in  the 
building,  or  in  the  structure  of  J;he  building,  but  that  they 
must  have  been  used  in  the  construction  of  the  building — ^in 
the  actual  process  of  erecting  the  building;  and,  so  far  as  the 
decisions  have  been  called  to  our  attention,  while  they  have 
used  the  broad  language  that  the  use  must  be  such  as  to  enter 
into  and  become  a  part  of  the  finished  building,  they  have,  in 
restricting  the  application  of  the  lien  law,  practically  dealt 
with  materials  which  were  only  used  as  an  aid  to,  or  prepara- 
tion for,  the  work  of  actual  construction,  and  not  as  a  part 
of  the  actual  construction  of  the  building  itself. 

In  the  case  of  Stimson  Mill  Co.  v.  Los  Angeles  Traction  Co,, 
supra — so  much  relied  on  by  appellant  here,  and  in  which  the 
rule  contended  for  by  appellant  is  most  strongly  stated — ^the 
material  in  question  was  lumber  used  by  the  contractor  for  a 
railway  bridge,  in  building  a  temporary  timber  trestle  to  sup- 
port the  stringers,  ties,  and  rails  of  the  railway,  because  of 
delay  in  the  delivery  of  the  steel  and  other  material  of  which 
the  finished  supports  were  to  be  made.  This  work  was  obvi- 
ously no  part  of  the  construction  contemplated  by  the  con- 
tract, but  a  temporary  makeshift  to  avoid  delay  in  other  parts 
of  the  work.  The  commissioner's  opinion  in  that  case,  hold- 
ing these  materials  not  covered  by  the  lien  law  of  our  codes, 
after  stating  the  rule  that  the  materials  to  be  within  the  code 
provision  must  be  furnished  **to  be  used,  and  must  actually 
be  used,"  in  the  construction  of  the  building,  makes  use  of  the 
following  language:  '*And  this,  we  understand,  means  that 
the  materials  must  be  used,  not  merely  in  the  process  of  con- 
struction, but  in  the  structure-— that  is  to  say,  they  must  be 
used  as  the  materials  of  which  it  is  constructed."  (Citing 
Hamilton  v.  Delhi  Min,  Co.,  118  Cal.  153,  [50  Pac.  378] ;  Sil- 
vester V.  Coe  Quartz  Mine  Co.,  80  Cal.  513,  [22  Pac.  217] ; 
Gordon  Hardware  Co.  v.  San  Francisco  etc.  R.  B.  Co.,  86  Cal. 
620,  [25  Pac.  125].)  We  have  examined  the  foregoing  cita- 
tions and  fail  to  find  a  suggestion  in  either  the  facts  of  the 


Digitized  by  VjOOQIC 


90  ,  Consolidated  Lbb.  Co.  v.  Bosworth,  Inc.    [40  Cal.  App. 

cases  stated  or  in  the  language  of  the  decisions  to  give  sup- 
port to  any  rule  or  construction  which  would  exclude  from  the 
application  of  the  lien  law  materials  furnished  and  used  in  a 
way  to  exhaust  their  substance  or  value,  in  the  actual  protess 
of  construction,  whether  or  not  they  become  a  part  of  the 
finished  structure. 

Appellant  relies  upon,  and  quotes  at  length  from,  California^ 
Portland  Cement  Co,  v.  Wentworth  Hotel  Co.,  supra,  and  espe- 
cially emphasizes  the  foUo^ng  quotation  from  the  opinion: 
**The  counter-line  of  decisions  holding  that  such  liens  are 
given  only  where  the  materials  have  actually  entered  into  and 
become  a  part  of  the  structure  are  reasoned  out  on  a  line  of 
argument  having  as  a  basis  the  theory  that  liens  of  the  variety 
mentioned  are  provided  to  be  given  upon  the  assumption  that 
the  property  to  which  they  are  made  to  attach  has  been  im- 
proved and  its  value  enhanced  by  the  labor  bestowed  or  mate- 
rials furnished ;  hence,  that  where  such  labor  or  materials  do 
not  actually  enter  into  the  structure,  no  lien  results.  To  the 
latter  effect  are  all  of  the  California  cases."  (Citing  Stvnson 
Mill  Co.  v.  Los  Angeles  Traction  Cp.,  supra,  and  all  the  cases 
on  this  point  therein  referred  to,  together  with  a  number  of 
additional  California  decisions.)  The  matter  before  the  court 
in  the  Wentworth  Hotel  case  was  a  claim  of  lien  for  materials 
furnished  for,  but,  owing  to  a  change  in  the  plans  of  the  build- 
ing, never  used  in  the  building  or  in  connection  with  it;  and 
the  appellate  court  in  its  decision  had  no  reference  to  mate- 
rials actually  used  and  consumed  in  the  process  of  construc- 
tion of  a  building,  though  not  entering  into  the  finished  struc- 
ture. The  argument  of  the  court  and  the  authorities  cited  fit 
the  facts  and  the  issues  before  it,  but  neither  the  one  nor  the 
other  has  the  remotest  application  to  a  state  of  facts  where  the 
materialman  has  contracted  and  furnished  materials  whose 
substance  and  value  have  gone  into  the  actual  process  of  build- 
ing, and  have  materially  enhanced  the  value  of  the  completed 
structure,  though  not  remaining  as  part  of  it.  This  distinc- 
tion is  recognized  in  the  case  .of  Pacific  Sash  &  Door  Co,  v. 
Bunvaier,  162  Cal.  664,  [41  L.  R.  A.  (N.  S.)  296,  124  Pac. 
230],  holding  that  lard  oil  applied  to  threads  of  joints, 'and 
soapstone  on  the  inside  of  pipes,  were  covered  by  the  material- 
man's lien.  In  this  opinion  this  significant  language  is  used: 
**  Soapstone  was  used  on  the  inside  of  pipes  as  lubricant  to 
facilitate  the  pulling  of  wires  through  the  pipe.    This  being  a 
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part  of  the  work  of  construction,  we  think  it  may  also  be  con- 
sidered as  part  of  the  material  used  in  construction  for  which 
a  lien  may  be  claimed." 

,  There  are  many  decisions  from  other  states  on  this  precise 
question  of  application  of  the  lien  laws  to  materials  for  forms 
in  the  erection  of  concrete  buildings,  and  they  are  somewhat 
in  conflict.  Many  of  these  have  been  considered  in  the  opinion 
of  the  court  of  appeal  in  Olson-Mahoney  Co,  v.  Durnie  Inv. 
Co.,  supra,  and  no  useful  purpose  would  be  served  by  attempt- 
ing to  review  them  here.  It  is  our  opinion,  however,  that  the 
weight  of  authority  and  better  reasoning  sustains  the  doctrine 
of  lienability  of  such  materials  where  used  and  consumed  in 
.the  actual  work  of  construction.  The  conclusion  goes  only  to 
materials  used  and  consumed  in  the  forms  as  part  of  the  pro- 
cess of  actual  construction.  There  obviously  can  be  no  claim 
of  lien  for  material  retaining  its  identity  as  lumber,  which, 
after  its  use  in  the  forms  in  the  building  for  which  it  was  fur- 
nished, is  taken  down  by  the  contractor  and  removed  for  use  . 
dsewhere.  Material  so  removed,  to  the  extent,  at  least,  that  it 
retains  its  value  and  identity,  cannot  be  said  to  have  been 
used  or  consumed  in  the  construction,  in  the  sense  contem- 
plated by  the  code. 

[8]  But  what  logical  reason  can  be  assigned  for  denying 
the  claim  of  lien  to  that  proportion  of  the  material  so  fur- 
nished, which,  either  as  to  its  substance  or  its  value,  has  actu- 
ally entered  into  and  been  consumed  in  the  work  of  construc- 
tion t  There  can  be  no  injustice  to  the  owner  of  property 
which  is  properly  chargeable  with  the  full  value  of  lumber 
totally  consumed  in  such  a  use,  in  making  his  property  liable 
for  half  the  material,  if  one-half  is  consumed,  or  one-half  the 
value,  if  its  value  is  depreciated  one-half  by  the  use.  Neither 
does  there  appear  to  be  any  practical  difficulty  in  arriving  at 
a  just  estimate  of  ^values  on  this  basis.  In  this  case  some  of 
the  lumber  for  forms  was  used  over  and  over  again  in  different 
stages  of  the  construction,  so  as  to  practically  destroy  its  com- 
mercial value  for  any  purpose.  Some  of  it  was  sawed  up  into 
short  and  irregular  lengths,  so  as  to  destroy  its  further  use 
and  identity  as  lumber.  Some  of  it  was  but  slightly  depre- 
ciated in  value,  or  changed  in  form,  and  when  removed  had  a 
oommercial  value  of  perhaps  one-half  its  original  price.  The 
court  found,  on  all  the  evidence,  that,  in  the  aggregate,  ninety 
I>er  cent  in  value  of  all  the  lumber  used  in  forms  was  con- 
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sumed  in  that  use.  If  this  finding  was  justified  by  the  evi- 
dence, it  accurately  fixes  the  measure  of  value  of  the  material 
which,  through!  the  use  of  these  forms,  went  into  defendant's 
building. 

This  method  of  fixing  the  liability  for  the  use  of  material  in 
concrete  forms  has  been  adopted  by  the  courts  of  a  number 
of  other  Btates,  and  we  see  no  reason  why  it  is  not  logical  and 
fair.  In  Darlington  L.  Co.  v.  W^tlake  Co.,  161  Mo.  App.  723, 
[141  S.  W.  931],  the  court  says:  ** Where  certain  material  is 
provided  for  in  the  contract  in  the  erection  of  a  structure,  and 
is  furnished  and  used  accordingly^  and  is  either  in  whole  or 
in  part  consumed  in  its  use,  the  materialman  is  entitled  to  a 
lien  for  the  material  thus  consumed  in  the  erection  of  the 
structure  to  the  extent  of  the  consumption  of  its  reasonable 
value,  regardless  of  the  fact  whether  or  ncft  such  material 
formed  a  permanent  part  of  the  structure  when  completed. 
Consumption  of  value  means  a  depreciation  in  the  market 
value  of  the  material  by  the  use  provided  for  by  the  contract.'' 
Relating  to  a  claim  of  lien  for  material  used  in  forms  for  a 
concrete  building,  where  the  value  of  a  portion  of  the  material 
was  only  partly  destroyed,  the  supreme  court  of  IVisconsin,  in 
MoHtz  V.  Lewis  Const.  Co.,  158  Wis.  49,  [51  L.  E.  A.  (N.  S.) 
1040, 146  N.  W.  1120],  says:  "Nor  do  we  see  any  valid  re&son 
for  denjdng  a  lien  for  the  amount  of  depreciation  of  the  re- 
maining twenty-five  per  cent  of  the  lumber  used  for  shoring. 
This  lumber  was  likewise  uSed  in  the  construction  of  the  build- 
ing, but  in  such  use  was  not  wholly  consumed,  but  was  con- 
sumed or  destroyed  to  the  extent  found  by  the  court  below, 
and  for  which  amount  of  destruction  or  consumption  a  lien 
was  awarded."  (To  the  same  effect.  Barker  <&  Stewart  Lurn^ 
ber  Co.  v.  Marathon  Paper  Mills  Co.,  146  Wis.  12,  [36  L.  E.  A. 
(N.  S.)  875, 130  N.  W.  866] ;  Chicago  Lumber  Co.  v.  Douglas, 
89  Kan.  308,  [44  L.  E.  A.  (N.  S.)  848, 131  Pac.  563].) 

[6]  4.  The  next  point  urged  is  that  there  is  no  evidence 
in  this  case  to  support  the  allegation  of  the  complaint  and  find- 
ing of  the  court  **that  all  of  the  material  was  sold  to  be  used 
in  the  erection  and  construction  of  said  buildings.'*  It  must 
be  confessed  that  there  is  little  or  no  direct  evidence  in  the 
record  of  an  express  agreement  to  this  effect.  Appellant  says 
that  **  proof  of  such  an  agreement  or  understanding  between 
Do  well  [the  contractor]  and  respondent  is  absolutely  essen- 
tial to  the  maintenance  of  respondent's  judgment,"  and  that 
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**we  cannot  infer  that  there  was  such  an  agreement.**  Proof 
that  there  was  such  an  agreement  or  understanding  is  essen- 
tial, but  we  do  not  agree  with  counsel  for  appellant  that  such 
agreement  cannot  be  established  by  inference.  If  there  is 
sufficient  evidence  as  to  the  circumstances  and  negotiations 
of  the  contract  and  delivery  of  this  material  to  give  rise  to  a 
legal  inference  that  the  parties  arrived  at  such  an  understand-  ^ 
ing,  the  court  can  base  its  finding  thereon,  without  a  word  of 
direct  testimony  as  to  such  agreement  or  understanding. 
(Code  Civ.  Proc.,  sees.  1832, 1959, 1960;  Savings  &  L&an  Soc. 
y.  Bvmett,  106  Cal.  514,  [39  Pac.  922].)  The  force  of  all 
indirect  evidence  rests  on  inference.  There  is  some  evidence 
in  the  record  here  tending  to  support,  by  logical  inference,  the 
finding  of  the  court  that  it  was  definitely  understood  between 
the  parties  that  this  lumber  was  furnished  to  be  used  on  these 
particular  buildings;  and  in  view  of  the  entire  absence  of  any 
testimony,  circumstance,  or  condition  to  the  contrary,  we  are 
not  prepared  to  say  the  trial  court  was  not  justified  in  its  find- 
ing. The  material  as  ordered  was  to  be  delivered,  and  was  de- 
livered, at  the  place  where  these  buildings  were  being  con- 
structed, and  which  was  not  the  place  of  business  of  the  con- 
tractor, Dowell,  except  for  this  particular  contract  This 
destination  of  delivery  was  entered  on  the  bills  of  respondent 
for  all  the  numerous  orders  of  lumber.  It  appears  from  the 
testimony  of  the  contractor  that  he  ordered  the  material  for 
these  buildings.  Fred  Westf all,  the  estimator  for  respondent, 
was  asked  by  counsel  if  he  estimated  the  lumber  "that  was  sold 
to  Mr.  Dowell  for  the  Bosworth  buildings,"  and  if  he  knew 
the  market  value  of  the  lumber  that  was  sold  at  that  time,  and 
he  gave  the  prices  as  shown  by  the  lists  of  the  entire  order. 
These  facts,  taken  in  connection  with  the  generally  known  and 
established  custom  of  dealers  to  charge  materials  so  furnished 
to  the  particular  job  on  which  they  are  used,  furnishes  some 
evidence,  though  slight,  as  to  an  agreement  and  understand- 
ing of  the  parties.  There  can  be  little  excuse  for  a  lien  claim- 
ant allowing  his  contract,  in  this  material  particular,  to  rest 
upon  such  slight  showing;  but  where  the  moral  probabilities 
as  to  the  transaction  are  so  strongly  with  the  respondent,  we 
will  not  disturb  the  finding  in  his  favor. 

[7]  5.  Appellant's  sixth  assignment  of  error  arises  upon 
the  variance  between  the  allegations  of  the  complaint  and  the 
proof  oflfered  as  to  the  contracts  under  which  the  buildings 
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were  constructed.  The  complaint  alleges  a  single  contract; 
the  evidence  discloses  three  contracts  for  different  parts  of  the 
work.  No  issue  was  made  as  to  this  point  by  the  answer,  but 
under  a  stipulation  at  the  trial  the  matter  becomes  an  issue 
here.  It  is  contended  by  appellant  that  where  the  liability 
against  defendants'  property  is  shown  to  have  accrued  under 
three  separate  contracts,  each  covering  a  distinct  part  of  the 
work,  the  items  of  the  lien  claim  cannot  all  be  lumped  together 
and  made  chargeable  on  the  entire  job,  irrespective  of  the  con- 
tract under  which  they  may  have  arisen.  This  possibly  might 
be  true  under  the  mechanic's  lien  law  prior  to  1911,  where  the 
contracts  had  been  made  according  to  law  and  filed  with  the 
county  recorder,  or,  under  the  amended  law  of  1911,  where 
the  liability  of  the  owner  had  been  limited  by  the  execution  of 
a  bond  as  provided  by  section  1183.  This  case  arises  under 
the  amended  mechanic's  lien  law  of  1911,  and  it  does  not 
appear  that  any  bond  was  executed,  and  there  is  therefore  no 
limitation  on  the  liability  of  the  owner  for  lien  claims.  It  can 
make  no  difference  to  him  whether  the  liens  chargeable  against 
this  property  arise  under  the  one  or  the  other  of  the  contracts. 
It  appears  from  the  evidence  that  the  three  contracts  were  for 
buildings,  or  parts  of  buildings,  all  erected  on  the  same  prop- 
erty, and  as  part  of  a  single  plant  or  enterprise.  Under  these 
conditions  we  see  no  reason  why  the  construction  of  the  court 
reached  in  Booth  v.  Pendola,  88  Cal.  36,  [23  Pac.  200,  25  Pac. 
1101],  does  not  apply  here. 

A  similar  and  more  pointed  ruling  on  the  same  matter  is 
made  in  the  case  of  Acme  Lumber  Co,  v.  Wessling,  supra, 
where  the  lien  claims  arose  under  several  separate  oral  con- 
tracts, and  the  court  held  that  *'it  was  not  necessary  to  the 
validity  of  the  claim  of  lien  that  it  should  be  set  forth  that 
the  demand  was  based  upon  more  than  one  contract,  and  then 
segregate  and  sepai:ately  state  the  amount  of  each,  even  though 
the  evidence  adduced  in  support  of  the  lien  shows  that  the 
work  and  labor  for  which  the  lien  is  claimed  was  performed 
upon  separate  and  distinct  structures,  under  separate  and  dis- 
tinct contracts."  (Citing  Kritzer  v.  Tracy  Eng.  Co,,  16  Cal. 
App.  287,  [116  Pac  700] ;  Borsot  on  Mechanics'  Liens,  sec. 
408.) 

[8]  7.  The  items  charged  up  with  this  material  for  cart- 
age seem  to  have  been  incorporated  as  part  of  the  price  of  the 
total  bill  rendered  for  '* material  furnished,"  and  were  prop- 
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erly  so  included  as  part  of  the  claim  of  lien  for  value  of  the 
materials.  {West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  275, 
[22  Pac.  231] ;  Woods,  Curtis  <&  Co.  v.  Eldorado  L.  Co,,  153 
Cal.  232,  [126  Am.  St.  Rep.  80, 15  Ann.  Cas.  382,  16  L.  R.  A. 
(N.S.)  585,  94  Pac.  877].) 

[9]  We  are  of  the  opinion  that  the  plaintiff  is  entitled  to 
enforce  his  lien  for  the  material  furnished  and  used  in  forms 
to  the  extent  of  the  value  consumed  in  such  use ;  but  are  at  a 
loss  to  understand  how  the  trial  court  arrived  at  the  valua- 
tion fixed  by  the  findings.  The  evidence  covering  this  ques- 
tion is  confusing  to  the  degree  of  being  unintelligible,  but, 
even  then,  assuming  the  correctness  of  the  court's  finding  that 
all  but  ten  per  cent  of  the  value  of  the  lumber  used  in  forms 
was  consumed  in  that  use,  there  is  nothing  in  the  findings  de- 
termining the  amount  or  value  of  the  material  which  was  used 
for  forms.  The  total  amount  and  value  of  all  lumber  fur- 
nished is  found,  but  it  appears  'from  the  evidence  that  some 
thousands  of  feet  of  flooring  went  into  the  buildings  which 
was  not  used  for  forms.  The  value  of  this  does  not  appear  in 
.evidence,  and  neither  the  value  nor  quantity  appears  in  the 
findings,  which  leaves  an  indeterminate  quantity,  as  well  as 
value,  of  the  lumber  that  was  used  and  consumed  in  the  forms. 
Again,  after  finding  that  ten  per  cent  of  the  value  of  the  lum- 
ber used  for  forms  was  not  consumed  in  such  use,  the  findings 
fix  the  value  of  the  salvage  at  only  $75,  and  the  judgment  is 
based  on  that  deduction ;  whereas,  on  any  basis  of  fact  justi- 
fied by  the  evidence,  ten  per  cent  of  the  value  of  material  used 
in  forms  must  have  amounted  to  nearly  twice  that  sum. 

As  we  see  no  way  of  modifying  the  judgment,  under  the 
condition  of  the  record,  the  ease  will  be  remanded  for  a  new 
trial  as  to  the  one  issue  relative  to  the  value  of  the  material 
furnished  and  consumed  in  the  coiurtruction  of  these  buildings. 

Finlayson,  P.  J.^  and  Thomas,  J.,  concurred. 
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[Oh^  No.  2450.    6eeond  Appellate  DiBtriet,  Diviflion  One.— Febrovrjr 

26,  1«19.] 

CATHERINE  E.  EUPEED,  Eespondent,  ▼.  JOSEPH  C. 
HUNTER  et  al.,  Appellants. 

[1]  Monet  Had  and  Bscbived— Arn&MATiyE  Issue  Baised  bt  Answee 
— Judgment. — In  an  action  for  money  had  and  received,  where 
the  answer  admitted  the  receipt  of  the  money  and  set  np  affirma- 
tive  matters  in  defense,  the  judgment,  based  iipon  findings  adverse 
to  the  defendant  as  to  the  affirmative  matters,  is  a  judgment  upon 
a  cause  of  action  set  forth  in  the  complaint,  and  not  upon  one 
which  appears  for  the  first  time  in  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

George  W.  Perkins  and  C.  P.  Holland  for  Apj^ellanta. 

Alfred  H.  McAdoo  and  Duke  Stone  for  Eespondent. 

CONEET,  P.  J.— The  defendant  Joseph  C.  Hunter  appeals 
from  the  judgment.  The  complaint  is  in  three  counts,  but  for 
the  purpose  of  considering  the  contentions  made  by  appellant 
it  will  be  sufficient  to  refer  to  the  first  cause  of  action,  together 
with  the  answer  tJiereto  and  the  findings  of  the  court.'  The 
complaint  alleges  that  on  or  about  August  10,  1912,  the  de- 
fendants, in  consideration  ol^  the  sum  of  two  thousand  dollars 
received  by  them  and  in  evidence  of  said  indebtedness,  exe- 
cuted their  thirty-day  note  to  the  plaintiff  for  the  sum  of  two 
thousand  dollars;  that  after  crediting  payments  made,  there 
remained  due  and  unpaid  the  sum  of  $1,907.42.  The  answer 
of  appellant  denied  the  execution  of  the  note,  but  admitted 
that  on  August  10,  1912,  he  received  from  plaintiff  the  sum 
of  two  thousand  dollars.  The  answer  then  alleged  as  follows : 
**  Alleges  that  for  more  than  seven  years  last  past,  defendant 
Joseph  C.  Hunter  has  acted  as  business  agent  and  advisor  for 
this  plaintiff,  and  that  during  all  of  said  seven  years  defend- 
ant Joseph  C.  Hunter  has  attended  to  the  investing  and  loan- 
ing of  plaintiff's  money.  That  said  sum  of  two  thousand  dol- 
lars was  received  by  defendant  Joseph  C.  Hunter  from  this 
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plaintiff  for  the  purpose  of  investing  said  sum  of  two  thou- 
sand dollars  for  the  benefit  of  this  plaintiff.  That  said  sum 
of  two  thousand  dollars  was  so  invested  by  defendant  Joseph 
C.  Hunter  at  the  special  instance  and  request  of  this  plain- 
tiff. That  said  sum  of  two  thousand  dollars  was  to  be  re- 
turned to  plaintiff  at  such  times  and  in  such  manner  as  said 
investments  should  allow  or  mature.'*  The  answer  further 
alleged  that  this  defendant  has  advanced  to  plaintiff  the  sum 
of  $1,568.03  for  and  on  account  of  said  sum  of  two  thousand 
dollars. 

The  findings  of  the  court  are  silent  upon  the  subject  of  the 
execution  of  the  note  or  the  nonpayment  thereof.  The  court 
rfid  find,  however,  that  "On  or  about  August  10,  1912,  the  de- 
fendant Joseph  C.  Hunter  received  of  plaintiff  the  sum  of  two 
thousand  ($2,000)  dollars  under  an  express  agreement  between 
plaintiff  and  said  defendants  for  the  purpose  of  investing  the 
same  for  the  benefit  of  the  plaintiff,  and  it  was  agreed  between 
plaintiff  and  said  defendant  that  said  sum  of  two  thousand 
dollars  was  to  be  invested  at  two  (2%)  per  cent  a  month  and 
said  defendant  should  pay  the  plaintiff  one  (1%)  per  cent  a 
month  while  said  money  was  so  retained  by  him ;  and  it  was 
further  agreed  between  plaintiff  and  said  defendant  that  said 
sum  was  to  be  returned  to  plaintiff  on  thirty  (30)  days^'  notice 
from  plaintiff  to  said  defendant,  and  the  court  finds  that  the 
plaintiff  demanded  the  return  of  said  moneys  and  an  accoulit- 
ing  thereof  more  than  thirty  days  before  bringing  this  action; 
but  that  the  said  defendant  has  never  rendered  to  the  plain- 
tiff an  accounting  for  said  moneys  and  has  refused  to  return 
said  moneys  to  the  plaintiff,  except  the  sum  of  one  hundred 
fifty  ($150)  dollars.''  The  court  further  found  that  the  de- 
fendant has  never  repudiated  said  trust  agreement  and  the 
statute  of  limitations  had  not  begun  to  run  prior  to  filing  this 
action ;  that  it  is  not  true  that  the  defendant  Joseph  C.  Hunter 
has  advanced  to  plaintiff  the  sum  of  $1,568.03  on  account  of 
said  sum  of  two  thousand  dollars,  and  in  truth  and  in  fact 
said  defendant  has  only  advanced  on  said  two  thousand  dol- 
lars the  sum  of  $150  and  the  sum  of  $338.97,  the  latter  items 
being  advanced  from  time  to  time  as  interest  payments.  Based 
on  the  foregoing  findings,  the  court  awarded  judgment  to 
plaintiff  against  the  defendant  Joseph  C.  Hunter  in  the  sum 
of  two  thousand  dollars,  with  interest  thereon  at  the  rate  of 

40  0«1.  App. — 7 


Digitized  by  VjOOQIC- 


98  RuPEED  V.  Hunter.  [40  Cal.  App. 

one  per  cent  a  month  from  August  10, 1912,  until  date  of  judg- 
ment, less  credits  allowed  in  accordance  with  the  findings. 

The  record  consists  of  the  judgment-roll  and  a  bill  of  ex- 
ceptions. The  bill  of  exceptions  contains  a  notice  of  inten- 
tion to  move  for  a  new  trial,  with  a  statement  showing  that 
the  motion  for  new  trial  was  duly  presented  and  the  motion 
denied.  The  grounds  of  the  motion  for  new  trial  included  a 
statement  *'that  said  decision  is  against  law.*'  The  bifl  of 
exceptions  does  not  contain  any  of  the  evidence  received,  or 
any  of  the  rulings  of  the  court  thereon. 

[1]  Appellant  contends  that  the  decision  Was  against  law 
in  this,  that  the  court  failed  to  make  findings  of  fact  upon  the 
issues  presented  by  th^  complaint,  **but  instead  has  found  in 
favor  of  plaintiff  on  an  entirely  different  cause  of  action  than 
that  presented  by  the  pleadings,  while  the  findings  are  silent 
as  to  the  real  issues  of  the  case."  The  facts  appear  to  be, 
however,  as  we  may  infer  from  the  findings,  that  the  case  was 
tried  upon  the  affirmative  issues  tendered  by  the  answer,  which 
showed  that  the  defendant  had  received  the  sum  of  two  thou- 
sand dollars  from  the  plaintiff  in  trust  for  stated  purposes, 
but  alleged  that  nearly  one  thousand  six  hundred  dollars 
thereof  had  been  returned.  Presumably  in  accordance  with 
the  evidence  produced  at  the  trial,  the  court  found  that  a  very 
much  smaller  sum  had  been  returned,  and  rendered  judgment 
for  the  actual  balance  remaining  in  defendant's  hands.  So 
far  as  the  record  shows,  it  may  be  that  no  evidence  concern- 
ing the  execution  of  the  note  was  received  at  the  trial,  and  it 
may  be  assumed  that  such  note  was  not  executed.  If  the  de- 
fendant had  rested  upon  his  denial  with  respect  to  the  note, 
perhaps  that  would  have  been  sufficient  to  dispose  of  the  ac- 
tion in  his  favor,  leaving  the  plaintiff  free  to  maintain  another 
action  upon  defendant's  indebtedness  to  her.  Since  the  de- 
fendant chose  to  anticipate  such  a  proceeding  by  an  affirm- 
ative statement  of  facts  raising  the  actual  issues  of  the  case, 
we  cannot  see  that  he  is  in  a  position  to  complain  of  the 
result  at  this  time.  Presumably  he  permitted  the  court,  with- 
out objection  on  his  part,  to  try  and  dietermine  the  contro- 
versy, as  seems  to  have  been  done.  The  answer,  while  deny- 
ing the  execution  of  the  note,  asserted  that -this  defendant 
received  the  plaintiff's  money  at  the  time  stated  in  the  com- 
plaint, but  alleged  that  it  was  received  for  the  purpose  of  in- 
vesting the  same  in  loans  for  the  benefit  of  the  plaintiff,  and 
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that  those  loans  were  made.  The  answer  did  not  deny  that 
all  of  those  loans  had  been  repaid  to  the  defendant.  The  real 
question  at  issue  seems  to  have  been  with  respect  to  the  amount 
that  had  been  yepaid  by  appellant  to  plaintiff.  On  that  issue 
we  must  assume  that  the  findings  of  fact  are  in  accordance 
with  the  evidence.  The  conclusion  at  which  we  have  arrived 
in  this  matter  is  in  harmony  with  the  opinion  of  the  third 
district  court  of  appeal  as  stated  in  Boyle  v.  Coast  Improve- 
meni  Co.,  27  Cal.  App.  714,  [151  Pac.  25],  and  Slaughter  v. 
Goldberg,  Bowen  cfe  Co,,  26  Cal.  App.  318,  [147  Pac.  90],  In 
each  of  those  cases  the  supreme  court  denied  an  application 
for  a  rehearing.  As  was  said  in  the  Slaughter  case :  *  *  It  seems 
to  us  that  the  reformed  procedure  would  receive  a  decided 
shock  if  a  defendant  should  be  permitted  to  stand  by  and  with- 
out objection  allow  an  issue  to  be  tried  as  though  properly  pre- 
sented by  the  pleadings  and  on  appeal  escape  the  consequences 
by  claiming  that  the  complaint  failed  to  present  such  issue." 
It  has  been  held  directly  that  where  an  answer  raises  an  issue 
not  presented  by  the  complaint,  and  upon  which  a  judgment 
might  be  based,  such  pleadings  are  a  sufficient  basis  for  the 
judgment.  (Orangers'  Union  v.  Ashe,  12  Cal.  App.  757,  [108 
Pac.  533].  See,  also,  Abner  Doble  Co,  v.  Keystone  etc,  Co., 
145  Cal.  490,  [78  Pac.  1050]  j  Vance  v.  Anderson,  113  Cal.'532, 
[45  Pac.  816].) 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  28, 1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  opinion  of  the  district  court  of  appeal 
may  possibly  be  taken  as  holding  that  a  judgment  for  plain- 
tiff may  be  sustained  upon  findings  adverse  to  the  defendant 
upon  affirmative  allegations  of  the  answer,  although  the  cause 
of  action  to  which  such  allegations  and  findings  are  responsive 
is  not  one  set  up  in  the  complaint.  If  this  is  the  construction 
to  be  put  on  the  opinion,  we  are  not  willing  to  concur  without 
further  consideration.  But,  in  fact,  this  question  is  not  in- 
volved.   The  complaint  as  amended  is  in  reality  one  for  money 


Digitized  by  VjOOQIC 


100      MiCKSCHL  V.  National  Council,  etc.     [40  Gal.  App. 

had  and  received.  The  answer  admitted  the  receipt  of  the 
money  and  set  up  aflSrmative  matters  in  defense,  and  to  these 
last-meiltioned  matters  the  findings  are  responsive.  The  judg- 
ment upon  these  findings  is,  therefore,  a  judgment  upon  a 
cause  of  action  set  forth  in  the  complaint  and  not  upon  one 
which  appears  for  the  first  time  in  the  answer.  A  hearing  in 
this  court  is,  therefore,  denied. 

Olney,  J.,  Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  "Wilbur,  J.,  and 
Lennon,  J.,  concurred. 

Angellotti,  C.  J.,  concurred  in  the  order  denying  a  hearing 
in  the  supreme  court 


[CIt.  No.   2S11.    Second  Appellate  District,  Divifiion  One. — Febniary 

27,  1919.] 

BROK  MICKSCHL^  Respondent,  v.  THE  NATIONAL 
COUNCIL  OP  THE  KNIGHTS  AND  LADIES  OF 
SECURITY  (a  Corporation),  Appellant. 

[1]  Fraternal  Insurancej— Action  on  Policy — Breach  op  Warranty 
— Burden  of  Proof. — In  an  action  to  recoyer  upon  a  fraternal 
ineurance  policj,  the  burden  of  proving  tlie  falsity  of  the  repre- 
sentations made  bj  the  insured  upon  which  the  policj  was  issued 
devolved  upon  the  defendant. 

[2]  Id. — Cause  of  Death  of  Mother  of  Insured. — Where,  in  an  ac- 
tion on  a  fraternal  insurance  policy,  the  defense  was  breach  of 
warranty  by  the  insured  in  making  a  false  representation  that  her 
mother  died  of  pneumonia  when  she  had  in  fact  died  of  pulmonary 
tuberculosis,  the  finding  of  the  court  to  the  effect  that  the  mother's 
death  was  caused  by'  pneumonia  was  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    AflBrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  M.  Willis  and  William  Guthrie  for  Appellant, 

Allison  &  Dickson  for  Respondent. 
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SHAW,  J. — Plaintiff,  as  beneficiary  therein,  sought  to  re- 
cover upon  an  insurance  policy  issued  by  defendant  to  Norma 
Grace  Mickschl.  The  answer  alleged  a  breach  of  warranty  on 
the  part  of  the  insured  in  that  she  falsely  represented  that  the 
death  of  her  mother,  Mrs.  Gould,  was  due  to  an  attack  of 
pneumonia,  w'hereas,  in  fact,  her  death  was  due  to  pulmonary 
tuberculosis.  Judgment  went  for  plaintiff,  from  which  de- 
fendant appealed. 

Appellant's  sole  contention,  in  which  there  is  no  merit,  is 
that  the  finding  of  the  court  to  the  effect  that  the  deajth  of  Mrs. 
Gould,  the  mother  of  the  insured,  was  caused  by  an  attack  of 
pneumonia,  as  represented  by  her,  and  not  from  pulmonary 
tuberculosis,  as  alleged  by  the  defendant,  is  not  supported  by 
the  evidence. 

[1]  The  burden  of  aflSrmatively  proving  the  falsity  of  the 
representation  made  by  the  insured,  and  upon  which  the  policy 
was  issued,  devolved  upon  defendant  (Code  Civ.  Proc,  sec. 
1981;  Penn  Mutwd  L,  Ins.  Co,  v.  Mechanics'  Sav,  Bank,  38 
L.  B.  A.  33-69,  note) ,  which  called  Dr.  Strong  as  the  only  wit- 
ness, who  testified  touching  the  cause  of  Mrs.  Gould's  death. 
Referring  to  the  certificate  of  death  prepared  by  the  witness 
and  wherein  the  cause  of  death  was  given  as  pulmonary  tuber- 
culosis, he  stated  that  he  first  saw  Mrs.  Gould  on  her  deathbed, 
at  which  time,  after  breathing  not  more  than  half  a  dozen 
times  after  he  entered  the  room,  she  died  as  the  result  of  a 
hemorrhage  which  he  presumed  was  caused  by  tuberculosis, 
from  which  disease,  in  his  opinion,  she  was  suffering  at  the 
time  of  her  death.  On  cross-examination,  however,  the  wit- 
ness stated  that  he  was  not  positive  that  the  deceased  had 
pulmonary  tuberculosis,  since,  in  the  absence  of  an  autopsy, 
the  only  positive  test  in  the  determination  of  such  fact  would 
be  a  microscopic  examination  of  the  sputum,  which  was  not 
made,  and  when  asked  the  direct  question,  if  at  the  time  of  her 
death  shfe  had  pneumonia,  replied:  '*That  I  could  not  say,  but 
the  immediate  cause  of  her  death  was  the  hemorrhage,  and  not 
the  tuberculosis."  He  further  stated  that  he  was  not  willing 
to  swear  positively  that  the  woman  did  not  die  from  the  effects 
of  pneumonia,  "She  may,''  said  the  witness,  "have  had 
pneumonia,  but  the  immediate  cause  of  the  death  was  the 
hemorrhage,''  and  again  repeated  that  he  was  not  prepared  to 
swear  that  she  did  not  have  pneumonia.    He  further  stated 
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the  hemorrhage  might  have  been  due  to  other  causes  than 
tuberculosis,  and  that  it  was  not  impossible  that  the  hemor- 
rhage  was  caused  from  pneumonia. 

[2]  In  view  of  the  fact  that  Mrs.  Gould  died  almost  imme- 
diately upon  the  arrival  of  this  physician,  who  then  saw  her 
for  the  first  time,  the  testimony  given  by  him  was,  as  deter- 
mined by  the  court,  insufficient  to  prove  the  affirmative  alle- 
gation contained  in  defendant's  answer,  that  the  warranty 
made  as  to  the  cause  of  Mrs.  Gould's  death  was  untrue,  and 
in  the  absence  of  such  proof  the  truth  thereof  is  presumed. 
{Piedmont  &  A.  Life  Ins.  Co,  v.  Emng,  92  U.  S.  378,  [23 
L.  Ed.  610,  see,  also,  Rose's  U.  S.  Notes] ;  Yore  v.  BQotli,  110 
Cal.  238,  [52  Am.  St.  Rep.  81,  42  Pac.  808].) 

The  judgment  is  affirmed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  20*8t    Second  Appellate  District,  Division  Two. — ^Tebrpary  27, 

1919.] 

ROSE  L.  REED,  Respondent,  v.   WILLIAM  R.   REED, 

Appellant. 

[1]  Divorce — Alimony  Pendente  Lite  and  Suit  Monet — Obder  With- 
otJT  Notice — ^Jubisdiotion. — ^In  an  action  for  divorce,  where  the 
court  has  acquired  jurisdiction  of  the  person  of  the  husband,  it  has 
the  power  to  order,  ex  parte,  without  any  previoiiB  notice,  the  pay- 
ment to  the  wife  of  any  reasonable  sum  for  aHmony  and  suit  money. 

[2]  Id. — Amount  Allowable  as  Sxht  Money — ^Discretion  of  Trial 
OouRT. — Discretion  ia  vested  in  the  trial  court  as  to  the  amount 
to  be  allowed  the  wife  as  suit  money  to  enable  her  to  prosecute  or 
defend  an  action  for  divorce,  and  only  a  plain  case  of  abuse  of 
discretion  is  subject  to  correction  by  an  appellate  court. 

[8]  Id. — Order  Allowing  Suit  Money — ^Appeal  Under  Ai/pernative 
Method — Amount  Claimed  to  be  Unnecessary  or  Excessive — 
Appellant's  Briet  Insufficient. — On  appeal  from  an  order  allow- 
ing a  wife  alimony  and  suit  money  in  an  action  for  divorce,  where 
the  appeal  is  taken  under  the  alternative  method  and  the  record 
la  brought  up  on  a  typewritten  transcript  and  the  appellant  con- 
tends that  the  amount  allowed  was  unnecessary  or  excessive,  it  is 
ixtcumbent  upon  the  appellant  to  print  in  has  brief  so  much  oif  the 
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evidence  as  wUl  enable  the  appellate  court  to  say  tbat  there  was 
no  necessity  for  any  sum  whatever  or  that  the  sum  allowed  was  86 
excessive  as  to  amount  to  an  abuse  of  discretion. 

[4]    Id. — ^AlXOWANGB   ROM    TiMS   OF   COMMENCEMENT   OF   ACTION — IN- 

OLiTDiNO  Expenses  of  Past  Suppoet. — In  a  proper  case  payment  of 
alimony  may  be  made  to  date  from  the  conmiencement  of  the  action, 
thus  iDcluding  tbe  exipenses  of  the  wife's  past  support,  and  where 
none  of  the  evidence  is  brought  up,  so  that  the  appellate  court  has 
no  means  of  knowing  whether  the  evidence  did  or  did  not  show 
a  necessity  for  such  allowance  for  past  support,  every  reasonable 
intendment  must  be  indulged  in  favor  of  the  correctness  of  the  pro- 
ceedings and  the  regularity  of  the  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County.    Howard  A.  Peairs,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Dorsey  for  Appellant. 

B.  H.  Wilson  for  Respondent. 

FINLATSON,  P.  J. — This  is  an  appeal  from  an  order  re- 
quiring defendant  to  pay  plaintiff  a  certain  amount  monthly 
as  alimony  for  her  support  pendente  lite  and  another  certain 
sum  as  suit  money  to  enable  her  to  prosecute  the  action. 

The  action  was  commenced  by  plaintiff  to  obtain  a  divorce. 
Her  complaint,  filed  January  9,  1915,  contained  allegations 
showing  her  indigent  circumstances  and  defendant's  posses- 
sion of  community  property  worth  several  thousand  dollars, 
and  prayed  for  alimony  for  her  support  and  suit  money.  On 
March  22,  1915,  defendant  answered.  On  June  16,  1915, 
plaintiff  served  and  filed  a  notice  that,  on  June  21,  1915,  she 
would  apply  to  the  court  to  have  the  cause  set  for  hearing  on 
the  issues  tendered  by  her  complaint  as  to  alimony  pendente 
lite' and  suit  money.  Thereafter,  by  consent  of  both  parties 
in  open  court,  the  motion  was  continued  to  June  28, 1915.  On 
the  last-mentioned  date  the  matter  again  was  continued,  by 
consent  of  both  parties  in  open  court,  this  time  to  July  2, 
1915,  on  which  date  the  matter  duly  came  on  for  hearing,  wit- 
nesses were  sworn  and  testified,  and,  on  July  29,  1915 — the 
matter  having  regularly  been  continued  to  that  date — the 
court  made  an  order  directing  defendant  to  pay  plaintiff  $750 
as  and  for  suit  money,  for  the  purpose  of  defraying  the  ex- 
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penses  that  she  may  be  put  to  in  producing  her  evidence,  tak- 
ing the  depositions  of  her  witnesses,  and  other  expenses  con- 
nected with  the  litigation ;  and  likewise  directed  defendant  to 
pay  plaintiff  $50  per  month  for  her  maintenance,  commencing 
January  9,  1915— the  date  when  the  action  was  brought. 

Defendant  contends:  (1)  That  the  court  was  without  juris- 
diction to  make  the  order,  for  the  reason  that  there  was  no 
proper  application  for  alimony  or  suit  money;  (2)  That  there 
was  no  evidence  showing  a  necessity  for  the  allowance  of  $750 
as  suit  money;  and  (3)  That  the  court  had  no  power  to  allow 
plaintiff  alimony  for  her  support  during  the  period  intermedi- 
ate to  the  commencement  of  the  action  and  the  date  of  her 
application  for  an  allowance.  On  the  record,  as  it  comes  to 
us,  none  of  these  objections  is  tenable. 

1.  We  think  the  notice  served  and  filed  June  21,  1915,  and 
the  subsequent  stipulations  relative  to  continuances,  together 
with  the  issues  tendered  by  the  complaint  relative  to  alimony 
and  suit  money,  were  sufficient  to  empower  the  court  to 
make  the  order  for  suit  money  and  support  pendente  lite, 
even  if  jurisdiction  were  dependent  upon  any  formal  notice. 
[1]  However,  contrary  to  appellant's  assumption,  no  no- 
tice was  necessary.  The  defendant  had  appeared  in  the  ac- 
tion, so  that  the  court  had  acquired  jurisdiction,  not  only  of 
the  subject  matter  of  the  action,  but  of  the  person  of  tke  de- 
fendant. Having  acquired  such  jurisdiction,  the  court  had 
the  power  to  order,  ex  parte,  without  any  previous  notice,  the 
payment  of  any  reasonable  sum  for  alimony  and  suit  money. 
{Mudd  V.  Mttdd,  98  Cal.  320,  [33  Pac.  114] ;  Ex  parte  Joutsen, 
154  Cal.  541,  [98  Pac.  391] ;  Glass  v.  Olass,  4  Cal.  App.  604, 
[88  Pac.  734].)  **Such  order  may  be  made  ex  parte,  and  is 
usually  so  made."  {Olass  v.  Glass,  supra,)  Appellant  cites 
Baker  v.  Baker,  136  Cal.  302,  [68  Pac.  971].  That  case  can 
have  no  application  here,  for  there  the  court  undertook  to 
make  an  allowance  to  the  wife  before  it  had  acquired  jurisdic- 
tion of  the  person  of  the  husband,  either  by  service  of  process 
or  by  his  voluntary  appearance.  That  it  could  not  do.  The 
obligation  of  a  husband  to  support  his  wife  is  personal,  and 
therefore  an  order  for  alimony — in  effect  a  final  judgment  for 
money  {Sharon  v.  Sharon,  67  Cal.  185,  [7  Pac.  456,  635,  8 
Pac.  709] ) — is  a  judgment  in  personam,  and  void  unless  the 
husband  has  voluntarily  appeared  in  the  action  or  has  been 
duly  served  with  process.     (14  Cyc  745.) 


Digitized  by  VjOOQIC 


Feb,  1919.]  Reed  v,  Eeed.  105 

[2]  2.  It  must  be  conceded,  and  indeed  it  is  not  questioned, 
that  a  discretion  is  vested  in  the  trial  court  as  to  the  amount 
to  be  allowed  the  wife  as  suit  money  to  enable  her  to  **  prose- 
cute or  defend  the  action"  (Civ.  Code,  sec.  137),  and  that  only 
a  plain  abuse  of  discretion  is  subject  to  correction  by  an  appel- 
late court.  [3]  Where,  as  here,  it  is  contended  that  no  evi- 
dence was  adduced  at  the  hearing  showing  a  necessity  for  the 
allowance  of  a  particular  sum  as  suit  money,  it  is  incumbent 
upon  the  appellant  to  bring  up  so  much  of  the  record  as  will 
suflSce  to  show  either  that  no  amount  whatever  should  be 
allowed  or  that  the  sUm  allowed  is  so  excessive  as  clearly  to 
indicate  an  abuse  of  discretion.  Here  the  appeal  is  taken 
under  the  alternative  method.  Much  evidence  was  adduced  in 
the  lower  court.  The  hearing  extended  over  three  or  four 
days.  The  reporter's  transcript  covers  some  two  hundred 
typewritten  pages.  None  of  the  evidence  is  printed  in  the 
briefs,  or  in  any  supplement  appended  thereto,  as  required  by 
section  953c  of  the  Code  of  Civil  Procedure,  save  a  very  small 
part  designed  to  show  that,  under  the  doctrine  of  such  cases 
as  Sitaron  v.  Sharon,  75  Cal.  1,  [16  Pac.  345],  and  White  v. 
White,  86  Cal.  212,  [24  Pac.  1030],  the  $750  cannot  be  deemed 
to  include  counsel  fees,  for  the  reason  that  respondent's  coun- 
sel had  agreed  to  prosecute  her  action  for  a  contingent  fee. 
But  even  if  the  $750  did  not  include  fny  allowance  for  coun- 
sel fees — and  we  shall  assume  it  did  not — ^nevertheless  it  is 
incumbent  upon  appellant  to  print  in  his  briefs  so  much  of  the 
evidence  as  will  enable  us  to  say  that  there  was  no  necessity 
for  any  suit  money  whatever,  or  that  the  sum  allowed  was  so 
excessive  as  to  amount  to  an  abuse  of  discretion.  This  appel- 
lant has  failed  to  do.  The  permission  given  to  an  appellant  to 
file  a  typewritten  transcript  in  lieu  of  a  printed  bill  of  excep- 
tions casts  no  burden  upon  the  appellate  courts  to  examine  the 
typewritten  documents.  {California  8av.  Bank  v.  Canne,  34 
Cal.  App.  768,  [169  Pac.  395].) 

Though  no  burden  rests  upon  us  to  do  so,  we  have  looked 
into  the  typewritten  transcript  and  there  learn  that  the  plead- 
ings tendered  issues  respecting  property  rights  of  consider- 
able value ;  that  it  will  doubtless  be  necessary  to  take  the  depo- 
sition of  a  witness  in  Texas,  one  Paggi,  whose  deposition  was 
used  at  the  hearing  on  the  motion  for  alimony ;  and  that  this 
witness  has  some  knowledge  respecting  appellant's  stockhold- 
ings and  his  general  financial  condition.    The  trial  court  was 
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justijSed  in  indulging  iJ^e  inference  that,  before  a  trial  on  the 
merits,  the  deposition  of  this  witness  should  be  taken  again, 
and  his  knowledge  of  important  facts  thoroughly  probed.  If 
such  deposition  be  taken  in  Texa^  upon  oral  questions  and  an- 
swers— and  it  is  possible  that  that  course  will  best  subserve  the 
ends  of  justice — ^the  employment  of  counsel  in  Texas,  or  the 
traveling  expenses  of  respondent's  present  counsel,  necessarily 
will  use  up  quite  a  considerable  part  of  the  total  allowance  of 
$750.  This,  though  but  one  illustration  of  a  possible  item  of 
expense  that  may  have  been  in  the  mind  of  the  lower  court, 
will  serve  to  show  the  impossibility  of  an  intelligent  consid- 
eration of  appellant's  point  in  the  absence  of  a  printed  tran- 
script of  so  much  of  the  evidence  as  will  at  least  negative  the 
presumption  of  regularity  in  the  order  complained  of. 

3.  In  support  of  his  contention  that  the  court  erred  in  allow- 
ing alimony  from  the  date  of  the  commencement  of  the  action, 
instead  of  from  the  date  of  respondent's  application  therefor, 
appellant  relies  upon  the  rule  announced  in  Loveren  v.  Lov- 
eren,  100  Cal.  493,  [35  Pac.  87],  where  it  is  held  that  an  allow- 
ance to  the  wife  of  suit  money  to  enable  her  to  prosecute  or 
defend  the  action  can  only  be  made  as  to  expenses  necessary 
to  be  included  in  the  future  prosecution  or  defense  of  the  ac- 
tion, and  cannot  be  made  for  the  payment  of  past  expenses, 
*' except  where  such  payment  is  necessary  to  be  made  in  order 
to  enable  the  wife  to  further  prosecute  or  defend  her  action." 

[4]  Assuming,  for  the  purpose  of  this  decision  only,  that 
the  rule  as  to  alimony  for  maintenance  and  support  is  the  same 
as  that  respecting  suit  money  for  expenses,  nevertheless  there 
are  cases  where  it  is  proper  to  make  an  allowance  of  alimony 
for  maintenance  and  support  from  the  date  of  the  commence- 
ment of  the  action  to  the  time  of  the  application  therefor. 
For  example,  if  application  for  alimony  is  not  made  until  some 
months  after  the  commencement  of  the  action,  and  if,  in  the 
meantime,  the  wife  has  managed  to  exist  only  by  borrowing 
money  wherewith  to  pay  for  the  necessities  of  life,  or  if,  dur- 
ing this  period,  because  of  her  indigent  circumstances,  she  has 
gone  without  many  things  suitable  to  her  condition  in  life,  it 
is  manifest  that,  to  place  her  in  such  a  situation  that  in  the 
future  she  may  be  enabled  to  live  upon  the  allowance  provided 
to  be  paid  for  her  future  support — if  that  amount  is  no  more 
than  sufficient  for  that  purpose — provision  ought  likewise  to 
be  made  for  her  past  expenses  incurred  subsequent  to  the  com- 
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mencement  of  the  action,  otherwise  she  would  be  compelled  to 
pay  out  of  the  allowance  for  her  future  support  the  money  she 
had  previously  borrowed,  or  purchase  with  the  money  allowed 
her  for  her  future  support  the  things  she  should  have  had  in 
the  past,  but  which,  because  of  her  poverty,  she  was  unable  to 
purchase  at  the  time.  {Gay  v.  Gay,  146  Cal.  237,  [79  Pac. 
885].)  In  the  Gay  case  it  is  said:  '*If,  then,  it  be  concfeded 
that  .  .  .  the  rule  laid  down  in  Loveren  v.  Loveren,  with  ref- 
erence to  reimbursement  for  costs  and  expenses  of  tiie  wife  in 
an  action  for  divorce,  should  apply  to  an  application  by  the 
wife  for  support  and  maintenance,  still  ...  the  rule  that  pay- 
ments for  past  expenses  shall  not  be  allowed  is  not  absolute, 
but  is  subject  to  the  qualification  that  such  an  order  may  be 
made  whenever  it  appears  that  such  payment  is  necessary  to 
enable  the  wife  to  further  prosecute  or  defend  her  case.  And 
the  same  qualification  as  to  the  rule  should  apply  to  applica- 
tions by  the  wife  for  support.  If  it  should  appear  to  the  court 
that  it  was  necessary,  in  order  to  insure  the  support  of  the  wife 
upon  the  amount  to  be  paid  to  her  periodically  in  the  future, 
that  existing  wants  or  expenses  incurred  by  her  should  be  pro- 
vided for,  the  court,  within  the  qualifications  announced  above, 
would  have  the  right  to  do  so.''  (146  Cal.  242,  243,  [79  Pac. 
888].) 

Whether  the  evidence  adduced  before  the  trial  court  did  or 
did  not  present  a  case  showing  a  necessity  for  an'  allowance 
for  past  support  in  order  to  insure  respondent's  future  main- 
tenance out  of  the  sums  to  be  paid  to  her  in  the  future,  we 
have  no  means  of  knowing,  for  none  of  the  evidence  has  been 
printed  in  the  briefs,  saving  that  which  relates  exclusively  to 
the  agreement  of  respondent's  counsel  to  prosecute  her  action 
for  a  contingent  fee,  and  every  reasonable  intendment  and 
presimiption  must  be  indulged  in  favor  of  the  correctness  of 
the  proceedings  below  and  the  regularity  of  the  order. 

Order  aflSrmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[Civ.  No.  2501.    Second  Appellate  District,  Division  One.— Pebruary  27, 

1919.] 

IDA  R.  BECKETT,  Respondent,  v.  Z.  B.  STUART,  Appd- 

lant. 

i 
[1]  Appeal — Former  Appeal — Record. — Documentary  evidence  before 

the  court  ofn  a  former  appeal,  none  of  whdch  is  in  the  record  of  a 
second  appeal,  is  not  before  the  court  for  the  purpose  of  such  sec- 
ond appeal 

[2]  Id. — ^Law  op  the  Case — Second  Trial — Dipferent  Facts.— The 
decision  rendered  by  a  trial  court  on  a  second  trial  after  an  appeal 
is  not  in  conflict  with  the  "law  of  the  case"  as  established  on  the 
former  appeal,  when  the  case  on  second  trial  as  shown  by  the  find- 
ings is  very  materially  different  in  its  facts  from  the  case  as 
stated  in  the  former  decision  by  the  appellate  court. 

APPEAL  from  a  decision  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  Hocker  for  Appellant. 

Rupert  B.  Tumbull,  Joe  Crider  and  Hugh  Kelley  for  Re- 
spondent. 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment entered  herein  on  the  ninth  day  of  February,  1917.  On 
appeal  from  a  former  judgment  in  this  aetipn  the  judgment 
was  reversed  (23  CaL  App.  373,  [138  Pac.  115]).  After  a 
second  trial  of  the  action  judgment  has  been  entered  a  second 
time  in  favor  of  the  plaintiff.  The  pleadings  have  not  been 
amended  and  the  issues  at  the  second  trial  were  the  same  as 
at  the  first  trial.  In  the  former  decision  on  appeal  this  court 
said:  **In  this  action  plaintiff  alleged  that  she  intrusted  to  de- 
fendant for  the  purpose  of  collection  a  certain  note  and  mort- 
gage then  owned  by  her,  executed  by  one  Juliet  Bums,  upon 
which  there  was  due  and  payable  the  sum  of  one  thousand  five 
hundred  dollars ;  that  on  December  30,  1909,  said  Bums  paid 
the  same  to  defendant,  who  appropriated  it  to  his  own  use  and 
refused  to  pay  the  same  or  any  part  thereof  to  plaintiff. 
These  allegations,  other  than  the  refusal  to  pay,  are  denied  by 
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the  answer,  which  ftirthar  alleged  that  in  December,  1909,  said 
Bums  paid  to  defendant  the  sum  of  one  thousand  five  hun- 
dred dollars  for  the  use  of  one  Sarnighausen,  who  on  Decem- 
ber 22, 1909,  made  and  delivered  to  plaintiff  his  note  therefor, 
which  said  sum  was  at  the  time  a  loan  made  by  plaintiff  to 
Sarnighausen. of  the  funds  then  belonging  to  her  in  the  hands 
of  said  Burns ;  that  on  July  12, 1910,  for  a  valuable  considera- 
tion, plaintiff  sold  and  transferred  to  defendant  said  note  so 
made  to  her  by  Sarnighausen.  ...  If ,  as  alleged  in  the  an- 
swer, plaintiff,  prior  to  the  bringing  of  the  suit,  to  wit,  on  July 
12,  1910,  for  a  valuable  consideration,  sold  and  delivered  said 
promissory  note  to  defendant,  such  fact  would  constitute  a 
sufficient  defense  to  the  action.  Moreover,  the  affirmative  alle- 
gation of  the  answer  that  on  July  12, 1910,  plaintiff,  for  a  valu- 
able consideration,  sold  and  transferred  the  note  to  defendant, 
which  as  such  constituted  a  defense,  tendered  a  material  issue, 
as  to  which  defendant  was  entitled  to  a  finding  by  the  court. 
For  this  reason,  if  for  no  other,  the  judgment  should  be  re- 
versed; and  it  is  so  ordered." 

The  evidence  received  by  the  court  at  the  second  trial  is  not 
before  us  on  appeal,  the  appeal  being  upon  the  judgment-roll 
alone.  The  findings  of  the  court  upon  which  the  present  judg- 
ment rests  are  fully  responsive  and  adverse  to  the  affirmative 
defense  contained  in  defendant's  answer.  The  facts,  which 
are  fully  set  out  in  the  findings,  show  that  the  Sarnighausen 
transaction  was  a  subterfuge,  under  and  by  means  of  which 
appellant  applied  the  plaintiff's  money  to  his  own  use  without 
her  knowledge  or  consent.  Further,  **the  court  finds  that  it 
is  not  true  that  the  amount  evidenced  by  said  Sarnighausen 
note  or  any.  sum  or  at  all  was  ever  loaned  by  the  plaintiff,  Ida 
R.  Beckett,  to  said  F.  Sarnighausen,  and  the  court  finds  that 
it  is  not  true  that  on  the  twelfth  day  of  July,  1910,  or  at  any 
time  or  at  all,  for  a  valuable  consideration  plaintiff  sold,  as- 
signed, and  delivered  said  promissory  note  to  the  defendant. 
The  court  finds  that  subsequent  to  the  execution  of  the  Sar- 
nighausen note,  to  wit,  the  note  executed  by  said  F.  Sarnig- 
^  hausen  in  favor  of  Ida  R.  Beckett,  the  said  Ida  R.  Beckett  in- 
dorsed said  note  to  Z.  B.  Stuart,  the  defendant  herein,  for  the 
purpose  of  collection  and  for  such  purpose  only;  that  at  no 
time  was  the  said  defendant,  Z.  B.  Stuart,  the  owner  of  or  en- 
titled to  the  proceeds  of  said  note.  The  court  finds  that  at  the 
time  of  the  indorsement  of  said  note  by  the  plaintiff  to  the 
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defendant  for  the  purpose  of  eolleetion  the  said  plaintiff  was 
not  apprised  of  the  actnal  transaction  by  which  the  said 
P.  Samighausen  had  made,  executed,  and  delivered  said  note 
in  favor  of  the  plaintiff  and  at  said  time  plaintiff  had  no 
knowledge  df  the  real  facts  of  said  transaction. 

"The  court  finds  that  the  instrument  purporting  to  be  an 
assignment  of  the  Samighfeiusen  note  in  favor  of  the  defend- 
ant, Z.  B.  Stuart,  and  purported  to  have  been  executed  by  the 
plaintiff,  Ida  R.  Beckett,  wljich  instrument  is  marked  def end- 
ant 's  exhibit  4,  was  not  sign^ed  by  Ida  B.  Beckett,  and  that  the 
signature  thereon  purporting  to  be  that  of  Ida  B.  Beckett  is 
not  her  signature.'' 

Appellant's  assignments  of  error  are:  1.  That  the  court 
erred  in  rendering  a  judgment  not  supported  by  the  plead- 
ings and  findings.  2.  That  the  court  erred  in  rendering  judg- 
ment based  upon  findings  outside  of  the  issues  joined  by  the 
complaint  and  answer.  3.  That  the  court  erred  in  failing  to 
apply  the  law  of  the  case  as  announced  by  the  appellate  court 
on  the  former  appeal.  None  of  these  contentions  can  be  sus- 
tained. The  cause  of  action  set  forth  in  the  complaint  was  for 
moneys  of  the  plaintiff,  received  by  the  defendant  and  wrong- 
fully retained  by  him.  The  facts  alleged  were  established,  and 
the  aflSrmative  defense  was  refuted.  The  court  did  not  base 
its  judgment  upon  findings  outside  of  the  issues  presented  by 
the  pleadings.  The  decision  rendered  is  not  in  conflict  with 
the  law  of  the  case  as  established  on  the  former  appeal.  [1] 
We  do  not  agree  with  the  claim  of  counsel  for  appellant  that 
the  documentary  evidence  before  the  court  on  the  former 
appeal  (none  of  it  being  in  the  present  record)  is  before  us 
for  the  purposes  of  this  appeal.  [2]  The  case  on  second 
trial,  as  shown  by  the  findings,  is  very  materially  different  in 
its  facts  from  the  case  as  stated  in  the  former  decision  made 
by  this  court. 

The  judgment  is  aflSrmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  28, 1919. 

All  the  Justices  concurred. 
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[dr.  No.  2551.    Second  Appelkte  District,  Kvision  One.— Pobroary  S7, 

1^19.] 

PATTEN  &  DAVIES  LUMBER  COIIPANT  (a  Corpora- 
tion),  Respondent,  v.  CHARLES  T.  INMAN,  Appellant. 

[1]  Appsait— Alte&natite  Methoi>^Judoment— Insuffioiknt  BsnBFs. 
On  an  appeal  under  the  alternative  method  permitted  bj  section  953a 
of  the  Code  of  OItII  Procedure  from  a  judgment  based  on  an  order 
granting  a  nonsuit,  where  the  appellant  insists  that  the  court  erred 
in  granting  the  motion  for  the  nonsuit,  the  omission  of  the  appel- 
lant to  print  in  hia  brief  any  portion  of  the  record  showing,  as 
required  by  section  953c  of  said  code,  that  the  court  erred  in  grant- 
ing the  motion,  is  sufficient  ground  to  justify  an  affirmance  of  the 
judgment. 

[2]  Drafts — ^Acceftanob  as  Aosnt— Nonsuit  as  to  Alleged  Pbinoi- 
PAL — ^Agbnt  not  Pabtt  Aggbibvsd. — Where,  in  an  action  against 
one  who  has  accepted  a  draft,  the  defendant  answered  alleging  that 
in  accepting  the  draft  he  acted  as  agent  for  a  third  party,  who  at 
the  request  of  the  acceptor  was  brought  in  and  made  a  party  de- 
fendant but  without  any  affirmative  relief  being  demanded  against 
him  l^  the  original  defendant,  and  the  trial  court  thereupon  granted 
a  motion  for  a  nonsuit  of  the  party  thus  brought  in,  the  original 
defendant,  even*  conceding  the  ruling  to  be  erroneous,  was  in  no 
position  to  oompkdn. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  R.  Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Millsap  for  Appellant 

Behymer  &  Craig  for  Respondent 

SHAW,  J, — ^In  this  action  plaintiff  sued  to  recover  upon  a 
draft  drawn  by  William  Durflinger  upon  and  accepted  by 
Charles  T.  Lunan.  Li  his  answer  Inman  alleged  that  in 
accepting  the  draft  he  acted  for  and  as  agent  of  one  P.  H. 
Richman,  and  asked  that  he  be  made  a  party  defendant  to  the 
action.  Thereupon  plaintiff  filed  an  amended  complaint  mak- 
ing Durflinger,  Inman,  and  Richman  parties  defendant,  and 
wherein  it  was  alleged  that  Inman  in  making  the  draft  acted 
for  and  as  agent  of  Richman.    Durflinger  suffered  default. 
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Richman  filed  an  answer  putting  in  issue  the  question  of 
Inman 's  alleged  agency  in  acting  for  him,  and  the  result  of 
the  trial  was  that,  at  the  close  thereof,  the  court  made  an  order 
granting  Richman 's  motion  for  a  nonsuit,  and  gave  judgment 
in  favor  of  plaintiff  as  against  Inman,  fi*om  which  he  has 
appealed. 

While  appellant  states  that  .h6  is  **  unable  to  find  an  error 
which  would  justify  the  reversal  of  the  judgment  in  so  far  as 
the  plaintiff  is  concerned,'*  he  nevertheless  insists  that  the 
court  erred  in  granting  Richman 's  motion  for  a  nonsuit. 

[1]  The  record  is  presented  in  accordance  with  the  method 
provided  in  section  953a  of  the  Code  of  Civil  Procedure,  but, 
conceding  appellant's  right  to  have  the  alleged  error  reviewed, 
he  omits  to  print  in  his  brief  any  portion  of  the  record  show- 
ing, as  required  by  section  953c  of  the  Code  of  Civil  Procedure, 
that  the  court  err^d  in  granting  the  motion.  This  alone,  upon 
the  authority  of  Jones  v.  American  Potash  Co.,  35  Cal.  App. 
128,  [169  Pac.  397],  and  Anderson  v.  Recorder's  Court,  36 
Cal.  App.  123,  [171  Pac.  812],  is  sufficient  ground  to  justify 
an  affirmance  of  the  judgment. 

[2]  It  appears,  however,  that  while  defendant  in  his  an- 
swer alleged  that  in  accepting  the  draft  he  acted  as  agent  for 
Richman,  he  demanded  no  affirmative  relief,  but  contented 
himself  by  asking  that  Richman  be  brought  in  by  plaintiff  as 
a  party  to  the  action ;  hence  it  is  apparent  that  Inman  is  not 
aggrieved  by  the  ruling.  He,  conceding  the  ruling  erroneous, 
is  in  no  position  to  complain  because  the  court  denied  plain- 
tiff the  relief  which  it  asked  against  Richman. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  a716.    Second  Appellate  District,  Divimon  One.—FebruaTy  27, 

1919.] 

S.  J.  WHITE,  AppeUant,  v.  B.  S.  GREENWOOD  et  al., 

Respondents. 

[1].  Vendor  and  Vindeb  —  Exchange  op  Ranch  and  Personal  Prop- 
erty— Fruit  Trats  "Now"  Situated  on  Property — Construction 
OF  Contract. — A  contract  for  an  ezchan^  of  a  ranch  and  "all  the 
following  described  personal  property  now  situate"  thereon,  de- 
scribing, among  other  things,  "aU  trays  and  boxes/'  indnded  only 
fmit  trays  on  the  ranch  at  the  date  of  the  contract  and  did  not  in- 
clude fruit  trays  which  at  the  time  of  the  contract  were,  and  for  a 
period  of  a  year  or  more  had  been,  in  the  possession  of  a  third  party 
on  another  ranch. 

[2]  Id. — Contract  Unambiguous  and  Without  Uncertainty  —  Con- 
sivucTioN — Assumption  op  Mortgage. — The  contract  being  unam- 
biguous and  without  uncertainty,  the  fact  that  in  making  the  ex- 
change the  defendants  assumed  and  agreed  to  pay  as  a  part  of  the 
consideration  on  their  part  for  the  whole  property  an  existing  mort- 
gage on  the  trays  is  unimportant  as  a  means  of  interpretation''. 

[3]  Id. — Contract  in  Writing — ^Bule  op  Interpretation — Intention. 
When  a  contract  is  reduced  to  writing,  the  intention  of  the  parties 
is  to  be  ascertained  from  the  writing  alone,  if  possible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  R.  McQuiddy  for  Appellant 

Harris  &  Hayhurst  and  John  G.  Covert  for  Respondents. 

SHAW,  J. — This  controversy  grows  out  of  a  contract  made 
by  the  parties  for  an  exchange  of  real  and  personal  property 
whereby  defendants  claimed  plaintiff  sold  and  agreed  to  de- 
liver to  them,  with  the  ranch  so  conveyed,  some  two  thousand 
fruit  trays  which  at  the  time  of  the  making  of  the  contract 
were,  and  for  a  period  of  one  year  or  more  had  been,  in  the 
possession  of  a  third  party  upon  another  ranch  and  which 
trays  defendants  thereafter  took  into  their  possession. 

40  Cal.  App. — 8 
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Findings  were  waived  and  the  court  gave  judgment  for  de- 
fendants, from  which  plaintiff  appeals.  Upon  the  record  the 
only  rulings  that  can  be  considered  are  those  involving  the 
interpretation  of  the  written  contract  between  the  parties,  and 
the  admission  and  rejection  of  certain  testimony.  The  clause 
of  the  contract  upon  which  respondents  relied  and  which  the 
court  construed  as  entitling  them  to  the  trays  is  as  follows: 

**The  following  described  personal  property  now  situate 
upon  said  real  property  in  Kings  County  is  to  go  with  the  said 
property  in  this  transfer  and  to  be  considered  a  part  of  the 
same,  to-w^t :  Four  mules  and  harness  for  the  same,  one  spray- 
ing outfit  and  its  truck,  all  trays  and  boxes,  two  (2)  sows,  one 
(1)  cow,  one  section  harrow,  one  rotary  harrow,  two  twelve- 
inch  plows,  one  ten-inch  plow,  one  small  gang  plow,  one  four- 
horse  wagon,  capital  wagon,  one  vineyard  truck,  all  tree  props 
and  hooks,  all  hay  in  bams,  all  panels  and  woven  wire  fences 
now  on  the  ranch,  also  one  light  buggy,  yellow  gear." 

[1]  In  construing  the  contract  to  include  the  two  thousand 
trays  in  question  the  court  erred.  By  the  express  termB 
thereof  the  only  personal  property  which  was  to  go  with  the 
realty  so  agreed  to  be  conveyed  was  **the  following  described 
personal  property  now  situate  upon  said  real  property  in 
Bangs  County."  The  word  "now"  had  reference  to  the  date 
of  the  contract,  at  which  time  there  was  pointed  out  to  the 
defendants  for  their  inspection  several  thousand  fruit  trays 
piled  upon  the  dry  ground.  They  were  not  led  to  believe  and, 
since  they  had  no  knowledge  that  plaintiff  owned  the  two  thou- 
sand trays  elsewhere  located,  could  not  have  believed  that  they 
would  receive  other  than  the  trays  on  the  ranch.  If  one  con- 
tracts to  buy  a  ranch  with  all  the  cattle  thereon,  his  right  to 
such  livestock  would,  in  the  absence  of  a  fraudulent  removal, 
be  restricted  to  thos^  located  thereon  at  the  date  of  the  mak- 
ing of  the  contract.  He  could  not  be  heard  to  insist  that  such 
contract  included  cattle  elsewhere  located,  because  owned  by 
the  vendor.  In  our  opinion,  there  is  no  ambiguity  in  the  con- 
tract, but,  conceding  it  ambiguous,  there  is  nothing  in  the 
evidence  which,  upon  applying  the  rules  for  interpretation 
found  in  title  III  of  the  Civil  Code,  could  justify  the  conclu- 
sion of  the  trial  court  in  the  interpretation  thereof.  [2]  It 
is  true  that  in  making  the  purchase  defendants  assumed  and 
agreed  to  pay,  as  a  part  of  the  purchase  money  of  the  whole 
property  transferred,  an  existing  mortgage  on  the  trays,  num- 


Digitized  by  VjOOQIC 


Feb.  1919.]     Bowman  v.  Provident  Realty  Inv.  Co.        115 

bering  in  all  approximately  fifteen  thousand,  but  such  fact  is 
unimportant  as  a  means  of  interpretation.  It  cannot  be  said 
that  merely  because  one,  as  part  of  the  consideration  of  a  pur- 
chase, assumes  and  agrees  to  pay  a  mortgage  on  personal  prop- 
erty, he  is  entitled  to  the  property.  [3]  There  is  no  uncer- 
tainty in  the  contract,  and,  applying  the  rule  that  **when  a 
contract  is  reduced  to  writing,  the  intention  of  the  parties  is 
to  be  ascertained  from  the  writing  alone,  if  possible  .  .  .  ,  " 
we  have  no  diflSculty  in  reaching  the  conclusion  that  the  court 
erred  in  co^truing  the  contract  to  cover  and  include  the  two 
thousand  trays  owned  by  plaintiff  and  located  elsewhere  than 
on  the  ranch  so  conveyed  by  plaintiff  to  defendants.  This 
view  renders  it  unnecessary  to  discuss  other  alleged  errors. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[KJtr,  No.  2744.    Seoond  AppeOate  IMstriet,  Divisioii  One.— Febnrarj  27^ 

1919.] 

HENRIETTA  PAUL  BOWMAN  et  al..  Respondents,  v. 
PROVIDENT  REALTY  INVESTMENT  COMPANY 
(a  Corporatioji),  Defendant;  S.  C.  PRATT,  Appellant. 

[1]   BANKBUPTOT  —  DlSOHABGS  —  JUDGMENT  BaERKD— MOTION  TO  QUASR 

Execution — Absence  of  Trlud. — On  an  appeal  from  an  order  deny- 
ing a  motion  made  by  a  defendant  to  quash  an  execution  on  a  judg- 
ment on  the  ground  that  the  judgment  debtor  had  been  released  from 
the  judgment  hj  has  dbcharge  in  bankruptcy,  it  is  held  that  the 
judgment,  whdch  was  entered  hj  defendant's  consent  for  money  re- 
ceived by  him  from  the  plaintiff  for  a  half  interest  in  an  inchoate 
land  speculation  which  was  neT<er  completed,  was  barred  by  the  dis- 
charge, under  subdivision  2  of  section  17  of  the  Fe6eral  Bankruptcy 
Act,  there  being  nothing  disclosed  by  the  complaint  in  the  action 
from  whicti  the  slightest  inference  could  be  drawn  that  the  defend* 
ant  obtained  the  money  by  false  pretenses  or  representations,  and 
there  being  no  allegation  therein  of  fraud  or  deceit  practiced  on  the 
pkdntiif  by  the  defendant. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Heney  &  Carr  for  Appellant. 
W.  A.  Martin  for  Respondents. 

SHAW,  J.— Defendant  S.  C.  Pratt  appeals  from  an  order 
denying  his  motion  to  recall  and  quash  a  writ  of  execution 
issued  upon  a  judgment  theretofore  rendered  against  him  in 
favor  of  Henrietta  Paul  Bowman. 

The  motion  was  based  upon  the  conceded  fact  that  subse- 
quent to  the  rendition  of  said  judgment  Pratt  was  duly 
adjudged  a  bankrupt  by  the  United  States  district  court  and, 
in  October,  191©,  an  order  was  duly  made  for  his  discharge 
as  such.  The  judgment  was  included  in  Pratt's  schedule  of 
liabilities,  and  Bowman's  claim  based  thereon  allowed  in  Feb- 
ruary, 1917.  Thereafter,  in  October,  1917,  the  clerk  of  the 
superior  court,  as  requested  by  the  judgment  creditor,  issued 
an  execution  on  the  judgment,  which  was  followed  by  Pratt's 
motion  and  an  order  denying  the  same. 

[1]  That  appellant's  discharge  as  a  bankrupt  released  him 
from  all  liability  upon  the  judgment  must  be  conceded,  unless 
the  indebtedness  falls  within  the  exception  specified  in  sub- 
division 2  of  section  17  of  the  Federal  Bankruptcy  Act,  [U.  S. 
Comp.  Stats.  (1916),  sec.  9601,  1  Fed.  Stats.  Ann.,  2d  ed., 
pp.  708,  716],  which  provides  that  **A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  ...  (2)  are  liabilities  for  obtaining  property 
by  false  pretenses  or  false  representations."  The  question - 
then  presented  for  determination  is.  Was  the  indebtedness 
upon  which  the  judgment  is  founded  a  liability  for  property 
obtained  by  false  pretenses  or  false  representations?  The 
judgment  in  the  case  of  Bowman  v.  Pratt  and  his  codefend- 
ant,  Provident  Realty  Investment  Company,  was  entered  upon 
defendant  filing  his  consent  thereto ;  hence  we  must  look  solely 
to  the  complaint  to  ascertain  the  nature  of  the  liability.  As 
shown  by  the  complaint,  the  material  facts  are  as  follows :  In 
September,  1913,  C.  M.  Wood,  the  City  Builders  Investment 
Company,  a  corporation,  and  the  Big  Five  Corporation,  a  cor- 
poration, listed  and  placed  certain  real  property  for  sale  with 
one  Charles  P.  Rogers.  Thereafter  defendants  agreed  with 
said  Rogers,  Wood,  the  two  corporations  named,  and  the  Title 
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Guarantee  and  Trust  Company,  a  corporation,  to  buy  and 
bandle  said  properties  so  listed"  with  Rogers,  upon  certain 
specified  terms,  conditions,  and  prices  for  the  sale  and  han- 
dling of  same ;  it  being  agreed  that  the  properties  should,  by 
the  owners  thereof,  be  conveyed  to  the  Title  Guarantee  and 
Trust  Company  as  trustee  for  certain  beneficiaries,  among 
whom  was  the  defendant  Pratt  and  the  Provident  Realty  In- 
vestment Company.  After  the  making  of  this  agreement  and 
the  preparation  of  the  trust  agreements  under  which  the  prop- 
erty was  to  be  conveyed  to  the  Title  Guarantee  and  Trust 
Company,  and  before  the  conveyance  thereof,  Pratt  and  his 
codefendant,  the  Provident  Realty  Investment  Company, 
stated  to  Rogers  that  they  would  be  unable  to  consummate 
the  deal  and  carry  out  the  terms  of  the  agreement,  unless  they 
could  secure  the  services  of  some  party  to  co-operate  with  them 
in  the  handling  thereof,  and  expressed  their  willingness,  for 
a  consideration  of  $1,250,  to  execute  a  contract  with  such 
party,  giving  him  an  equal  right  to  the  participation  with  de- 
fendants in  the  profits  to  be  derived  from  the  handling  of  said 
properties,  as  set  forth  in  said  proposed  declarations  of  trust. 
Rogers  informed  Bowman  of  the  proposition  so  made ;  where- 
upon she  proposed  to  advance  and  pay  to  said  defendants 
$1,250  for  the  right  to  an  equal  participation  in  the  profits 
to  be  derived  from  the  handling  of  said  properties,  provided 
Rogers  would  accept  the  position  as  selling  agent  to  whom  the 
defendants  should  delegate  full  authority  to  act  in  the  matter. 
In  furtherance  of  such  agreement,  Bowman  instructed  Thomas 
Ball,  as  her  agent  and  attorney,  to  enter  into  a  contract  to 
that  effect  and  pay  defendant  Pratt  and  his  codefendant  the 
sum  of  $1,250  when  said  properties  were  conveyed  to  the  Title 
Guarantee  and  Trust  Company.  Thereupon,  in  pursuance  of 
instructions  so  given  by  Bowman  to  Ball,  he,  on  October  14, 
1913,  in  his  own  name,  executed  the  contract  with  defendant 
Pratt  and  his  codefendant  and  paid  to  them  the  sum  of  $1,250. 
It  is  alleged  in  the  complaint  that,  according  to  Bowman's  in- 
structions (which,  in  the  absence  of  anything  to  the  contrary, 
we  assume  to  have  been  the  instructions  given  Ball,  her  agent 
and  attorney),  the  money  was  not  to  be  paid  to  defendants 
until  the  conveyance  was  made  to  the  Title  Guarantee  and 
Trust  Company,  ** according  to  the  true  intent  and  purpose" 
of  the  declarations  of  trust.  After  the  payment  of  this  money, 
the  City  Builders  Investment  Company  and  the  Big  Five  Cor- 
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poration  refused  to  convey  the  property  in  accordance  with 
their  agreement  so  to  do,  and  thereupon  Bowman  demanded 
the  return  of  her  $1,250.  Neither  Wood  nor  either  of  the  cor- 
porations ever  conveyed  the  property  to  the  Title  Guarantee 
and  Trust  Company,  nor  was  either  of  the  declarations  of  trust 
ever  executed.  It  is  further  alleged  that  the  $1,250  was  paid 
to  Pratt  and  his  codef  endant  upon  the  sole  consideration  that 
said  properties  would  be  so  conveyed,  and  by  reason  of  the 
failure  of  the  owners  so  to  do  the  said  Bowman  received  no 
consideration  for  the  money  so  paid  by  her. 

Subdivision  2  of  section  17  of  the  act  of  1903,  in  the  plain- 
est language,  restricts  the  fraud  which  will  prevent  the  re- 
lease of  a  discharged  bankrupt  from  provable  debts  to  that  of 
fraud  by  obtaining  property  by  false  pretenses  or  false  repre- 
sentations. {Zimmem  v.  Blouni,  238  Fed.  740,  [151  C.  C.  A. 
590] .)  There  is  absolutely  nothing  disclosed  by  the  complaint 
from  which  the  slightest  inference  in  support  of  the  conten- 
tion that  Pratt  was  guilty  of  obtaining  the  money  of  Bowman 
by  means  of  false  pretenses  or  false  representations,  can  be 
drawn.  On  the  contrary,  it  appears  therefrom  that  the  agree-r 
ment  was  made  between  Pratt  and  Ball,  each  acting  in  good 
faith  and,  so  far  as  shown,  the  former  having  no  knowledge 
that  Ball,  with  whom  he  contracted  as  a  principal,  was  the 
agent  of  Bowman.  Looking  solely  to  the  complaint  upon 
which  the  judgment  by  consent  was  rendered,  we  find  no  alle- 
Kration  of  fraud  or  deceit  of  any  nature  practiced  by  defend- 
ant upon  plaintiflf ;  indeed,  stripped  of  immaterial  and  redund- 
ant matter,  it  appears  that  Ball,  acting  for  an  undisclosed 
principal  and  with  full  knowledge  of  the  nature  of  the  pro- 
posed and  uncompleted  speculative  venture,  paid  Pratt  $1,250 
for  a  one-half  interest  therein,  which,  due  to  no  fault  of  Pratt, 
was  not  consummated,  owing  to  which  fact  it  might  be  said 
there  was  a  failure  of  consideration. 

The  authorities  cited  by  respondents  not  only  involve  the 
interpretation  of  prior  statutes  the  provisions  of  which  were 
broader  and  entirely  different  from  that  under  consideration, 
but  the  facts  made  to  appear  in  such  cases  clearly  brought 
them  within  the  provisions  of  such  statutes. 

The  order  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  2861.    Seoond  Appellate  District,  Division  Two.— February  27, 

1919.] 

.  D.  PELSENTHAL,  AppeUant,  v.  M.  D.  WARRING  et  al., 

Respondents. 

£1]  Easement— Waters  and  Watkrcoubses— Right  of  Way  for  Irri- 
gation Ditch — ^Destruotion  by  Flooi^— Beconstruction  Over  New 
Line — Erroneous  Befusal  of  Injunctive  Belief. — After  the  wash- 
ing oat  bj  flood  of  an  open  earthen  ddteh,  hj  means  of  which  .the 
defendants  in  this  action  had  acquired  and  had  for  many  years  en- 
joyed the  right  to  conduct  water  over  pkdotiff'e  knda  along  a  definite 
and  well-established  line  from  a  point  of  diver&ion  from  a  creek  on 
plaintiff's  land  to  lands  of  defendand»  below,  where  defendants  used 
the  water  for  irrigation,  the  def endaoite  had  no  right  to  reconstruct 
and  maintain  a  ditch  of  a  different  obaraeter  on  plaintiff's  lands, 
along  a  line  distant  from  twenty-five  to  forty  feet  from  the  former 
Hne,  and  the  trial  court  after  the  reoonatruction  of  the  ddtch  by  the 
defendants  on  the  Hne  last  desoribed,  erred  in  refusing  the  plaintiff 
an  injunction  to  restrain  its  maintenance,  and  in  adjudging  that  de- 
fendants had  an  easement  in  plaintiff's  land  for  the  construction  and 
maintenance  of  the  new  ditch  line. 

[2]  Id. — ^Nature  of  Easement. — The  defendants'  right  of  way  having 
been  acquired  either  by  prescription  or  while  the  plaintiff's  land 
was  still  a  part  of  the  public  unoccupied  lands  of  the  United  States, 
the  defendants'  right  in  plaintiff's  lands,  whatever  its  source,  was 
simply  to  continue  the  use  thereof  which  they  were  enjoying  at  the 
time  plaintiff  acquired  the  land. 

[3]  Id. — ^Location  of  Ditch  Prior  to  Flood— Bights  AcQtriRED  There- 
by.— The  right  of  way  for  the  ditch  having  been  definitely  fixed  by 
the  acts  of  the  parties  prior  to  the  fiood  which  washed  it  out,  the 
defendants  had  acquired  the  right  to  that  particular  h)cation  and  no 
other. 

[4]  Id. — ^BBOONSTRUcnoN  of  Ditch. — On  reconstructing  the  ditch  after 
its  destruction  by  fiood,  there  was  no  principle  of  law  that  warranted 
the  defendants  subjecting  to  thdr  use  another  and  different  portion 
of  the  plaintiff's  land  without  his  consent. 

[6]  Id. — Changing  Location  of  Ditch. — The  location  of  an  easement 
of  this  character  canoaot  be  changed  by  either  party  without  the 
other's  consent  after  it  has  been  finally  established,  whether  by 
express  grant  or  by  prescription,  ^ 

[6]  Id.— Slight  Extent  of  Change  Immaterial. — The  acquisition  of 
a  right  of  way  over  one  portion  of  a  person^s  land  gives  the  grantee 
no  right  over  any  other  portion,  and)  it  is  immaterial  that  the  new  line 
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for  an  irrigation  ditch  oonsfructed  after  the  washing  out  of  an  old 
one  was  only  from  twenty-five  to  forty  feet  distant  from  the  old 
Une. 

[7]  Id.— Ohanob  not  Waiuunted  by  Section  806  of  Civil  Code.— Sec- 
tion 806  of  the  Civil  Code,  which  provides  that  the  "extent  of  a 
0enritude  10  determined  by  the  terms  of  the  grant,  or  the  nature  of 
the  enjo3rment  by  which  it  was  acquired/'  does  not  warrant  the  con- 
tention of  the  defendants  that  because  they  had  acquired  a  right  to^ 
divert  water  from  a  creek  at  a  point  of  diversion,  on  plaintiff's  land, 
they  necessarily  acquired  a«  incident  thereto  a  right  of  way  for  a 
ditch  over  the  land,  and  that,  therefore,  if  the  way  formerly  used 
be  destroyed  by  flood  or  other  act  of  God,  they  may  reconstruct  the 
ditch  along  a  new  line,  provided  it  be  the  one  that  will  entail  the 
least  injury  to  the  plaintiff's  land. 

[8]  Id. — Casb  at  Bae — Natdbe  of  Servitude. — Where,  as  in  the  case 
at  bar,  the  nature  of  the  reepondenta*  enjoyment  of  the  servitude 
prior  to  the  washing  out  of  the  ditch  consisted  in  conducting  water 
in  an  open  earthen  ditch  that  followed  a  certain  well-defined  and  es- 
tablished course  over  appellant's  land — a  line  that  had  been  estab- 
lished for  many  years — that  line  and  none  other  fixed  the  extent  of 
the  servitude  that  rested  upon  appellant's  realty. 

[9]  Id. — Appbopbiation  of  Water,  on  Government  Lands — Naturi  of 
Bight. — The  right  of  an  appropriator  of  water  on  government  land 
that  has  since  become  private  property  to  divert  the  water  at  any 
particular  place  of  diversion  an<d  conduct  it  to  his  own  land  over 
the  land  that  has  passed  into  private  ownership  is  the  right  of  the 
grantee  of  an  easement,  including  such  secondary  easements  as  are 
necessary  for  the  full  enjoyment  of  the  primary  easement,  such  as 
the  right  to  enter  on  the  servient  tenement  to  make  necessary  repairs, 
but  not  to  increase  the  burden  on  the  servient  tenement  by  any 
alteration  in  the  mode  of  enjoyment  of  the  primary  easement. 

[10]  lb. — Secondary  Easements — Changing  Mode  of  Enjoyment. — 
The  right  of  secondary  easement  is  not  a  right'  to  change  the  mode 
of  enjoyment,  if  such  change  increases  the  burden  on  the  servient 
tenement,  as  by  shifting  the  line  of  a  ditch  every  time  a  flood  or 
freshet  washed  away  or  ate  into  the  bank  of  the  stream. 

[11]  Id. — Bight  to  Appropriate  Waters — Bight  to  Construct  Ditch 
Does  not  Follow. — ^The  right  to  appropriate  waters  does  not  carry 
with  it  the  right  to  burden  the  lands  of  another  with  a  ditch, 
although  the  proposed  appropriation  cannot  be  effected  without  the 
ditch. 

[12]  Id. — Injunctive  Belief— Mandatory  Injunction — General  Bule. 
It  is  a  general  rule,  to  which  there  are  a  few  well-recognized  excep- 
tions, that  when  one,  without  right,  attempts  to  appropriate  the 
{>roperty  of  another  by  conduct  which  will  ripen  into  an  easement| 


Digitized  by  VjOOQIC 


Feb.  1919.]  Pelsenthal  v.  Warrino.  121 

J 

a  court  of  equity  will  compel  the  trespasser  to  undo,  so  far  at 
possible,  what  he  has  wrong^ullj  done. 

[13]  Id. — Exceptions. — A  eotirt  of  equity  may  deeldne  to  issue  a  manda- 
tory injunction  where  the  defendant  is  engaged  in  a  business  that 
serves  the  public,  or  where,  by  innocent  mistake,  erections  have  been 
placed  a  little  upon  plaintiff's  land,  and  the  damage  caused  to  de- 
fendant by  their  removal  would  be  greatly  disproportionate  to  the 

,       injury  of  which  the  plaintiff  complains. 

[14]  Id.— Substantial  Injury  to  Justify  Injunction.— ^To  justify  an 
injunction,  there  must  be  substantial  injury,  which,  however,  does 
not  necessarily  involve  substantial  damage. 

[16]  Id. — ^Injunction — CoiiPARATnrx  Injubt  fbom  Granting  and  With- 
holding— Balancing  or  Conyeniences. — ^The  rule  that  a  chancellor 
will  refuse  to  enjoin  when  greater  injury  will  result  from  granting 
than  from  refusing  an  injunction  has  no  application  where  the  aet 
complained  of  is  in  its  incidents  tortious;  there  can  be  no  balancing 
of  conveniences  when  such  balancing  involves  the  {»«servation  of  an 
establisfaed  right,  however  small,  which  will  be  eztingui^ed  if  relief 
be  not  granted  against  one  who  would  destroy  it.  ^ 

[16]  lb. — Injury  to  Land— Nuisance  Pee  sb — Injunction  not  De- 
pendent ON  Extent  of  Pecuniary  Damage. — In  case  of  an  injury 
to  the  land  of  another  that  is  a  nuisance  per  $e,  the  right  to  an  in- 
junction does  not  depend  upon  the  extent  of  the  damage  measured 
by  a  nxoney  stan<lard>  and  the  maxim,  De  minimis,  etc,  has  no 
application. 

[17]  Id. — Balance  of  Convenience — Doctrine  Inappucablb  to  Final 
Decrees. — The  doctrine  of  "balance  of  convenience"  though  fre- 
quently ^terminative  of  the  propriety  of  granting  or  refusing  pre- 
liminary injunctions,  has  no  application  to  final  decrees  on  hearing  on 
plenary  proofs. 

[18]  Id. — Judgment  and  Findings  in  Favor  of  Defendants  Erroneous. 
In  this  action  to  enjoin  the  defendants  from  maintaining  a  recon- 
structed irrigation  ditch  on  land  of  the  plaintiff  other  than  that  over 
which  the  record  shows  they  bad  acquired  an  easement,  the  judgment 
and  findings  that  the  defendants  are  the  owners  of  an  easement  in 
that  part  of  the  plaintiff's  land  and  enjoindng  the  plaintiff  from 
asserting  any  right  adverse  to  that  easement  are  alike  erroneous. 

[19]  Id. — Riparian  Owner — Erroneous  Limitation  of  Bights  to  Di- 
vert Water. — The  plaintiff  in  the  present  action  being  a  riparian 
owner,  the  court  erred  in  attempting  by  the  decree  to  limit  his 
right  to  divert  the  water  to  a  fixed  quantity,  since  as  a  riparian 
owner  he  had  the  right  to  have  all  the  waters  flow  through  his  land 
in  their  accustomed  way  except  as  decreased  by  the  reasonable  use 
•f  other  riparian  proprietors  or  prior  approprlators. 


Digitized  by  VjOOQIC 


123  Pelsenthal  v.  Wabbino.       [40  CaL  App. 

[20]  Id. — ^Afpbofruix>b*s  Bight  to  Watd^— Defendants'  Ownirship 
OF  Waters  of  Creek — ^Pindino  Unsupported  by  Evidincb. — ^In 
such  action  a  finding  that  the  defendants  owned  the  waters  of  the 
creek  to  the  extent  of  sixty  inches,  that  being  the  capacity  of  the 
defendants'  ditch,  was  unsupported  by  eiridence  and  erroneous,  since 
the  extent  of  an  appropriator's*  or  adverse  user's  right  is  limited 
not  by  the  quantity  of  water  actually  diverted,  nor  by  the  ca- 
pacity of  his  ddtch,  but  by  thet  quantity  which  is  or  may  be  applied 
by  Mm  to  his  beneficial  uses,  and  tiiere  was  direct  evidence  in 
the  record  that  sixty  inches  greatly  exceeded  the  amount  necessary 

;      fox  the  defendants'  beneficial  uses. 

[21]  Id.— Award  of  Certain  Number  of  Inches — Meaning. — ^An  award 
of  sixty  inches  in  a  decree  in  such  case  means  sixty  inches  ''constant 
flow." 

[22]  Appeal— OoNFUGT  of  Evidence- Finding  Based  on  Erroneous 
Theory  of  Law. — The  rule  that  an  appellate  court  will  not  reverse 
R  finding  if  there  is  a  substantial  conflict  of  evidence  does  not  ex* 
tend  to  a  case  where  it  is  clearly  apparent  that  the  finding  is  based 
on  an  erroneous  theory  of  the  law  applicable  to  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County.    John  M.  York,  Judge  Presiding.    Reversed. 

The  facts  are  stated  in  the  apinion  of  the  court. 

Chas.  F.  Blaekstoek  for  Appellant 

Haas  &  Dunnigan  and  Robert  M.  Clarke  for  Respondents. 

PINLAYSON,  P.  J.— The  controversy  which  resulted  in 
this  action  arose  concerning  the  right  to  water  flowing  in  Hop- 
per Creek,  in  Ventura  County,  and  the  asserted  right  of  de- 
fendants to  reconstruct  and  maintain  a  ditch  across  plaintiff's 
land. 

Plaintiff  owns  1371/^  acres  of  land  riparian  to  the  creek. 
Of  this  tract  about  thirteen  acres  are  suitable  for  cultivation. 
Defendants  own  lands  in  the  same  vicinity,  only  a  small  por- 
tion of  which  is  riparian  to  the  stream. 

[1]  In  1870,  when  plaintiff's  land  was  still  a  part  of  the 
public  domain,  defendants  constructed  a  dam  in  the  creek  at 
a  place  within  what  i^  now  plaintiff's  private  property.  At 
what  time  the  land  now  owned  by  plaintiff  ceased  to  be  gov- 
ernment land  does  not  appear  from  the  record.  Prom  an  in- 
take in  the  dam  that  defendants  thus  constructed  on  what  is 
now  plaintiff's  property,  they  diverted  water,  through  a  ditch, 
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across  the  land  that  is  now  plaintiff's.  A  jmrt  of  the  ditch  was 
in  the  bed  of  the  creek  and  a  part  ran  along  and  upon  the 
westerly  bonk  of  the  stream.  The  water  thus  diverted  has 
ever  since  been  used  by  defendants  below  the  intake,  on  their 
lands,  east  and  southeast  of  plaintiff 's  land.  In  1878  the 
channel  of  Hopper  Creek  was  changed  somewhat  by  the  floods 
of  that  year.  Thereupon  defendants  constructed  a  new  in- 
take about  350  feet  farther  upstream,  and,  at  the  same  time, 
constructed  an  additional  350  feet  of  ditch  extending  from 
this  new  intake  to  the  head  of  the  ditch  of  1870.  Until  the 
flood  of  1914  the  ditch,  though  repaired  from  time  to  time, 
remained  approximately  as  it  was  when  the  work  of  1878  was 
completed.  The  capacity  of  the  ditch  is  sixty  miner's  inches, 
continuous  flow.  It  is  made  of  earth,  with  an  average  width 
of  two  feet  at  the  bottom  and  five  feet  at  the  top  and  an  aver- 
age depth  of  eighteen  inches.  From  the  foregoing  it  will  be 
seen  that,  at  the  time  when  this  action  was  brought,  defend- 
ants had  acquired  an  easement  in  plaintiff's  land,  giving  them 
the  right  to  maintain  the  ditch,  as  so  constructed,  as  a  conduit 
for  the  amount  of  water  that  they  rightfully  might  divert 
from  Hopper  Creek  at  the  intake  on  plaintiff's  land,  for  use 
on  their  nonriparian  lands  under  the  flow  of  the  ditch. 

In  1914  a  section  of  the  ditch  was  washed  away,  ad  well  as 
the  bank  along  which  that  part  of  it  had  been  constructed, 
making  it  necessary  for  defendants  to  rebuild.  This  flood  of 
1914  eroded  the  westerly  bank  of  the  stream  so  that  now  the 
bank  is  some  feet  farther  west  of  where  it  previously  had  been. 
Shortly  after  the  washout  of  1914,  but  prior  to  the  commence- 
ment of  the  action,  defendants  commenced  the  reconstruction 
of  their  ditch  on  plaintiff's  land,  and  finished  the  work  of 
reconstruction  some  time  after  the  action  was  commenced. 
Three  hundred  and  fifty  feet  of  this  reconstructed  ditch  de- 
fendants constructed  along  the  bank  of  the  creek  at  a  distance 
of  from  twenty-five  to  forty  feet  west  of  the  old  ditch  line. 
The  action  was  commenced  while  defendants  were  rebuilding 
the  ditch  and  before  its  final  reconstruction.  At  the  time  of 
filing  the  complaint  a  temporary  restraining  order  was  issued. 
This  order  was  dissolved  shortly  after  the  filing  of  defendants' 
answer.  So  that,  before  the  entry  of  the  final  decree,  defend- 
ants had  completed  the  ditch  along  the  new  line,  three  hun- 
dred and  fifty  feet  of  which  was,  as  we  have  stated,  from 
twenty-five  to  forty  feet  west  of  where  it  formerly  had  been. 
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Plaintiff  testified  that,  as  located,  the  reconstructed  ditch  of 
1914  would  work  less  injury  to  hialand  than  if  located  at  any 
other  place  on  his  property,  outside  of  the  old  location  or  in 
the  creek  bottom,  where,  he  said,  it  would  do  him  no  injury 
whatever.  There  also  is  evidence  to  the  eflfecl  that  if  the  re- 
constructed ditch  had  been  built  in  the  creek  bottom,  defend- 
ants would  have  to  construct  it  upon  an  artificial  embankment 
which,  in  all  probability,  would  be  swept  away  by  each  recur- 
ring freshet.  The  narrow  strip  of  plaintiff's  land — about  350 
feet  in  length  and  six  or  more  feet  in  width — so  appropriated 
by  defendants  in  1914  for  their  reconstructed  ditch,  is  good 
sandy  loam,  suitable  for  cultivation,  upon  which  corn  was 
growing  at  the  time  when  this  part  of  the  reconstructed  ditch 
was  built.  Its  value,  however,  does  not  exceed  twelve  dollars, 
and  the  injury  to  plaintiff's  freehold  caused  by  defendants' 
appropriation  of  his  land  for  the  reconstructed  ditch  of  1914 
will  not  exceed  twelve  dollars.  It  is  no  doubt  true  that,  as 
claimed  by  defendants,  they  will  sustain  considerable  loss  if 
they  are  not  permitted  to  divert  from  the  creek  and  convey  to 
their  orchards,  through  a  ditch  on  plaintiff's  land,  the  water 
heretofore  so  diverted  and  conveyed  by  them — a  loss  much  in 
excess  of  the  twelve  dollars  damage  to  plaintiff's  land  by  rea- 
son of  the  change  in  the  line  of  the  ditch. 

The  complaint  sets  forth  two  causes  of  action.  In  the  first, 
plaintiff  seeks  a  preventive  injunction,  enjoining  defendants 
from  completing  the  reconstruction  of  the  ditch  along  the  new 
line — twenty-five  to  forty  feet  west  of  the  old  line — and  a  man- 
datory injunction  requiring  defendants  to  place  plaintiff's 
land  in  the  same  condition  as  before  the  excavation  of  the  new 
ditch,  which,  as  we  have  seen,  had  been  partially  reconstructed 
when  the  action  was  commenced.  In  his  second  count,  plain- 
tiff seeks  to  quiet  his  title  to  the  waters  of  the  creek.  The 
court  denied  plaintiff  any  injunctive  relief  whatever ;  instead, 
it  entered  a  decree  adjudging  defendants  to  be  the  owners  of 
an  easement  over  plaintiff's  land  for  the  construction,  main- 
tenance, repair,  and  reconstruction  of  a  ditch  **  substantially 
along  the  line  of  the  present  existing  ditch" — ^that  is,  along 
the  line  of  the  ditch  as  reconstructed  in  1914,  twenty-five  to 
forty  feet  west  of  the  former  ditch  line.  The  court  likewise 
enjoined  plaintiff  from  asserting  any  right  or  title  adverse  to 
such  easement  and  from  interfering  with  the  ditch.  The  de- 
cree declares  that  plaintiff  is  the  owner  of  two  and  three-fifths 
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inchea  of  water  in  the  creek,  for  irrigation  and  domestic  pur- 
poses ;  that  defendants  are  the  owners  of  all  the  water  of  the 
creek  flowing  down  to  their  intake  on  plaintiff's  land,  up 
to  sixty  inches,  excepting  the  two  and  three-fifths  inches 
adjudged  to  belong  to  the  plaintiflf ;  that  plaintiff  be  enjoined 
from  taking  more  than  two  and  three-fifths  inches  at  any  time 
when  the  amount  flowing  to  defendants'  ditch  shall  not  exceed 
sixty  inches.  From  the  judgment  and  an  order  denying  his 
motion  for  new  trial  plaintiff  appeals. 

1.  The  court  erred  in  denying  appellant  any  injunctive  re- 
lief and  adjudging  that  respondents  have  an  easpment  in 
appellant's, land  for  the  construction,  operation,  and  mainte- 
ijjiance  of  a  ditch  along  the  new  ditch  line.  Respondents'  right 
to  maintain  a  ditch  on  appellant's  land  was  the  right  to  con- 
tinue the  ditch  that  they  were  enjoying  immediately  before 
the  flood  of  1914.  At  that  time  they  owned  ^  certain  right  of 
way  for  a  ditch  of  a  certain  character,  acquired  either  by  pre- 
scription or  while  the  land  was  still  a  part  of  the  public  un- 
occupied lands  of  the  United  States.  [2]  The  right  of  re- 
spondents in  regard  to  appellant's  land,  whatever  its  source, 
was  simply  to  continue  the  use  thereof  which  they  were  en- 
joying at  the  time  he  acquired  the  land.  Prior  to  the  wash- 
out of  1914  the  right  of  way  had  been  definitely  fixed  and 
located  along  a  certain  definite  and  well-defined  line.  [3] 
The  previous  location  of  the  right  of  way  for  the  ditch  had 
been  as  definitely  and  finally  fixed  by  the  acts  of  respondents 
as  it  would  have  been  had  the  metes  and  bounds  been  set  forth 
in  an  instrument  of  grant.  They  had  acquired  the  right  to 
that  particular  location  and  no  other.  The  remainder  of 
appellant's  land  was  his,  free  from  any  right  of  respondents. 
After  the  flood  of  1914,  when  they  reconstructed  their  ditch, 
respondents  appropriated  for  their  use  diflferent  land  of  appel- 
lant. [4]  We  know  of  no  principle  of  law  that  warrants  re- 
spondents in  subjecting  to  their  use  another  and  diflferent 
portion  of  appellant's  land  without  his  consent.  [6]  It  is 
elementary  that  the  location  of  an  easement  of  this  character 
cannot  be  changed  by  either  party  without  the  other's  consent, 
after  it  has  been  finally  established — whether  it  has  been  estab- 
lished by  the  express  terms  of  a  grant  or  by  conduct  that  gives 
rise  to  a  prescriptive  title.  [6]  The  acquisition  of  a  right 
of  way  over  one  portion  of  a  person's  land,  whether  by  grant 
or  prescription,  gives  the  grantee  no  right  over  any  other  por- 
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tion.  It  is  entirely  immaterial  that  the  new  line  was  only 
from  twenty-five  to  forty  feet  distant  from  the  old  line.  It 
was  upon  the  property  of  appellant,  over  which  respondents 
had  no  right  whatever,  and  the  principle  is  the  same  as  if  the 
new  line  had  been  hundreds  of  feet  away  from  the  old  one. 
(Vestal  V.  Yav/ng,  147  Cal.  715,  [82  Pac.  381].) 

Nothing  in  Ware  v.  Walker,  70  Cal.  591,  [12  Pac.  475],  is 
inimical  to  these  views.  There  the  bed  of  the  stream,  where 
used  by  the  plaintiff,  could  not  be  beneficially  used  by  the  de- 
fendants and  no  land  available  for  any  useful  purpose  what- 
ever was  invaded — ^nothing  of  any  value  whatever  wa«  appro- 
priated. Having  used  the  bed  or  channel  of  the  arroyo  as  a 
part  of  his  conduit  for  the  water  that  he  was  entitled  to  divert,' 
just  as  he  would  use  an  artificial  ditch  for  the  same  purpose, 
the  plaintiff  in  that  case  had  the  same  right  to  clean  out,  re- 
move obstructions  from  and  repair  the  part  of  his  conduit  that 
consisted  of  the  channel  bed  that  he  would  have  had  had  the 
whole  consisted  of  an  artificial  ditch.  The  stream  had  become 
obstructed  by  the  deposits,  from  natural  causes,  of  gfavel  in 
its  bed,  so  as  to  prevent  the  flow  of  water  to  plaintiff's  ditch; 
by  digging  a  ditch  through  the  sand  bar  that  had  formed  in 
the  channel  of  the  arroyo,  plaintiff  did  nothing  more  of  injury 
to  the  defendant  than  if  he  had  removed  a  number  of  fallen 
trees  which  might  have  been  washed  down  by  the  floods  of 
winter,  and  which  had  lain  across  the  stream,  obstructing  the 
flow  of  the  water  and  preventing  it  from  entering  plaintiff's 
ditch. 

[7]  Respondents  assert  that,  because  they  have  acquired 
the  right  to  divert  water  from  Hopper  Creek  at  a  point  of 
diversion  on  appellant's  land,  they  necessarily  have  acquired, 
as  an  incident  to  that  right,  a  right  of  way  for  a  ditch  over  the 
land;  and  that,  therefore,  if  the  way  formerly  used  for  the 
ditch  be  destroyed  by  flood,  or  other  act  of  Gtod,  they  may  re- 
construct the  ditch  along  a  new  line,  provided  it  be  the  one 
that  will  entail  the  least  injury  to  appellant's  land.  To  sup- 
port this  contention  they  cite  section  806  of  the  Civil  Code. 
By  this  section  it  is  provided  that  **the  extent  of  a  servitude 
is  determined  by  the  terms  of  the  grant,  or  the  nature  of  the 
enjoyment  by  which  it  was  acquired."  Whether  respondents' 
title  to  a  ri^ht  of  way  for  a  ditch  be  resrarded  as  one  resting 
upon  an  express  grant  from  the  government  under  the  act  of 
July  26,  1866,  [14  Stats.  251],  or  upon  prescription — ^an  im- 
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plied  grant — ^the  result  is  the  same.  If  regarded  es  an  ex- 
press grant  from  the  government,  it  was  a  grant  that  did  not 
specifically  bound  or  define  the  right  of  way.  While  the  land 
was  still  a  part  of  the  public  domain,  the  way  became  defi- 
nitely fixed  and  located  along  a  certain  line  by  the  conduct  of 
the  grantees,  the  respondents  here  (14  Cyc.  1161;  Winslow  v. 
City  of  Vallejo,  148  Cal.  723,  [113  Am.  St.  Rep.  349,  7  Ann. 
Cas.  851,  5  L.  R.  A.  (N.  S.)  851,  84  Pac.  191]) ;  and  when 
appellant's  land  acquired  the  impress  of  private  property,  the 
terms  of  the  grant  could  not  be  changed,  without  his  consent, 
80  as  to  change  the  character  of  the  easement  or  materially  in- 
crease the  burden  of  the  servient  estate.  (McOuire  v.  Brown, 
106  Cal.  660,  [30  L.  R.  A.  384,  39  Pac.  1060]).  If  respond- 
ents'  title  1^  regarded  as  resting  upon  prescription — an  im- 
plied grant — then  for  the  purpose  of  determining  its  terms  we 
must  look  to  the  nature  of  the  enjoyment  by  which  it  was  ac- 
quired; for,  as  provided  by  the  code  section  already  quoted, 
the  nature  of  that  enjoyment  measures  the  extent  of  the  ser- 
vitude. [8]  The  nature  of  respondents'  enjoyment  of  the 
servitude  consisted  in  conducting  water  in  an  open  earthen 
ditch  that  followed  a  certain  well-defined  and  established 
course  over  appellant's  land — a  line  that  had  been  established 
for  many  years.  That  line,  therefore,  and  none  other,  fixed 
the  extent  of  the  servitude  that  rested  upon  appellant's  realty. 
{Alien  V.  8wn  Jose  L.  &  W,  Co.,  92  Cal.  138,  [15  L.  R.  A.  93, 
28  Pac.  215] ;  Vestal  v.  Toung,  supra.) 

[9]  The  right  of  an  appropriator  of  water  upon  govern- 
ment land  that  has  since  become  private  property  to  divert  the 
water  at  any  particular  place  of  diversion,  and  conduct  it  to 
his  own  land  over  the  land  that  has  passed  into  private  owner- 
ship, is  the  right  of  a  grantee  of  an  easement.  As  a  primary 
easement  it,  of  course,  includes  what  are  sometimes  called 
"secondary  easements,"  or  the  right  to  do  such  things  as  are 
necessary  for  the  full  enjoyment  of  the  easement  itself,  as,  for 
example,  the  right  to  enter  upon  the  servient  tenement  and 
make  necessary  repairs.  But  secondary  easements  do  not  give 
the  owner  of  the  primary  easement  the  right  to  increase  the 
burden  upon  the  servient  tenement.  **The  burden  of  the 
dominant  tenement  cannot  be  enlarged  to  the  manifest  injury 
of  the  servient  estate  by  an  alteration  in  the  mode  of  enjoy- 
ing  the  former."  {North  Fork  W.  Co.  v.  Edwards,  121  Cal. 
666,  [54  Pac  69].    The  itaUcs  are  ours.)     [10]     The  right  of 
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secondary  easements  is  not  a  right  to  change  the  mode  of  en- 
joyment, if  such  change  increases  the  burden  upon  the  servi- 
ent estate — ^as  would  be  the  case  if  respondents  shifted  the 
line  of  their  ditch  every  time  a  winter  flood  or  spring  freshet 
washed  away  or  ate  into  the  bank  of  the  stream.  (North  Fork 
W,  Co,  V.  Edwards,  supra;  Joseph  v.  Ager,  108  Cal.  517,  [41 
Pac.  422] ;  Oliver  v.  Agasse,  132  Cal.  297,  [64  Pac.  401] ; 
Snyder  v.  Colorado  etc.  Co.,  181  Fed.  62,  [104  C.  C.  A.  136].) 
[11]  "The  right  to  appropriate  the  waters  of  a  stream  does 
not  carry  with  it  the  right  to  burden  the  lands  of  another  with 
a  ditch  for  the  purpose  of  diverting  the  waters  and  carrying 
them  to  the  place  of  intended  use,  for  that  cannot  be  done 
without  a  grant  from  the  land  owner,  or  a  lawful  exercise  of 
the  power  of  eminent  domain ;  and  this  although  the  particular 
circumsta/nces  be  such  that  the  proposed  appropriaiion  cannot 
he  effected  without  the  ditch,'*  {Snyder  v.  Colorado  etc,  Co,, 
supra.    The  italics  are  ours.) 

[12]  Finally,  it  is  contended  that  appellant  is  not  entitled 
to  any  injunctive  relief  because  an  injunction  is  a  matter,  not 
of  right,  but  of  grace ;  and  that  greater  injury  will  result  in 
awarding  than  in  withholding  the  injunction.  The  general 
principle  that,  when  one  without  right  attempts  to  appropri- 
ate the  property  of  another  by  conduct  which  will  ripen  into 
an  easement,  a  court  of  equity  will  compel  the  trespasser  to 
undo,  so  far  as  possible,  what  he  has  wrongfully  done,  is  too 
well  established  for  discussion.  [13]  To  this  general  rule 
there  are  a  few  well-recognized  exceptions.  Thus,  it  has  been 
held  that  a  court  of  equity  may  decline  to  issue  a  mandatory 
injunction  where  the  defendant  is  engaged  in  a  business  that 
serves  the  public;  or  where,  by  innocent  mistake,  erections 
have  been  placed  a  little  upon  the  plaintiff's  land  and  the 
damage  caused  to  defendant  by  their  removal  would  be  greatly 
disproportionate  to  the  injury  of  which  the  plaintiff  com- 
plains, and  the  defendant  has  proceeded  with  the  erection 
while  laboring  under  an  innocent  mistake  of  fact  or  a  bona  fide 
claim  of  right,  and  the  plaintiff  has  been  guilty  of  laches. 
(5  Pomeroy's  Equitable  Remedies,  sec.  508;  Szathmary  v. 
Boston  etc,  Ry.  Co.,  214  Mass.  42,  [100  N.  E.  1107].)  Re- 
spondents' contention  is  that  their  case  presents  features  that 
bring  it  within  these  exceptions  to  the  general  rul^  But  the 
appellant  here  was  not  guilty  of  laches,  and  respondents  did 
not  complete  the  reconstructed  ditch  in  good  faith.    A  large 
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part  of  it  was  completed  by  them  in  the  face  of  appellant's 
objection  after  the  action  was  commenced  and  a  restraining 
order  issued — ^the  order  that  subsequently  was  dissolved. 

[14]  To  justify  the  issuance  of  an  injunction  there  must 
be  substantial  injury.  Substantial  "injury,"  however,  does 
not  necessarily  involve  substantial  *' damage."  Where  a  valu- 
able property  right  exists — no  matter  how  small  its  value  may 
be — ^and  that  right  is  substantially  and  materially  interfered 
with  by  a  nuisance  caused  by  the  wrongful  use  of  the  prop- 
erty hy  another,  if  the  injury  is  of  a  continuing  nature,  re- 
quiring a  multiplicity  of  suits  to  secure  its  redress,  the  injureiJ 
owner  of  the  right,  if  he  be  not  himself  at  fault  through  laches 
or  otherwise,  is  entitled  to  injunctive  relief,  not  as  a  matter 
of  discretion  on  the  part  of  the  court,  but  as  a  matter  of  right ; 
and  his  right  to  this  relief  is  not  affected  by  any  comparison 
of  his  loss  with  that  resulting  to  tl^  defendant  by  reason  of 
the  granting  of  the  relief.  [15]  The  rule  that  a  chancellor 
will  refuse  to  enjoin  when  greater  injury  will  result  from 
granting  than  from  refusing  an  injunction  has  no  application 
where  the  act  complained  of  is  in  itself,  as  well  as  in  its  inci- 
dentS)  tortious.  In  such  case  it  cannot  be  said  that  injury 
would  result  from  an  injunction,  for  no  man  can  be  heard  to 
say  that  he  is  injured  by  being  prevented  from  doing  to  the 
hurt  of  another  that  which  he  has  no  right  to  do.  When  a 
suitor  has  brought  his  cause  clearly  within  the  rules  of  equity 
jurisprudence,  the  relief  he  asks  is  demandable  ex  debito  jus- 
tUiae,  and  needs  not  to  be  implored  ex  gratia.  There  can  be 
no  balancing  of  conveniences  when  such  balancing  involves  the 
preservation  of  an  established  right  which  will  be  extinguished 
if  relief  be  not  granted  against  one  who  would  destroy  it — 
yea,  though  the  right  be  but  that  of  a  peasant  to  but  a  part 
of  his  small  tenement.  (Walters  v.  McElroy,  151  Pa.  549,  [25 
Atl.  125] ;  Evans  v.  Fertilizing  Co.,  160  Pa.  209,  [28  Atl.  702]  ; 
SulUvan  v.  Jones  &  L.  Steel  Co.,  208  Pa.  540,  [66  L.  R.  A.  712, 
57  Atl.  1065] ;  Higgins  v.  Flemington  Water  Co.,  36  N.  J.  Eq. 
538;  Bristol  v.  Palmer,  83  Vt.  54,  [31  L.  B.  A.  (N.  S.)  887, 
and  extended  note,  74  Atl.  331] ;  Woodruff  v.  North  Bloom- 
field  Oravel  Min.  bo.,  9  Sawy.  542,  [18  Fed.  753] ;  Weimer  v. 
Lowery,  11  Cal.  104;  Gregory  v.  Nelson,  41  Cal.  278;  Learned 
V.  Castle,  78  Cal.  454,  [21  Pac.  11] ;  Moore  v.  Clear  Lake  W. 
Works,  68  Cal.  146,  [8  Pac.  816] ;  HeUbron  v.  Canal  Co.,  75 
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Cal.  426,  [7  Am.  St.  Eep.  183, 17  Pac.  535] ;  Allen  v.  8m  Jose 
L.  &  W.  Co.,  supra;  Allen  v.  Stowell,  145  Cal.  666,  [104  Am. 
St.  Rep.  80,  68  L.  R.  A.  223,  79  Pac.  371] ;  Vestal  v.  Young, 
sup7'a,) 

[16]  The  obvious  distinction  between  injury  and  damage 
— a  distinction  not  always  observed  when  dealing  with  the 
question  before  us — is  emphasized  by  Mr.  Wood,  who,  speak- 
ing of  a  man's  right  of  dominion  over  his  property  and  the 
jealous  care  with  which  the  courts  hfive  ever  guarded  this 
sacred  right,  says:  ** Whatever  invades  this  right  is  a  legal 
injury,  whether  damages  ensue  or  not."  (Wood  on  Nuisances, 
sec.  783.  See,  also,  sees.  376,  782.)  As  is  said  in  Learned 
V.  Castle,  supra,  speaking  of  an  injury  to  another's  land  that 
is  a  nuisance  per  se:  **It  is  an  injury  to  the  right,  and  it  can- 
not be  continued  because  other  persons  (whether  jurors  or 
not)  might  have  a  low  estimate  of  the  damage  which  it  causes. 
And  especially  is  this  so  when  the  continuance  of  the  wrong- 
ful act  might  ripen  into  a  right  in  the  nature  of  an  easement 
or  servitude.  .  .  .  The  right  to  an  injunction,  therefore,  in 
such  a  case  does  not  depend  upon  the  extent  of  the  damage 
measured  by  a  money  standard — the  maxim,  De  minimis,  etc., 
docs  not  apply."  Though  dissenting  from  the  majority  deci- 
sion in  Sullivan  v.  Jones  &  L,  Steel  Co.,  supra.  Justice  Mit- 
chell was  constrained  to  say  that  "where  a  clear  legal  right  is 
being  infringed,  I  agree  that  the  remedy  in  equity  is  as  man- 
datory as  in  law." 

Respondents  have  cited  a  number  of  cases  where  equitable 
relief  was  refused  on  the  ground  that  the  injury  was  merely 
theoretical  anj  the  damage  small.  In  so  far  as  these  were 
cases  where  injunctive  relief  was-rcfused,  it  will  be  found  on 
examination  either  that  the  injunction  that  was  refused  was 
an  injunction  pendente  lite — as  was  the  case  in  McGregor  v. 
Silver  King  Min,  Co.,  14  Utah,  47,  [60  Am.  St.  Rep.  883,  45 
Pac.  1091] — or  that  the  injunction  was  refused  because  there 
was  no  injury,  the  land  having  no  value  whatever — as  was  th^ 
case  in  Crescent  Min.  Co.  v.  Silver  King  Min,  Co.,  17  Utah, 
444,  [70  Am.  St.  Rep.  810,  54  Pac.  244],  a  decision  by  a 
divided  court.  [17]  That  the  doctrine  of  the  balance  of  con- 
venience, so  frequently  determinative  of  the  propriety  of 
granting  or  denying  a  preliminary  injunction,  has  no  appli- 
cation to  final  decrees  after  hearing  on  plenary  proofs,  is 
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firmly  established  in  this  and  other  states.  {Richards  v. 
Dower,  64  Cal.  62,  [28  Pac.  113] ;  note  to  Bristol  v.  Palmer, 
supra,  31  L.  E.  A.  (N.  S.)  882.)  That  an  injunction  may  be 
refused  where  the  property  invaded  is  absolutely  valueless  is 
conceded.  In  such  case  there  can  be  no  real  injury  whatever. 
If  the  invaded  property  has  no  value,  then,  obviously,  there 
can  be  nothing  more  than  a  mere  theoretical  injury,  as  was  the 
case  in  Jacob  v.  Day,  111  Cal.  571,  [44  Pac.  243] — one.  of  the 
cases  cited  by  respondents.  Here  appellant's  property,  wrong- 
fully invaded  by  respondents,  has  some  value,  even  though 
small,  and  his  claim  to  damages  at  law  is  indisputable,  even 
though,  measured  in  dollars,  the  amount  appears  insignificant 
compared  with  respondents'  investment.  We  know  of  no 
principle  of  law  or  power  in  a  court  of  equity  to  justify  or 
authorize  an  invasion  of  the  propei1;y  rights  of  one  private 
party  to  serve  the  convenience  or  necessities  of  another  pri- 
vate party.  Such  a  principle,  if  once  adopted  by  judicial 
tribunals,  upon  grounds  of  necessity,  would,  in  its  practical 
operation,  result  in  a  system  of  judicial  condemnation  of  the 
property  of  one  citizen  to  answer  an  assumed  necessity  or  con- 
venience of  another  citizen,  and  the  sacred  right  of  private 
property,  so  jealously  guarded  by  courts  in  all  English- 
speaking  countries,  would  become  but  a  shadowy  unsubstan- 
tiality. 

[18]  If  it  was  error  to  deny  appellant  a  final  decree  grant- 
ing him  injunctive  relief,  what  shall  be  said  of  a  judgment 
that  actually  adjudges  respondents  to  be  the  owners  of  an 
easement  in  that  p^rt  of  appellant's  land  upon  which,  as  tres- 
passers, they  have  wrongfully  built  a  portion  of  their  recon- 
structed ditch  ?  Not  only  does  the  decreie  do  this — it  goes  to 
the  length  of  enjoining  appellant  from  even  asserting  any 
right  adverse  to  such  easement.  This  is  tantamount  to  an 
injunction  enjoining  appellant  from  ever  bringing  an  action 
at  law  for  the  trespass,  or  from  suing  to  recover  the  damage, 
however  small,  caused  to  his  land  by  respondents'  unauthor- 
ized invasion  of  his  property.  Such  a  judgment  is  clearly 
erroneous.  The  same  error  likewise  inheres  in  and  vitiates 
the  findings.     For  this  reason  a  new  trial  is  unavoidable. 

[19]  2.  Appellant  complains  of  that  part  of  the  decree 
which  adjudges  respondents  to  be  the  owners  of  all  the  sur- 
face waters  of  the  creek  up  to  sixty  inches — the  capacity  of 


Digitized  by  VjOOQ  IC 


133  Pelsbnthal  v.  Warring.       [40  CaL  App. 

their  ditch — and  himself  the  owner  of  but  two  and  three-fifths 
inches.  t 

Adopting  the  testimony  of  those  witnesses  who  testified  that 
the  duty  of  water  on  lands  such  as  appellant's  is  one  inch  to 
five  acres,  and  finding  that  appellant  owns  thirteen  acres  of 
arable  riparian  land,  the  court  found  and  adjudged  him  to  be 
entitled  to  use  thereon  two  and  three-fifths  inches  for  irriga- 
tion and  domestic  purposes.  In  so  finding  and  adjudging  the 
court  seems  to  have  ignored  entirely  appellant's  indubitable 
right,  as  a  riparian  proprietor,  to  have  the  stream  flow  through 
his  land  undeteriorated  in  quality  and  undiminished  in  quan- 
tity, save  as  respondents,  as  appropriators  or  adverse  users, 
have  acquired  a  superior  right  to  take  a  definite  quantity  of 
water  from  the  stream  before  it  passes  from  appellant's  land. 

Since  appellant  is  a  riparian  owner,  the  decree  should  not 
have  attempted  to  limit  his  water  right  to  the  right  to  divert  a 
fixed  quantity — ^two  and  three-fifths  inches — ^f or  irrigation  and 
domestic  uses.  The  right  of  a  riparian  proprietor  in  or  to 
the  waters  of  a  stream  flowing  through  or  along  his  land  is 
not  the  right  of  ownership  in  or  to  those  waters,  but  is  a  usu- 
fructuary right — a  right,  among  others,  to  make  a  reasonable 
use  of  a  reasonable  quantity  for  irrigation,  returning  the  sur-. 
plus  to  the  natural  channel,  that  it  may  flow  on  in  the  accus- 
tomed mode  to  lands  below.  Use  does  not  create  the  right; 
disuse  cannot  destroy  or  suspend  it.  If  his  needs  do  not 
prompt  him  to  make  any  use  of  the  waters,  he  still  has  the 
right  to  have  them  flow  on  to,  and  along,  and  over  his  land  in 
their  usual  way,  excepting  as  the  accustomed  flow  may  be 
changed  by  the  act  of  God,  or  as  the  amount  of  it  may  be  de- 
creased by  the  reasonable  use  of  other  riparian  proprietors  or 
prior  appropriators,  if  any  there  be.  {Hargrave  v.  Cook,  108 
Cal.  72,  [30  L.  R.  A.  390,  41  Pac.  18].)  The  vice  of  the  de- 
cree  is  that  it  limits  appellant's  right  to  such  an  amount  as  he 
may  use  for  irrigation  and  domestic  purposes  upon  his  thir- 
teen acres  of  arable  riparian  lands.  He  owned  137^  acres, 
all  of  which  was  riparian  to  the  stream  and  included  the  thir- 
teen acres  of  irrigable  arable  land.  As  between  himself  and 
respondents,  appellant's  right  to  the  waters  of  the  stream  has 
no  limitation,  save  as  it  is  limited  by  the  superior  right  of  re- 
spondents as  the  owners  of  an  appropriator's  or  adverse  user's 
right.  So  limited,  appellant's  right  to  take  water  from  the 
stream — as  against  respondents' — might  be  more  or  less  than 
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two  and  three-fifths  inches.  Instead  of  fixing  a  definite  quan- 
tity that  app^ant  may  take  from  the  stweam,  and  decreeing 
that  his  interest  in  the  stream  is  confined  to  the  right  to  divert 
such  fixed  quantity  for  irrigation  and  domestic  uses,  the  court 
should  have  determined  the  amount  that  respondents  are  en- 
titled to  divert,  and  should  have  decreed  that  appellant  has 
all  the  rights  of  a  riparian  proprietor,  limited  only  I^  respond- 
ents'  superior  right  to  take  from  the  stream  a  quantity  ascer- 
tained and  fixed  by  the  court.  True,  the  court  did  undertake 
to  fix  the  quantity  that  respondents  have  the  right  to  take  f  rqm 
the  stream, ,  but  in  so  doing  proceeded  upon  an  erroneous 
theory;  and  the  finding  that  respondents  are  the  owners  of  the 
waters  of  Hopper  Creek  to  the  extent  of  sixty  inche?  is  not 
supported  by  the  evidence. 

[20]  Respondents  contend  that,  because  the  evidence  showed 
the  capacity  of  their  ditch  to  be  sixty  inches,  the  court  was 
justified  in  inferring  that  sixty  inches  was  the  amount  reason- 
ably necessary  for  the  beneficial  uses  to  which  they  applied 
the  water.  That,  in  fixing  the  extent  of  respondents'  right, 
the  court  proceeded  upon  the  theory  that  the  capacity  of  re- 
spondents' ditch  measures  their  right  to  the  water  of  the 
stream,  regardless  of  whether  that  amount  be  greater  or  less 
than  the  amount  reasonably  necessary  for  their  beneficial  uses, 
is  clearly  apparent  from  a  consideration  of  the  whole  record. 
In  adopting  the  theory  that  the  capacity  of  their  ditch  meas- 
ures respondents'  right  to  the  water  of  the  stream,  the  court 
indubitably  erred.  The  extent  of  an  appropriator's  or  adverse 
user's  right  is  limited,  not  by  the  quantity  of  water  actually 
diverted,  nor  by  the  capacity  of  his  ditch,  but  by  the  quantity 
which  is,  or  may  be,  applied  by  him  to  his  beneficial  uses. 
(Barroivs  v.  Fox,  98  Cal.  63,  [32  Pac.  811] ;  Smith  v.  Haw- 
kins,  120  Cal.  86,  [52  Pac.  139].)  An  appropriator's  right  is 
limited  to  such  quantity,  not  exceeding  the  capacity  of  his 
ditch,  as  he  may  put  to  a  useful  purpose  upon  his  Iwid  within 
a  reasonable  time,  by  use  of  reasonable  diligence.  (Senior  v. 
Anderson,  115  Cal.  496,  [47  Pac.  454].)  A  diversion  over 
and  above  what  is  reasonably  necessary  for  the  uses  to  which 
he  devotes  the  water  cannot  be  regarded  as  a  diversion  for  a 
beneficial  use.  He  cannot  waste.  If  there  is  any  surplus  over 
and  above  the  water  reasonably  necessary  for  his  beneficial  use, 
the  riparian  proprietor  below  his  point  of  diversion  has  the 
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right  to  demand  that  it  flow  in  the  stream  as  it  has  been  accus- 
tomed to  flow. 

[21]  Respondents'  suggestion  that,  because  the  evidence 
shows  the  capacity  of  their  ditch  to  be  sixty  inches,  and  that 
they  always  used  the  ditch  capacity,  the  court  could  infer 
therefrom  that  sixty  inches  is  reasonably  necessary  for  their 
beneficial  uses,  does  not  impress  us  as  having  any  force  in  the 
face  of  certain  indisputable  facts.  It  may  be  that,  in  the 
absence  of  any  direct  evidence  to  the  contrary,  a  court  would 
be  justified  in  presuming  that  an  appropriator  takes  no  more 
than  his  reasonable  uses  necessitate.  But  here  we  have  direct- 
evidence,  furnished  by  respondents  themselves,  that  sixty 
inches  greatly  exceeds  the  amount  reasonably  necessary  for 
their  beneficial  uses.  Thus,  Walter  Warring,  one  of  the  re- 
spondents, testified  that  thirty  inches,  constant  flow,  would  be 
suflBcient  to  irrigate  respondents*  lands  together  with  a  piece 
belonging  to  one  Pedleford.  Respondents  endeavor  to  make 
a  point  of  the  fact  that  this  witness  used  the  expression  ''con- 
stant flow,"  when  saying  thirty  inches  would  suflSce.  But  the 
sixty  inches  awarded  to  respondents  by  the  decree  means  sixty 
inches  ** constant  flow,"  or  else  the  decree  is  fatally  uncertain. 

As  indicating  that  the  court  seems  to  have  tried  the  case 
upon  the  theory  that  the  capacity  of  the  ditch  measures  re- 
spondents' right,  regardless  of  whether  it  carried  more  than 
was  reasonably  necessary  for  their  beneficial  uses,  are  the  fol- 
lowing facts,  shown  by  the  record :  In  the  early  stages  of  the 
trial,  in  reply  to  a  statement  by  the  court,  counsel  for  respond- 
ents said:  "We  claim  we  are  not  confined  to  the  necessity" — 
that  is,  the  amount  necessary  for  respondents'  beneficial  uses — 
**we  claim  we  have  a  right  to  use  as  much  as  we  have  been 
using";  and  when,  later  on  in  the  trial,  counsel  for  respond- 
ents asked  one  of  their  witnesses  how  much  water,  during  the 
irrigation  season,  respondents  took  out  of  the  stream,  and 
counsel  for  appellant  objected  on  the  ground  that  counsel 
should  ask,  **How  much  was  reasonably  necessary  for  them  to 
take?"  the  court  instead  of  sustaining,  overruled  the  objec- 
tion. It  was  a  proper  objection,  and  should  have  been  sus- 
tained. This  ruling  of  the  court,  coupled  with  its  failure  to 
limit  the  quantity  decreed  to  respondents  to  the  amount  which 
they  themselves  testified  would  sufiice  for  their  reasonable 
need8>  convinces  us  that  the  court  adopted  respondents'  theory 
that  the  capacity  of  their  ditch  measured  the  quantity  of  water 
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they  were  entitled  to  take,  without  regard  to  any  waste  on 
their  part. 

[22]  We  are  fully  aware  that  an  appellate  court  will  not 
reverse  a  finding  if  there  is  a  substantial  conflict  in  the  evi- 
dence; but  the  evidence,  in  order  to  raise  a  conflict,  must  be 
such  as  to  present  a  fair  and  reasonable  ground  for  a  differ- 
ence of  opinion.  And  where,  as  here,  it  is  clearly  apparent 
that  the  court's  finding  that  respondents  are  entitled  to  sixty 
inches  of  water  is  based  upon  the  erroneous,  theory  that  the 
extent  of  their  right  is  measured  by  the  capacity  of  their  ditch, 
and  that  amount  of  water  has  been  decreed  to  them  in  spite 
of  the  testimony  of  one  of  themselves  that  less  than  half  of 
that  quantity  would  suffice  for  the  reasonable  needs  of  their 
lands,  we  have  no  hesitancy  in  holding  that  the  finding  is 
within  the  rule  declared  in  Field  v.  8horb,  99  Cal.  661,  [34 
Pac.  504] ,  Smith  v.  Bdshm,  89  Cal.  427,  [26  Pac.  834] ,  and 
In  re  Cohum,  11  Cal.  App.  604,  [105  Pac.  924]. 

The  attempted  appeal  from  the  order  denying  appellant's 
motion  for  a  new  trial  was  taken  after  section  963  of  the  Code 
of  Civil  Procedure  was  amended  in  1915,  [Stats.  1915,  p.  209]. 
The  appeal  from  that  order,  therefore,  is  dismissed. 

The  judgment  is  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 


[Olv.  No.  1031.    TMra  Appellate  Diatriel.— February  87,  1919.] 

S.  J.  IRWIN,  etc.,  Appellant,  v.  JOHN  SILVA  et  al.,  De- 
fendants; JOHN  EMRICK,  Respondent. 

II]  Mechanic's  Lhcn— Time  for  Filing  Claim— Construction  or  Sec- 
tion 1187.  Code  of  Civil  Pbocedube. — ^Under  section  1187  of  the 
Code  of  Civil  Procedure,  where  work  ie  done  under  contract  between 
the  owner  of  the  property  upon  which  an  improvement  is  made  and 
the  contractor,  persons  furnishin-tj  either  labor  or  material  may,  at 
their  option,  file  their  claims  of  lien,  either  within  thirty  days  after 
eeasingr  to  labor  or  to  furnish  materials,  or  within  thirty  days  after 
the  eompletion  of  the  ori^nal  coxiftract  between  owner  and  contractor; 
but  where  the  work  is  not  done  under  such  a  contract,  laborers  and 
materialmen  must  file  their  liens  within  thirty  days  after  they  have 
cea«ed  to  labor  or  to  furnish  materials. 
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£2]  Id. — Improvbmints  Made  by  Ownbb  Himsxlt — Estoppel  not 
Appucable. — ^Where  the  improvements  are  not  made  under  contract, 
but  bj  tbe  owner  himself,  either  aetuallj  or  constructivelyy  the  pro- 
Tiflions  of  section  1^87  of  the  Oode  of  Giyil  Procedure,  as  to  the 
filing  of  notice  of  completion,  do  not  apply,  and  the  estoppel  raised 
bj  the  lattser  part  of  that  section,  where  there  is  a  default  on  the 
part  of  the  owner  to  file  such  notice,  cannot  be  inroked  bj  a  laborer 
or  a  materialman. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    M.  D.  Young,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gk>rden  A-  Stewart  for  Appellant 

Webster,  Webster  &  Blewett  for  Respondent. 

HABT,  J. — The  action  was  brought  to  foreclose  a  mechan- 
ic's lien  on  certain  property  belonging  to  the  defendant,  John 
Emrick.  The  land  was  under  lease  to  defendant,  John  Silva, 
who  obtained  from  plaintiff  lumber  and  material  which  he 
used  in  constructing  certain  buildings  for  his  own  use.  De- 
fendant Silva  defaulted,  judgment  was  in  favor  of  defend- 
ant Emrick,  and  the  appeal  is  by  plaintiff,  .on  the  judgment- 
roll,  from  said  judgment. 

It  was  found  by  the  court:  That  between  the  fifth  day  of 
June,  1915,  and  the  sixteenth  day  of  November,  1915,  plain- 
tiff sold  and  delivered  to  defendant  Silva  lumber  and  mate- 
rials which  were  used  by  him  in  the  erection  of  certain  build- 
ings ;  that  said  buildings  were  constructed  by  defendant  Silva 
with  the  knowledge  of  the  defendant  Emrick ;  that  during  the 
course  of  const^ction  of  said  buildings  and  before  they  were 
completed  portions  of  them  were  occupied  by  defendant  Silva. 
**That  the  defendant,  John  Silva,  continued  to  work  intermit- 
tently in  and  about  said  buildings  and  improvements  up  to 
the  fourth  day  of  December,  1915,  at  which  time  said  build- 
ings were  completed.  That  said  buildings  were  constructed 
by  said  John  Silva  in  person  and  not  by  a  contractor.  That  on 
the  eighth  day  of  February,  1916,  and  within  ninety  days  after 
the  last  delivery  of  said  lumber  and  building  material  and  the 
completion  of  said  buildings,"  plaintiff  filed  a  claim  of  lien. 
**That  no  notice  was  ever  filed  by  the  defendants,  or  either 
of  them,  .  .  .  setting  forth  the  date  when  said  buildings  were 
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completed,  or  any  of  the  facts  required  to  be  set  forth  in  sec- 
tion 1187  of  the  Code  of  Civil  Procedure;  .  .  .  that  the  de* 
fendanty  John  Emrick,  knew  at  all  times  that  said  buildings 
were  in  the  course  of  construction,  and  he  at  no  time  gave 
notice  that  he  would  not  be  responsible  for  any  bills  incurred 
in  the  delivery  of  said  lumber." 

As  conclusion  of  law  the  court  declared :  That  $540.45  was 
due  plaintiff  from  defendant  Silva,  but  ** that; the  plaintiff  is 
not  entitled  to  a  decree  against  the  defendant,  John  Emrick, 
establishing  a  lien  upon  the  lands  and  premises  of  the  said 
John  Emrick  in  satisfaction  of  the  judgment  of  the  plaintiff 
against  the  defendant,  John  Silva  ...  by  reason  that  said 
claim  of  lien  is  null  and  void  and  of  no  force  and  effect,  not 
having  been  filed  within  the  time  required  by  law." 

The  only  question  presented  for  our  decision  is,  What  time 
has  a  materialman  in  which  to  file  a  claim  of  lien  for  mate- 
rials furnished  and  used  in  the  construction  of  a  building 
where  it  is  not  constructed  under  contract? 

Section  1187  of  the  Code  of  Civil  Procedure  provides; 
**  Every  original  contractor,  claiming  the  benefit  of  this  chap- 
ter, within  sixty  days  after  the  completion  of  his  contract,  and 
every  person  save  the  original  contractor  claiming  the  benefit 
of  this  chapter,  within  thirty  days  after  he  has  ceased  to  labor 
or  has  ceased  to  furnish  materials,  or  both ;  or  at  his  option, 
within  thirty  days  after  the  completion  of  the  original  con- 
tract, if  any,  under  which  he  was  employed,  must  file  for  rec- 
ord ...  a  claim  of  lien.  .  .  .  Any  trivial  imperfection  in  the 
said  work,  or  in  the  completion  of  any  contract  by  any  lien 
claimant,  or  in  the  construction  of  any  building,  .  .  .  shall 
not  be  deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien;  and,  in  all  cases,  any  of  the  following  shall  be 
deemed  equivalent  to  a  completion  for  all  the  purposes  of 
this  chapter :  the  occupation  or  use  of  a  building  ...  by  the 
owner,  or  his  representative;  or  the  acceptance  by  said  owner 
...  of  said  building,  ...  or  cessation  from  labor  for  thirty 
days  upon  any  contract  or  upon  any  building,  ...  or  the 
alteration,  addition  to,  or  repair  thereof;  the  filing  of  the 
notice  hereinafter  provided  for.  The  owner  may  within  ten 
days  after  completion  of  any  contract,  or  within  forty  dajrs 
after  cessation  from  labor  thereon,  file  for  record  ...  a  notice 
setting  forth  the  date  when  the  same  was  completed,  or  on 
which  cessation  from  labor  occurred.  •  •  •  In  case  such  notice 
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be  not  60  filed  then  the  said  owner  and  all  persons  deraigning 
title  from  or  claiming  any  interest  through  him  shall  be  es- 
topped in  any  proceedings  for  the  foreclosure  of  any  lien  pro- 
vided for  in  this  chapter  from  maintaining  any  defense  therein 
based  on  the  ground  that  said  lien  was  not  filed  within  the 
time  provided  in  this  chapter;  provided,  that  all  claims  of  lien 
must  be  filed  within  ninety  days  after  the  completion  of  any 
building  ...  or  the  alteration,  addition  or  repair  thereto." 

It  will  be  observed  that  the  lien  was  filed  after  sixty  but 
within  ninety  days  after  the  time  at  which  the  court  finds  that 
the  buildings  were  completed.  But  the  plaintiff  relies  upon 
and  invokes  the  estoppel  created  by  the  latter  part  of  section 
1187,  where  there  is  default  on  the  part  of  the  owner  of  land 
upon  which  a  building  has  been  erected  to  file  for  record  within 
the  time  prescribed  by  the  section  a  notice  setting  forth  the 
date  when  the  same  was  completed,  or  on  which  cessation  of 
labor  occurred.  On  the  other  hand,  the  respondent  contends, 
and  upon  that  theory  the  court  below  decided  the  case,  that 
the  estoppel  raised  by  said  section  has  no  application  to  a  case 
where,  as  is  the  claim  here,  the  building  is  not  constructed  or 
the  improvement  made  under  a  contract.  In  other  words,  it 
is  contended  that  the  estoppel  referred  to  is  not  available  to 
the  claimant  where  the  building  is  constructed  or  the  improve- 
ment is  made  by  the  owner  of  the  land  himself,  either  actually 
or  constructively. 

The  position  of  counsel  for  the  respondent,  as  above  stated, 
follows  from  their  construction  of  the  following  portion  of 
said  section,  or  from  the  signification  they  ascribe  to  the  word 
"contract*'  as  employed  therein:  '*The  owner  may  within  ten 
days  after  completion  of  any  contract,^ ^  etc.,  implying,  as  is 
the  theory,  that  the  estoppel  which  follows  from  the  failure  of 
the  owner  to  file  the  notice  prescribed  has  relation  to  a  contract, 
and  that,  unless,  therefore,  the  work  is  done  under  a  contract 
the  estoppel  cannot  be  made  available  as  against  the  defense 
by  the  owner  that  the  lien  has  not  been  filed  within  the  time 
fixed  by  said  section. 

No  case  has  been  cited,  and,  after  some  independent  re- 
search, we  have  found  none,  in  which  the  precise  question 
presented  here  has  ever  been  considered  and  decided  by  any 
of  the  appellate  courts  of  this  state.    We  are,  therefore,  driven  , 
to  a  determination  of  the  problem  submitted  entirely  by  what 
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we  consider  to  be  a  reasonable  construction  of  the  language  of 
section  1187  of  the  Code  of  Civil  Procedure. 

Counsel  for  the  appellant,  as  in  support  of  his  contention  as 
to  the  meaning  and  scope  of  that  portion  of  said  section  which 
relates  to  the  estoppel,  lays  particular  stress  upon  the-  proposi- 
tion that  it  is  thereby  provided  that  the  estoppel  shall  apply 
to  *'any  proceedings  for  the  foreclosure  of  any  lien  provided 
for  in  this  chapter/^  It  is  argued  that  this  language  clearly 
implies  that  the  estoppel  is  applicable  in  any  proceedings  for 
the  foreclosure  of  any  lien  authorized  by  any  section  or  pro- 
vision embraced  within  the  chapter  of  the  code  relating  to  the 
liens  of  mechanics,  laborers,  materialmen,  etc.,  and,  therefore, 
may  be  invoked  as  well  in  a  case  where  the  work  has  not  been 
done  under  a  contract  as  in  a  case  where  the  work  has  been 
done  under  a  contract.  But  whether  this  argument  be  sound  or 
not  must  be  determined  from  an  ascertainment  of  the  meaning 
of  the  preceding  language  of  the  section.  The  language  * '  shall 
be  estopped  in  any  proceedings  for  the  foreclosure  of  any  lien 
provided  for  in  this  cnapter^*  obviously  means,  not  necessarily 
all  liens  ** provided  for  in  this  chapter,'*  but  any  lien  ''pro- 
vided for  in  this  chapter"  as  to  which  it  was  the  legislative 
intent  that  the  estoppel  might  be  invoked ;  so,  after  all,  we  are, 
as  stated,  required  to  turn  to  the  language  itself  providing  for 
the  estoppel  to  ascertain  in  what  cases  the  estoppel  may  be 
relied  upon  by  a  lien  claimant.  And  in  getting  at  the  true 
meaning  of  the  provision  as  to  the  estoppel — ^that  is,  to  ascer- 
tain in  what  cases  the  legislature  intended  that  the  estoppel 
may  be  invoked — ^we  will  be  greatly  assisted  by  an  examina- 
tion of  the  preceding  parts  of  said  section  and  other  p^*ovisions 
of  the  lien  law. 

[l]  It  is  important  to  note  the  initial  language  of  section 
1187,  viz.:  "Every  original  contractor,  claiming  the  benefit  of 
this  chapter,  within  sixty  days  after  the  completion  of  his  con- 
tract, and  every  person  save  the  original  contractor  claiming 
the  benefit  of  this  chapter,  within  sixty  days  after  he  has 
ceased  to  labor,  or  has  ceased  to  furnish  materials,  or  both ;  or 
at  his  option,  within  thirty  days  after  the  completion  of  the 
original  contract,  if  any,  under  which  he  was  employed,  must 
file  for  record,"  his  lien,  etc.  It  seems  to  us  to  be  perfectly 
plain  that  that  language  was  intended  to  mean  that,  in  the 
case  of  any  work  being  done  under  a  contract  between  the 
owner  of  the  property  upon  which  the  improvement  is  to  be 
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made  and  a  contractor,  the  persons  furnishing  either  labor  or 
materials  in  sudi  case  may,  at  their  election,  select  one  of  two 
alternatives  as  to  the  time  of  filing  their  liens  for  the  same,  to 
wit,  either  within  thirty  days  after  they  have  ceased  to  labor 
or  to  furnish  materials  or  within  thirty  days  after  the  com- 
pletion of  the  original  contract  between  the  owner  and  the  con- 
tractor, but  that  where  the  work  is  not  done  by  or  under  such 
a  contract — as,  for  instance,  where  the  work  is  done  by  the 
owner  of  the  property  himself,  either  actually  or  presump- 
tively, laborers  and  materialmen  must  file  their  liens  within 
thirty  days  after  they  have  ceased  to  labor  or  ceased  to  fur- 
nish materials.  That  the  second  alternative  or  option  was  not 
intended  to  apply  to  the  latter  class,  is,  it  seems  to  us,  indu- 
bitably shown  by  the  use  of  the  words,  "if  any,"  immediately 
preceding  the  words,  ''original  contract."  The  phrase,  '*if 
any,"  as  so  employed,  was  certainly  intended  to  and  does  oper- 
ate as  a  limitation  upon  the  second  option — ^that  is,  the  option 
to  file  the  lien  within  thirty  days  after^^the  completion  of  the 
original  contract,  if  there  be  any  such  contract.  If  there  be 
no  contract,  then  the  lien  claimants  furnishing  labor  or  mate- 
rials are  afforded  full  opportunity  to  preserve  their  remedy 
by  lien  by  filing  the  same  within  thirty  days  after  they  have 
ceased  to  labor  or  to  furnish  materials. 

The  theory  upon  which  those  bestowing  labor  upon  or  fur- 
nishing materials  to  be  used  in  the  construction  of  a  building, 
where  the  work  is  done  or  to  be  done  by  contract  between  the 
owner  and  a  contractor,  are  afforded  by  the  statute  two  differ- 
ent occasions  upon  which  they,  at  their  option,  may  file  their 
liens  may  thus  be  explained :  In  the  case  of  work  done  by  or 
under  contract,  the  contractor  himself  employs  the  labor  and 
orders  the  materials  essential  to  the  completion  of  his  contract, 
and,  it  may  be  added,  is  primarily  liable  for  the  labol*  bestowed 
upon  and  the  materials  furnished  for  the  construction  or  re- 
pair of  the  building  or  other  structure.  It  is  safe  to  say  that 
in  such  a  case  the  contractor  is  required,  in  many  instances, 
to  rely  upon  the  money  he  is  to  receive  as  the  contract  price 
with  which  to  pay  for  the  labor  and  materials  employed  by 
him  in  the  execution  of  the  contract,  and  it  follows  that,  in 
such  circumstances,  he  must  obtain  credit  to  enable  him  to 
carry  out  the  terms  of  his  contract.  The  contract  may  pro- 
vide for  the  payment  of  the  contract  price  in  installments,  of 
which  it  niay  be  agreed  that  some  shall  not  be  paid  until  the 
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contract  has  been  fully  completed,  or  substantially  so.  The 
legislature,  having  this  situation  in  view,  very  properly  and 
wisely,  therefore,  took  the  pains  to  provide  for  such  a  contin- 
gency by  giving  to  laborers  and  materialmen,  in  the  case  of 
work  done  by  contract,  the  option  of  filing  their  liens  within 
the  time  specified  as  well  after  the  completion  of  the  contract 
as  after  the  cessation  of  labor  or  of  the  furnishing  of  mate- 
rials, thus  enabling  them  to  extend  the  credit  to  the  contractor, 
if  they  wish  to  do  so,  and  at  the  same  time  enabling  the  con- 
tractor to  go  on  with  the  completion  of  his  contract  without 
that  embarrassment  or  handicap  which  might  follow  as  against 
him  from  the  filing  of  liens  before  the  completion  of  the  work. 
In  such  case,  the  laborers  and  materialmen  would  not  be  re- 
quired to  exercise  constant  watchfulness  to  ascertain  precisely 
when,  the  time  for  filing  their  liens  would  begin  to  run,  for 
then  they  would  know  from  the  contract  itself,  which  should 
be  on  file  in  the  county  recorder's  office,  about  when  it  would 
be  completed,  or  may  rely  for  knowledge  of  that  fact  upon  the 
notice  of  completion  which  the  owner  is  required  to  file,  in  the 
case  of  a  statutory  as  well  as  in  that  of  an  actual  completion 
{B08CUS  V.  Waldmann,  31  Cal.  App.  245,  254,  255,  [160  Pac. 
180]),  to  preserve  in  himself  the  right  to  object  if  the  lien  is 
not  filed  within  the  statutory  time. 

The  situation  is  entirely  different  where  the  work  is  not 
done  by  contract.  Hie  owner  in  such  case  is  primarily  re- 
sponsible for  the  claims  of  laborers  and  materialmen  furnish- 
ing the  labor  and  the  materials  to  carry  on  the  work.  Then 
in  that  case  there  may  be  no  definite  plans  or  definite  time 
fixed  for  the  completion  of  the  work,  with  the  result  that  the 
work  may  be  extended  over  a  long  period  of  time  to  comport 
with  the  convenience  of  the  owner.  The  work  may  be,  in  point 
of  magnitude,  of  little  consequence,  and  material  for  its  pur- 
pose may  be  ordered  and  delivered  but  not  put  into  the  build- 
ing or  structure  for  months  after  its  delivery,  and  thus,  daim- 
ants^in  such  a  case,  if  they  were  required  to  wait  until  the 
filing  of  a  notice  of  completion  by  the  owner,  would  have  to 
wait  an  indefinite  time  before  they  could  file  their  liens,  with- 
out prematurely  doing  so.  Such  lien  claimants  can,  them- 
selves, it  is  obvious,  always  know,  independently  and  without 
the  aid  of  extrinsic  evidence  or  notice,  when  they  have  ceased 
to  labor  or  to  furnish  materials,  and  thus  more  than  other  per- 
sons are  in  a  position  to  know  the  date  from  which  the  time 
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within  which  they  must  file  their  liens,  if  they  would  enjoy 
the  benefit  of  such  protection,  begins  to  run.  They  are  not  re- 
quired to  be  incessantly  on  the  alert  and  so  watch  the  progress 
of  the  work  for  the  purpose  of  ascertaining  when  it  is  com- 
pleted. 

But  it  is  hardly  necessary  to  proceed  further  in  the  dis- 
covery of  reasons  which  justify  the  conclusion  that  in  but  one 
contingency  are  the  laborers  and  materialmen  at  liberty,  under 
the  statute,  to  file  their  liens  after  the  completion  of  the  work. 
It  may  be  added,  however,  that  the  initial  language  of  section 
1187  clearly  and  unquestionably  provides  for  two  different 
courses  which  the  owner  of  land  is  at  liberty  to  adopt  for 
the  erection  or  improvement  of  structures  thereon,  to  wit: 
1.  Where  the  work  of  construction  or  repair  is  done  under  a 
contract  between  the  owner  of  the  land  upon  which  the  im- 
provement is  to  be  made  and  a  contractor,  in  which  case  either 
the  original  or  subcontractor  employs  the  labor  and  orders  the 
materialfi;  2.  Where  the  owner,  either  by  himself  directly  or 
by  agent,  presumptively  or  constructively,  does  the  work  and 
employs  the  labor  and  orders  the  materials ;  and  that  from  this 
proposition  it  becomes  the  more  clearly  apparent  that  wher- 
ever the  term  ** contract*'  is  employed  in  the  statute,  it  was 
intended  to  be  so  used  and  to  be  understood  in  the  sense  in 
which  it  is  employed  in  section  1183,  the  initial  section  of  the 
chapter  upon  the  subject  of  liens.  And  Jthat  the  sense  in 
which  that  word  or  the  phrase,  ** original  contract,"  is  used 
in  the  latter  section  is  that  of  work  to  be  done  by  or  under  a 
contract  between  the  owner  and  a  contractor  is  plainly  evi- 
denced by  the  provision  contained  in  said  section  1183  to  the 
effect  that  the  liens  *'in  this  chapter  provided"  shall  not  in 
the  case  of  any  claimants,  other  than  the  contractor,  be  lim- 
ited, as  to  any  amount,  by  any  contract  price  agreed  upon  be- 
tween the  contractor  and  the  owner,  except,"  etc.,  the  provi- 
sion as  to  the  effect  of  the  filing  of  **such  original  contract" 
before  the  commencement  of  the  work  upon  the  rights  of  those 
performing  labor  thereon  or  furnishing  materials  thereunder, 
the  provision  for  the  filing  of  a  bond  with  **such  contract"  in 
the  office  of  the  county  recorder,  the  effect  of  which  is,  in  addi- 
tion to  securing  to  lien  claimants,  other  than  the  contractor, 
the  payment  of  their  liens,  to  restrict  the  right  of  recovery  as 
against  the  owner  to  the  ** contract"  price,  and  the  provision 
that  any  change,  alteration,  or  modification  ''of  any  such  con- 
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tract  between  the  owner  and  his  contractor"  shall  not  have 
the  effect  of  releasing  or  exonerating  any  surety  or  sureties 
upon  any  bond  given  under  this  section.  All  these  provisions, 
we  say,  unquestionably,'  refer  and  apply  to  cases  where  the 
work  is  done,  not  by  the  owner  himself,  either  actually  or  con- 
structively, but  by  or  under  contract  between  the  owner  and  a 
contractor,  and  from  this,^as  before  declared,  the  proposition 
seems  to  be  clearly  deducible — indeed,  so  much  so  as  to  trans- 
fer it  far  beyond  the  realm  of  doubt — that  wherever  the  word 
''contract*'  or  the  phrase  ''original  contract'*  is  thereafter 
used  in  the  law,  it  must  have  been  so  employed  in  the  sense  in 
which  section  1183  uses  it,  unless  there  is  discernible  from  the 
statute  itself  some  overruling  reason  for  applying  the  term  or 
the  phrase  in  a  different  sense.  No  just  reason  has  been  shown 
and,  after  a  painstaking  consideration  of  the  lien  law  in  its 
entirety,  none  has  occurred  to  us,  supporting  the  contention 
of  the  appellant  with  respect  to  the  sense  in  which  the  legisla- 
ture intended  the  word,  "contract"  as  used  in  that  part  of 
section  1187  relating  to  the  filing  of  notice  by  the  owner  of  the 
completion  of  the  work  was  to  be  understood  and  applied. 
Indeed,  the  construction  above  given  section  1183  and  the  ini- 
tial language  of  section  1187,  about  the  correctness  of  which 
construction  it  seems  to  us  there  can  be  no  doubt,  is  itself  suffi- 
cient to  negative  the  contention  that  the  word  "contract"  as 
used  in  the  provision  relating  to  the  filing  of  notice  of  comple- 
tion by  the  owner  is  to  be  interpreted  to  mean  the  "building" 
or  the  "structure"  or  the  "work,"  whatever  may  be  its  char- 
acter, to  be  done.  As  pointed  out,  there  is  apparent  no  good 
or  any  reason  why  that  word  should  be  given  such  a  meaning. 
To  require  the  owner,  in  cases  where  he  has  himself,  either 
actually  or  by  presumption,  done  the  work,  to  file  a  notice  of 
completion  would  add  nothing  to  the  rights  of  lien  claimants 
in  such  cases,  it  would  benefit  them  in  no  way,  it  would  afford 
them  no  better  or  greater  or  more  advantageous  opportunity 
to  preserve  their  right  to  liens  than  by  the  provision  that  they 
may  file  their  liens  within  thirty  days  after  they  have  ceased 
to  labor  or  to  furnish  materials.  Besides,  as  already  shown, 
the  exercise  of  the  second  option  provided  for  in  a  case  where 
the  work  is  done  by  contract  could  not  affect  the  owner  where 
he  does  the  work  himself  as  it  does  a  contractor  in  the  former 
case,  for,  while  the  provision  may,  as  shown,  help  the  contrac- 
tor in  certaii)  indicated  circumstances,  and  at  the  same  time 
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aflford  ample  protection  to  claimants,  yet  where  the  work  is 
done  by  the  owner  himself  it  can  be  of  no  just  benefit  to  him^ 
since  he  must  himself  pay  for  the  labor  and  materials  em- 
ployed in  the  work,  and  may  proceed  with  the  work  accordingr 
to  his  own  wish  and  convenience.  He  may,  as  before  stated, 
extend  the  work  of  construction  over  a  long  period  of  time — 
in  fact,  indefinitely — or  do  it  by  piecemeal,  if  he  is  without 
the  means  to  press  it  on  to  completion  as  early  or  soon  as  ordi- 
narily he  might,  and  yet  in  such  case  he  cannot  euflfer  by  rea- 
son thereof  as  could  a  contractor,  who  is,  ordinarily,  bound  to 
complete  his  contract  within  a  specified  or  reasonable  time. 

But  there  is  another  and,  we  think,  a  well-nigh  conclusive 
reply  to  the  contention  that  the  provision  for  the  filing  by  the 
owner  of  a  notice  of  the  completion  of  the  contract  applies  to 
the  case  where  the  work  is  not  done  under  contract,  and  it  is 
this:  The  provision  with  respect  to  the  filing  of  a  notice  of 
completion  as  it  read  prior  to  the  revision  of  the  lien  law  by 
the  l^slature  of  1911,  [Stats.  1911,  p.  1313],  was  in  the  fol- 
lowing language:  '"The  owner  of  any  property  on  which  labor 
has  been  bestowed  or  for  which  materials  have  been  furnished 
to  be  used  in  the  construction,  alteration,  addition  to  or  re- 
pair, either  in  whole  or  in  part,  of  any  work  mentioned  in  see- 
tion  1183  of  this  code,  must,  within  ten  days  after  the  com- 
pletion thereof,  or  within  forty  days  after  the  cessation  from 
labor  upon  any  unfinished  contract,  or  upon  any  unfinished 
building,  improvement  or  structure,  or  the  alteration,  addi- 
tion to  or  repair  thereof,  file  for  record  ...  a  notice  setting 
forth,"  etc.  (See  Stats.  1897,  p.  202.)  We  have  seen  no 
cases  which  have  construed  the  section  as  it  thus  read  prior  to 
1911,  but  undoubtedly  the  language  quoted  could  reasonably 
have  been  so  construed  as  to  have  made  it  applicable  to  cases 
where  the  work  was  Hot  done  by  contract  as  well  as  those  cases 
where  the  work  was  done  by  contract,  and  it  is  most  probably 
true  that,  when  so  applying  it,  it  was  found  to  be  so  unneces- 
sary— so  impotent  in  the  achievement  of  any  useful  purpose — 
that  the  legislature  of  1911,  having  so  viewed  it,  ex  industrial 
changed  it  so  as  that  it  would  read  as  it  now  exists.  At  any 
rate,  we  can  conceive  of  no  stronger  reason  calling  for  the 
amendment  than  tha^  of  avoiding  the  absurdity  of  requiring 
the  owner,  where  be  has  himself  done  the  work,  to  file  a  notice 
of  completion  when  at  the  samfe  time  there  exists  a  provision 
which  affords  the  laborer  and  materialman  in  such  a  case  the 
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right  of  filing  their  lienfl  within  thirty  days  after  they  have 
ceased  to  labor  or  to  furnish  materials,  an  event  produced  by 
their  own  acts  or  conduct  and  which,  therefore,  they  of  neces- 
sity have  actual  knowledge  of. 

[2]  It  follows,  of  course,  from  the  view  of  section  1187 
above  given,  that  only  those  whose  rights  would  be  affected 
by  the  filing  of  the  notice  of  completion  may  invoke  the  estop- 
pel provided  for  in  said  section  when  no  such  notice  is  filed. 
If,  in  other  words,  the  provision  as  to  the  notice  of  comple- 
tion applies  only  when  there  is  a  contract,. then,  obviously,  the 
estoppel  is  applicable  and  may  be  invoked  only  when  there  is 
a  contract.  There  being  no  contract  in  this  case— ^that  is,  the 
buildings  for  which  the  plaintiff  furnished  materials  not  hav- 
ing been  constructed  by  or  under  contract  between  the  owner 
and  a  contractor  but  constructively  by  the  owner  himself — 
the  provision  of  section  1187  as  to  the  filing  of  notice  of  com- 
pletion does  not,  as  to  the  appellant,  apply,  and  as  an  essen- 
tial corollary  of  that  proposition  the  estoppel  provided  for  in 
said  section  does  not  apply  and,  therefore,  cannot  be  invoked 
in  this  case.  In  a  word,  the  plaintiff,  by  reason  of  the  cir- 
cnmstances  of  this  case,  comes  within  that  class  of  lien  claim- 
ants who  have  available  to  tbem  under  the  statute  but  a  single 
course  to  pursue  to  preserve  their  remedy  by  lien,  viz.,  to  file 
their  liens  within  thirty  days  after  they  have  ceased  to  labor 
upon  or  furnish  material  for  the  work  to  be  done. 

The  effect  of  the  construction  herein  of  the  statute,  as 
amended  in  1911,  is  obviously  not  to  impair  in  any  way  the 
rights  of  any  claimants,  but,  on  the  contrary,  it  seems  to  us,  is 
to  make  it  fair  and  just  to  all  lien  claimants.  And  no  discrim- 
ination can  result  from  the  statute  as  it  is  so  construed.  The 
statute  deals  with  two  general  classes  of  cases,  and  as  we  con- 
strue it  those  of  each  class  are  treated  alike.  The  contingency 
upon  the  happening  of  which  a  member  of  each  class  'must 
act  to  preserve  his  rights  is  plainly  pointed  out  and  affords  to 
every  claimant  full  opportunity  for  protecting  his  rights  under 
the  statute.  If  our  construction  of  section  1187  would  lead  to 
any  other  result,  we  would,  of  course,  be  compelled  to  hold,  in 
the  face  of  plain,  ordinarily  understandable  words  and  lan- 
guage, that  the  legislature  did  not  intend  to  say  what  the  face 
of  the  lan^€ige  of  the  statute  clearly  and  naturally  implies  and 
fflgnifies.  But,  ^  we  have  shown,  to  give  to  all  claimants  their 
constitutional  right  to  liens  and  at  the  same  time  give  to  own- 
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ers  just  protection,  there  is  no  necessity  for  such  a  construc- 
tion of  the  law  established  for  the  enforcement  of  liens  as  it 
exists  at  the  present  time.  As  declared,  the  law,  as  we  here 
construe  it,  in  no  way  curtails  or  qualifies  or  impairs  the  rights 
of  any  of  the  claimants  of  either  class,  but  leaves  all  with  equal 
rights,  according  to  the  several  contingencies  upon  which  they 
may  preserve  their  right  of  lien,  and  affords  them  as  well  as 
the  owners  of  property  ample  protection. 

Accordingly,  we  conclude  that  the  decision  below  is  correct, 
and  the  judgment  is,  therefore,  affirmed. 

Buck,  P.  J.,  pro  iem,,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  April  28,  1919. 

All  the  Justices  concurred  except  Melvin,  J.,  who  was  absent. 


[OIt.  No.  2709.    Tint  Appelate  IHstriet,  DiTisIon  Two.— Flebrnary  88, 

1919.] 

LAIDA  P.  LEMLEY,  as  Administratrix,  etc..  Plaintiff  and 
Respondent,  v.  DOAK  GAS  ENGINE  COMPANY,  De- 
fendant  and  Appellant;  PACIFIC  FOUNDRY  COM- 
PANY, Defendant  and  Respondent. 

[1]  Employer  and  Employee — Death  op  Employee  —  Action  foe 
Damages  —  Koseberrt  Act  —  Election  to  Accept  Peovisions — 
OoNSTRUcnoN  of  Act. — In  this  action  for  damagee  for  the  death 
of  an  employee,  who  waa  emplojed  at  a  daily  wa^e  by  one  who  at 
the  time  of  the  employment  was  not  subject  to  the  provisions  of 
the  Boseberry  Act  (Stats.  1911,  p.  796),  but  who  elected  to  accept 
the  proviaions  of  the  act  seventeen  days  before  the  accident  in  which 
the  employee  was  killed,  it  is  held  that  the  failure  of  the  employee, 
when  the  employer  accepted  the  provisions  of  the  act,  to  give  notice 
in  writing  that  he,  the  employee,  elected  not  to  become  subject  to 
the  act,  did  not  render  him  subject  to  its  compensation  provisions, 
since  subdivision  2  of  section  7  of  the  Boseberry  Act  has  reference 
to  the  time  of  the  employee's  entering  into  the  "contract  of  hire" 
mentioned  in  that  section,  and  not  to  any  antomatie  renewal  each 
day  of  the  contract  of  hire  by  goin^  to  work  each  morning. 
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£2]  Id. — Employki's  Time  to  Elect, — The  section  of  the  Boseberry  Act 
referred  to  pladnlj  contemplated  that  an  emplojee,  under  such  cir- 
eamstances  ae  those  in  the  present  case,  should  have  thirty  days 
after  the  acceptance  by  the  employer  of  the  provisio-ns  of  the  act 
within  which  to  elect  whether  he,  the  employee,  would  be  bound 
by  the  act  or  not. 

13]  Id. — Emplotee's  Failure  to  Elect. — Failure  of  the  employee  to 
elect  not  to  be  bound  for  seyenteen  days  after  the  employer  became 
subject  to  the  act  was  not  an  acceptance  of  the  prowsiona  of  the 
act  on  his  part,  aince  the  employee  had  thirty  days  within  which  to 
make  auch  election. 

£4]  Etidenoe— Expert  Opinion— Action  pob  Damages  fob  Death — 
Bubstino  of  Flt-wheel — Cause  of  Accident. — In  an  action  for 
damages  for  a  death  due  to  the  breaking  of  a  fly-wheel  while  an 
engine  waa  being  tested,  it  was  not  improper  to  ask  a  witness  who 
had  assisted  in  making  the  testa  and  had  testified  fully  regarding 
all  the  facts  and  circumstances  surroundnng  the  accident:  "What, 
in  your  opinion,  caused  that  fly-wheel  to  break  f" 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.    Afltoned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanley  Moore  and  Qeo.  E.  Ford  for  Plaintiff  and  Re- 
spondent. 

Fitzgerald,  Abbott  &  Beardsley  and  Chickering  ft  Gregory 
for  Defendant  and  Appellant. 

Thomas,  Beedy  &  Lanagan  for  Defendant  and  Respondent. 

LANGDON,  P.  J. — ^This  is  an  appeal  from  a  judgment  for 
seven  thousand  five  hundred  dollars  in  favor  of  the  adminis- 
tratrix of  the  estate  of  Clyde  V.  Lemley,  deceased,  on  account 
of  the  death  of  said  deceased.  There  are  two  questions  pre- 
sented by  the  appeal.  The  first  of  these  is :  Was  the  deceased 
at  the  time  of  the  accident  which  caused  his  death  subject  to 
the  compensation  provisions  of  the  Roseberry  Act? 

The  facts  of  the  case,  pertinent  to  this  inquiry,  are  as  fol- 
lows :  Lemley,  the  deceased,  was  employed  by  the  foreman  of 
the  defendant,  Doak  Gas  Engine  Company,  about  the  middle 
of  January,  1913,  as  a  machinist's  helper.  He  continued  to 
work  daily  at  the  plant  of  the  defendant  until  March  8,  1913, 
the  date  on  which  he  was  killed.     He  had  been  hired  at  a  daily 
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wage.  At  the  time  of  hia  emplpyment  his  employer,  the  de- 
fendant herein,  wa«  not  subject  to  the  provisions  of  the  Rose- 
berry  Act.  On  February  19,  1913,  which  was  seventeen  days 
before  the  day  on  which  Lemley  was  killed,  the  employer 
elected  to  accept  the  provisions  of  this  act.  The  deceased  had 
not  given  to  the  defendant  any  notice  that  he  elected  not  to 
become  subject  to  the  compensation  provisions  of  the  act  up  to 
the  time  of  his  death.  It  is  conceded  that  the  accident  which 
brought  about  the  death  of  Lemley  arose  out  of  his  employ- 
ment and  occurred  while  he  was  acting  in  the  course  of  his 
employment.  The  solution  of  the  first  point  raised  by  appel- 
lant depends  upon  the  proper  construction  of  section  7  of  the 
Roseberry  Act,  [Stats.  1911,  p.  796].  The  significant  portion 
of  said  section  is  as  follows : 

'*Sec,  7.  .  .  .  Any  employee  as  defined  in  subsection  (2)  of 
the  preceding  section  shall  be  deemed  to  have  accepted  and 
shall,  within  the  meaning  of  section  3  of  this  act  be  subject  to 
the  provisions  of  this  act  and  of  any  act  amendatory  thereof, 
if,  at  the  time  of  the  accident  upon  which  liability  is  claimed : 

**  (1)  The  employer  charged  with  such  liability  is  subject  to 
the  provisions  of  this  act,  whether  the  employee  has  actual 
notice  thereof  or  not ;  and 

**  (2)  At  the  time  of  entering  into  his  contract  of  hire,  ex- 
press or  implied,  with  such  employer,  such  employee  shall  not 
have  given  to  his  employer  notice  in  writing  that  he  elects  not 
to  be  subject  to  the  provisions  of  this  act,  or,  in  the  event  that 
such  contract  of  hire  was  made  in  advance  of  such  employer 
becoming  subject  to  the  provisions  of  the  act,  such  employee 
shall,  without  giving  such  notice,  remain  in  the  service  of  such 
employer  for  thirty  days  after  the  employer  has  filed  with 
said  board  an  election  to  be  subject  to  the  terms  of  this  act.'^ 

[1]  The  appellant  seeks  to  bring  deceased  under  the  com- 
pensation provisions  of  said  act  by  the  contention  that  the  con- 
tract of  hire  under  which  he  was  working  at  the  time  of  his 
death  was  entered  into  after  February  19, 1913,  the  date  when 
the  defendant  became  subject  to  the  act,  and  that,  therefore, 
deceased's  failure  to  give  notice  in  writing  that  he  elected 
not  to  be  subject  to  the  act  should  be  deemed  an  acceptance 
thereof.  In  support  of  this  position  appellant  argues  that  the 
original  employment  being  at  a  daily  wage  was  a  contract 
from  day  to  day  under  the  presumption  raised  by  section  2010 
of  the  Civil  Code,  and  ended  at  the  close  of  the  first  day ;  and 
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that  under  section  2012  of  the  Civil  Code,  such  express  con- 
tract was  replaced  on  each  subsequent  day  that  Lemley  worked 
for  tie  defendant  by  an  implied  contract  of  hire  upon  the 
terms  of  the  original  express  contract.  And  this  argument 
brings  appellant  to  a  position  where  it  contends  that  the  con- 
tract under  which  deceased  was  working  at  the  time  of  his 
death  was  an  implied  contract  entered  into  the  day  of  the  acci- 
dent upon  the  same  terms  as  the  original  express  contract,  and 
that  the  deceased  was  under  the  obligation  of  rejecting  the 
compensation  provisions  of  the  act  on  the  morning  of  the  acci- 
dent or  of  being  bound  thereby.  Section  2012  of  the  Civil 
Code  is  as  follows: 

*' Renewal  of  Hiring.  Where,  after  the  expiration  of  an 
agreement  respecting  the  wages  and  the  term  of  service,  the 
parties  continue  the  relation  of  master  and  servant,  they  are 
presumed  to  have  renewed  the  agreement  for  the  same  wages 
and  term  of  service." 

We  think  that  in  this  case  since  the  employee  actually  made 
an  express  contract  with  his  employer,  the  fact  that  under  sec- 
tion 2012  he  may  have  automatically  renewed  it  each  day  upon 
the  same  terms  as  those  of  the  original  contract  by  going  to 
work  each  morning,  does  not' change  the  fact  that  the  contract 
of  employment  was  an  express  contract  and  was  made  about 
the  middle  of  January,  before  the  defendant  was  subject  to 
the  provisions  of  the  act.  Section  2012  merely  provides  for  a 
renewal  of  the  original  contract.  We  think  that  the  language 
of  the  Roseberry  Act:  "At  the  time  of  entering  into  his  con- 
tract of  hire,  express  or  implied  .  .  .  ,  "  has  reference  to  the 
original  contract  of  hire  and  not  to  any  automatic  renewal 
thereof.  Apijellant  argues  that  since  the  words  "express  or 
implied*'  are  used,  the  legislature  must  have  meant  by  the 
word  "implied,"  the  implied  contract  raised  by  section  2012 
of  the  Civil  Code,  because,  appellant  states:  "It  is  hard  for  us 
to  conceive  of  any  transaction  to  which  this  term  [implied] 
can  be  attributed  unless  it  be  such  a  contract  as  is  implied  in 
law  by  section  2010  and  2012  of  the  Civil  Code."  It  is  not 
difScult  for  us  to  conceive  of  an  implied  contract  which  shall 
also  be  the  original  contract  of  hire.  "A  contract  is  implied 
to  pay  for  services  accepted  by  the  defendant  under  such  cir- 
cumstances as  to  raise  a  presumption  that  he  expected  or  ought 
to  have  expected  that  they  were  to  be  paid  for."    (1  Parsons 
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on  Contracts,  p.  4;  Krieger  v.  Feeny,  14  Cal.  App.  538,  [112 
Pac.,901].) 

[2]  Section  7  of  the  act  refers  to  the  time  of  ''entering'^ 
into  the  contract  and  not  to  the  time  of  "renewing'*  it.  We 
believe  that  the  section  of  the  act  above  quoted  plainly  con- 
templates that  an  employee,  under  such  circumstances  as  those 
in  the  present  case,  shall  have  thirty  days  after  the  employer 
accepts  the  provisions  of  the  act,  within  which  to  elect  whether 
he  (the  employee)  will  be  bound  by  the  act  or  not.  We  are 
strengthened  in  this  view  by  the  fact,  as  pointed  out  by  re- 
spondent  in  her  brief,  that  the  construction  contended  for  hy 
appellant  would  make  it  necessary  for  all  employees  whose 
compensation  was  fixed  at  a  daily  wage  to  file  a  notice  with 
their  employer  each  morning  that  they  refused  to  accept  the 
provisions  of  the  act  or  else  they  would  be  bound  thereby. 

Appellant  quotes  from  Matter  of  Zany,  20  Cal.  App.  360^ 
[129  Pac.  295],  to  the  effect  that  a  statute  should  be  construed 
so  as  to  avoid  ''absurd  and  unjust  consequences,''  and  we 
think  that  to  so  construe  this  statute  as  to  place  upon  em- 
ployees employed  at  a  daily  wage  the  duty  of  filing  with  their 
employer  each  morning  a  written  notice  that  they  refuse  to 
be  bound  by  the  provisions  of  the  act,  would  be  to  bring  about 
a  condition  which  would  be  both  absurd-  and  unjust.  This 
clearly  was  not  the  intent  of  the  legislature.  The  **  contract 
of  hire"  mentioned  in  the  section  quoted,  we  think,  means  the 
contract  of  hire  made  at  the  time  the  eniployee  began  his  em- 
ployment. That  contract  may  have  been  either  express  or 
implied. 

[3]  The  act  provides  that  where  the  contract  of  hire  was 
made  in  advance  of  the  employer  becoming  subject  to  the  pro- 
visions of  the  act  (as  in  this  case),  the  employee  shall  become 
subject  to  the  provisions  of  the  act  when  he  shall  remain  in 
the  service  of  his  employer  without  giving  notice  in  writing 
that  he  elects  not  to  be  subject  to  the  act  for  a  period  of  thirty 
days  after  the  employer  has  filed  with  said  board  an  election 
to  be  subject  to  the  act.  In  this  case  the  employee  remained 
in  the  employment  only  seventeen  days  after  the  employer 
became  subject  to  the  act,  and  therefore  said  employee  did  not 
become  subject  to  the  provisions  of  the  act  and  the  trial  court 
properly  so  decided. 

The  second  point  raised  by  appellant  is  that  the  court  erred 
in  admitting  the  testimony  of  one  Downie  as  to  his  opinion 
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of  the  cause  of  the  accident,  without  any  statement  of  the  basis 
for  such  opinion,  and  that  such  error  was  prejudicial  to  the 
defendant. 

The  amended  complaint  set  out  three  charges  of  negligence. 
Krst,  that  the  deceased  was  not  given  a  safe  place  to  work  ; 
second,  that  the  defendant  knowingly  directed  the  deceased  to 
perform  a  particularly  hazardous  task  without  advising  him  of 
its  dangerous  nature;  third,  that  the  gas  engine  which  was 
being  tested  by  deceased  at  the  time  of  the  accident  was  being 
tested  in  a  negligent  manner  in  that  no  provision  was  made 
for  the  cooling  of  the  fly-wheel  after  the  same  had  been  heated 
by  friction  and  no  protection  was  furnished  to  the  employee 
against  a  possible  breakage.  The  defendant  company  was  en- 
gaged in  the  manufacture  of  internal  combustion  gas  engines. 
On  the  day  of  the  accident,  certain  engines  were  being  tested 
as  to  horse-power,  one  of  them  being  the  engine  which  caused 
the  accident.  The  manner  of  testing  was  as  follows:  '*A  two 
by  four  scantling  about  ten  feet  long  was  placed  under  the  fly- 
wheel of  the  engine,  and  an  employee  was  directed  to  exert  an 
upward  force  on  the  end  of  the  scantling,  away  from  the  en- 
gine. The  scantling  came  in  contact  with  the  fly-wheel  and 
necessarily  retarded  the  same.  Whether  or  not  the  requisite 
power  was  developed  was  determined  by  the  amount  of  resist- 
ance the  wheel  could  withstand.  During  a  part  of  the  day 
this  engine  was  tested  by  a  leather  belt  applied  around  the  fly- 
wheel. The  engine  had  been  tested  all  day.  The  accident 
occurred  late  in  the  afternoon.  The  test  was  being  performed 
by  James  E.  Downie,  a  machinist  employed  by  the  defendant 
company.  The  fly-wheel  had  on  several  occasions  during  the 
d^y  become  heated.  Lemley,  the  deceased,  was  a  helper  to 
Downie,  the  machinist,  and  was  assisting  in  testing  the  engine. 
The  deceased  was  instructed  by  Downie  to  hold  the  scantling 
against  the  fly-wheel  of  the  engine  while  Downie  went  outside 
to  inspect  the  exhaust  pipe.  "While  the  deceased  was  applying 
this  pressure  the  fly-wheel  broke  into  many  pieces,  and  a  piece 
struck  Lemley  on  the  head,  causing  his  death. 

[4]  The  witness  Downie  was  called  for  the  plaintiff  and 
after  testifying  fully  regarding  all  the  facts  and  circumstances 
surrounding  the  accident,  he  was  asked  the  question:  ''Will 
you  state  to  the  jury  what,  in  your  opinion,  caused  that  fly- 
wheel to  break r'  Defendant  objected  to  this  question  as  "in- 
competent, irrelevant,  and  immaterial  and  calling  for  the  opin- 


Digitized  by  VjOOQIC 


152  Lemlet  t^.  DoAK  Qa8  Engine  €o.     [40  Cal.  App. 

ion  and  conclusion  of  the  witness  on  a  matter  not  properly  the 
subject  of  expert  testimony,  and  upon  the  further  ground 
that  the  proper  foundation  had  not  been  laid,  and  it  calls  for 
an  answer  to  the  very  question  to  be  passed  on  by  the  jury.'* 
The  court  overruled  the  objection  and  the  witness  answered : 
^*I  think  the  heat  done  it.  That  is  why  I  went  up  and  felt 
the  fly-wheel." 

The  ultimate  questions  to  be  passed  upon  by  the  jury  were 
whether  or  not  tiie  engine  was  being  negligently  tested  by  the 
defendant  company  and  whether  or  not  the  employer  had  f ur- 
nidied  the  employee  with  a  safe  place  to  wort  However, 
even  if  the  question  of  what  caused  the  fly-wheel  to  break  had 
been  the  question  before  the  jury,  we  think  there  would  have 
been  no  objection  to  receiving  the  opinion  of  the  witness  upon 
the  subject  for  that  reason.  ^'It  is  sometimes  sa;d  that  an 
opinion  is  not  to  be  offered  on  'the  very  issue  before  the  jury,' 
but  this,  as  once  remarked  {Snow  v.  Boston  (6  Maine  B.  B. 
Co.,  65  Me.  231),  would  rather  'seem  to  be  a  very  good  reason 
for  its  admission,*  If  the  witness  can  add  instruction  over 
and  above  what  the  jury  are  able  to  obtain  from  the  data 
before  them,  it  is  no  objection  that  he  refers  to  the  precise 
matter  in  issue,  and  if  his  opinion  is  superfluous,  it  is  inadmis- 
sible even  if  it  concerns  a  matter  not  directly  a  part  of  the 
issue."     (1  Greenleaf  on  Evidence,  16th  ed.,  p.  551.) 

No  objection  was  made  to  the  qualifications  of  the  witness  as 
an  expert,  and  the  appellant  now  urges  that  the  facts  upon 
which  the  opinion  was  based  should  have  been  stated  to  the 
jury  so  that  the  jury  could  judge  as  to  the  existence  of  such 
facts  and  be  able  to  value  the  opinion  accordingly,  and  that 
Downie  in  rendering  his  opinion  really  acted  as  one  of  the 
jury  and  usurped  the  functions  of  that  body.  The  appellant 
quotes  from  several  decisions  in  foreign  jurisdictions  to  sus- 
tain his  position.  The  precise  question  raised  is  carefully 
analyzed  in  volume  1  of  Greenleaf  on  Evidence,  sixteenth  edi- 
tion, at  page  559.  The  statements  there  made  seem  to  answer 
completely  every  argument  of  the  appellant.  It  is  pointed 
out  that  where  a  witness  testifies  by  stating  his  inferences  from 
facts  not  personally  observed  by  him,  it  is  necessary,  for  the 
sake  of  the  jury  in  dealing  with  his  testimony,  that  the  data 
on  which  he  bases  his  inference  be  specified  by  him  and  stated 
as  assumed  or  hypothetical.  It  is  also  said  that  where  the 
witness  has  personal  observation  of  the  facts  upon  which  he 
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bases  his  opinion,  these  facts  can  be  stated  by  him  upon  his 
direct  examination  or  upon  his  cross-examination  as  the 
observed  facts  upon  which  he  bases  his  opinion.  But  if  he 
has  not  had  any  personal  observation  of  the  facts  and  forms 
his  opinion  merely  upon  testimony  listened  to  or  upon  other 
intimations  of  the  facts,  it  would  be  impossible  for  the  jury, 
merely  from  his  statement  of  opinion,  to  know  what  were  the 
data  for  the  opinion.  It  would  therefore  be  necessary  for  him, 
in  stating  his  opinion,  not  only  to  specify  the  data  for  it  (if 
this  were  all,  it  might  be  done  by  a  question  on  cross-examina- 
tion), but  to  specify  them  hypothetically,  i.  e.,  as  only  assumed 
by  him  to  exist.  This  is  for  the  purpose  of  allowing  the  jury 
to  reject  the  opinion  as  having  no  application  to  the  facts,  of 
the  case  where  the  jury  finds  that  the  hypothetical  facts  upon 
which  it  is  based  do  not  exist.  Thus,  the  necessity  for  stating 
the  data  hypothetically  arises  because  the  witness  has  no  per- 
sonal knowledge  of  them,  and  because  it  cannot  be  known, 
before  the  jury's  retirement,  what  data  they  will  find  to  be 
facts  and  therefore  what  opinions  are  applicable  to  the  case 
as  found  by  the  jury. 

The  argument  made  by  appellant  that  the  witness  in  stat- 
ing his  opinion  based  upon  facts  which  he  had  observed  was 
''usurping  the  functions  of  the  jury*'  is  discussed  by  the 
author  of  the  standard  work  on  Evidence  above  mentioned. 
He  points  out  that  this  objection,  which  has  been  frequently 
urged,  has  no  foundation  whatever,  as  the  court  does  not  em- 
power the  expert  witness  to  decide  any  facts  nor  is  the  juiy 
bound  to  accept  his  assertion. 

The  das^  of  cases  (from  jurisdictions  other  than  California) 
from  which  appellant  quotes  to  support  his  contention  is  not 
overlooked  by  Mr.  Greenleaf .  In  regard  to  them,  we  have  the 
following  language,  which  seems  so  peculiarly  applicable  to 
the  present  case,  that  we  have  thought  it  proper  to  quote  it 
here:  '*As  a  matter  of  academic' nicety,  it  might  be  thought  to 
follow  that  even  a  witness  speaking  from  personal  observation 
might  be  required  to  specify  the  data  for  the  opinion  he  founds 
on  this  observation;  and  to  this  extent  a  few  rulings  have 
gone.  But  in  such  a  case  the  direct  examination  or  the  cross- 
examination  sufficiently  brings  out  the  data  that  serve  to  found 
the  opinion  on;  amd  it  mwy  he  taken  as  a  proper  ded^uction  of 
principle  that  the  hypothetical  statement  of  the  data  need  not 
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be  made  except  by  witnesses  not  having  personal  observation 
of  the  data  for  their  opinion/' 

The  witness  Downie  had  personally  observed  the  facts  con- 
nected with  the  operation  of  the  engine  on  the  day  of  the  acci- 
dent; he  had  been  working  upon  it  all  day  and  up  to  a  few 
moments  of  the  accident ;  he  had  been  making  similar  tests  of 
engines  for  the  defendant  company  for  about  a  month  before 
the  accident.  He  had  testified  quite  fully  as  to  all  facts  con- 
nected with  the  operation  and  testing  of  the  engine  and  both 
upon  his  direct  examination  and  upon  his  cross-examination 
the  facts  appear  upon  which  he  must  have  based  his  opinion. 
If  there  are  any  which  do  not  appear,  the  defendant  might 
have  brought  them  out  upon  cross-examination,  and  if  it  failed 
to  do  so,  it  may  not  complain. 

In  the  case  of  People  v.  Le  Doux,  155  Cal.  535,  [102  Pac. 
517],  relied  upon  by  appellant  in  its  brief,  the  expert  witness 
whose  opinion  was  asked  had  made  no  personal  observation  of 
the  facts.  Necessarily,  his  opinion  would  have  to  be  based 
upon  hypothetical  facts  which  should  have  been  stated  by 
him.  In  the  case  of  Eisenmayer  v.  Leonardt,  148  Cal.  596, 
[84  Pac.  43]  (the  only  other  California  case  cited  by  appel- 
lant), the  expert  witness  was  asked  his  opinion  of  the  value 
of  certain  stock,  and  the  court  held  this  to  be  error  because/ 
*' there  were  no  facts  stated  either  real  or  hypothetical  as  a 
basis  for  an  intelligent  opinion."  This  statement  is  clearly 
not  applicable  to  the  case  at  bar. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  28, 1919,  and  the  following  opinion 
then  rendered  thereon : 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court  after  decision  in  the  district  court  of  appeal  of 
the  first  appellate  district,  we  deem  it  proper  to  say  that  the 
statement  in  the  opinion  of  the  district  court  of  appeal  to  the 
eflPect  that  no  objection  was  made  to  the  qualifications  of  the 
witness  Downie  as  an  expert  is,  in  our  opinion,  erroneous,  as 


Digitized  by  VjOOQIC 


Peb.  1919.]  Powell  v.  Powell.  155 

the  objection  '*that  the  proper  foundation  had  not  been  laid" 
fairly  presented  the  question  of  the  suflficiency  of  the  evidence 
as  to  the  expert  qualifications  of  the  witness.  However,  we 
are  of  the  opinion  that  there  was  sufl5cient  evidence  as  to  such 
qualifications,  and  in  so  far  as  this  ground  was  concerned,  the 
objection  was  properly  overruled. 
The  application  for  hearing  is  denied. 

All  the  Justices  concurred 


fCiv.  No.  2719.    Fiwt  Appellate  District,  "DMakm  Two.— February  28, 

1919.] 

LAURA  G.  POWELL,  as  Administratrix,  etc.,  Appellant,  v. 
J.  A.  POWELL  et  al.,  Respondents. 

£13  Appeal — Question  op  Fact — EvtoenciJ — Credibility  op  Witnesses 
AND  Weight  op  Testimony. — It  is  within  the  province  of  the  ttial 
court  to  determine  the  credibility  of  witnesses  and  the  weight  to  be 
given  to  their  testimony;  it  is  th©  dnty  of  an  appellate  court 
to  harmonize  apparent  inconeistencies  in  the  statemente  of  the  wit- 
neeees,  an4  to  do  thia  it  will  indulge  in  every  reasonable  presumption 
of  fact. 

£2]  L). — Inherent  Improbability— Lack  op  Substantial  Evidence. — 
To  warrant  an  appellate  court  in  determining  there  is  no  substantial 
evidence  because  of  inherent  improbability,  there  must  exist  either 
a  physical  impossibility  of  the  evidence  being  true  or  a  state  of 
facts  eo  clearly  apparent  that  nothing  need  be  assumed  nor  any 
inferences  dxawn  to  convince  the  ordinary  mind  of  the  falsity  of  the 
story. 

tS]  Trusts — ^Finding  Against  Trust  Supported  by  Evidence.— The 
evidence  in  this  case  is  held  sufficient  to  support  findings  and  judg- 
ment that  a  transfer  of  stock  was  absolute  and  not  charged  with  any 
trufft. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  M.  Gonley,  Judge  Presiding.    Afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Howard  Harron  and  Brewton  A.  Hayne  for  Appellant. 

W.  H.  L.  Hynes  and  Walter  J.  Burpee  for  Respondents. 
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J  — — — -^ 

BRITTAIN,  J.— The  plaintiff  appeals  from  a  judgment,  the 
effect  of  which  wa«  to  determine  that  249  shares  of  the  capital 
stock  of  Powell  Brothers  Construction  Company  belonged  to 
J.  A.  Powell  and  R.  V.  Powell,  and  that  the  estate  of  Charles 
G.  Powell,  deceased,  had  no  interest  in  them  as  the  beneficiary 
of  any  trust. 

Charles  G.  Powell  formed  the  corporation  defendant  and 
J.  A.  Powell  and  R.  V.  Powell  owned  equal  interests  in  it. 
The  other  defendants  held  qualifying  shares  to  enable  them  to 
act  as  directors.  Charles  G.  Powell  died  in  1913.  For  ten 
years  he  suffered  from  an  incurable  disease.  He  retired  from 
active  business  in  1912.  Prior  to  his  retirement  he  had  done 
nothing  for  the  corporation  for  some  time.  In  November, 
1912,  he  transferred  to  his  brothers  249  shares  of  the  stock, 
and  they  issued  to  him  one  share  to  qualify  him  as  a  director 
and  to  permit  his  name  still  to  be  used  as  president  of  the  cor-r 
poration.  In  January,  1913,  he  transferred  this  single  share 
to  them  an(}  resigned  as  president.  The  appellant  claims  the 
transfer  of  the  249  shares  was  without  consideration  and  upon 
a  trust  for  the  benefit  of  Charles  G.  Powell.  The  lower  court 
found  Charles  G.  Powell  had  sold  248  of  the  249  shares  and 
all  the  credits  he  owned  against  the  corporation  for  ten  thou- 
sand dollars  paid  to  him  by  J.  A.  Powell  and  R.  V.  Powell, 
and  that  he  subsequently  sold  to  them  the  remaining  share  for 
one  hundred  dollars.  The  court  further  found  that  each  of 
the  transfers  was  bona  fide,  that  neither  was  upon  any  under- 
standing that  the  buyers  should  retransfer,  that  the  transfers 
were  absolute  and  intended  so  to  be,  and  that  the  holdings 
were  not  charged  with  any  trust. 

As  a  part  of  a  very  long  finding  condensed  in  the  statement 
just  made  the  following  language  relating  to  the  payment  of 
the  ten  thousand  dollars  was  used:  **A11  the  money  used  fqr 
said  payment  came  from  the  safe  deposit  box  of  R.  V.  Powell 
who  had  almost  one  thousand  dollars  remaining  therein  after 
withdrawing  the  said  ten  thousand  dollars  therefrom."  The 
appellant  attacks  this  finding  of  the  probative  fact,  arguing 
that  since  the  finding  of  the  ultimate  fact  of  purchase  depends 
on  the  finding  of  payment  of  ten  thousand  dollars,  and  the 
fact  of  payment  depends  on  the  money  coming  from  the  safe 
deposit  box,  if  it  should  be  demonstrated  there  was  not  ten 
thousand  dollars  in  the  box,  the  entire  structure  must  fall. 
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However  compeUing  this  logic  may  be,  its  entire  force  rests 
upon  the  demonstration  that  the  money  was  not  in  the  box. 

On  behalf  of  the  appellant  it  is  next  asserted  that  if  the  tes- 
timony of  any  witness  is  inherently  improbable,  it  may  be  dis- 
regarded. Subject  to  many  limitations  this  doctrine  of  inher- 
ent improbability  is  established  by  ample  authority,  and  its 
existence  has  many  times  been  recognized  in  this  state.  The 
elaborate  attempt  on  the  part  of  the  appellant  to  show  that 
the  rule  should  be  applied  in  this  case  falls  far  short  of  the 
requirements  of  the  rule  itself.  The  presumptions  that  every 
witness  speaks  the  truth  and  that  the  judge  of  the  trial  court 
faithfully  performs  his  duty  in  determining  the  weight  and 
credibility  of  evidence  are  not  to  be  ignored  because  of  argu- 
ment based  on  deductions  drawn  from  inferences  superim- 
posed upon  assumptions  unwarranted  by  any  fact. 

A  single  illustration  serves  to  show  the  tenuous  character  of 
the  deductions  upon  which  reversal  is  asked  in  this  case.  The 
bill  of  exceptions  shows  that  in  the  accumulations  of  money 
in  the  safe  deposit  box  was  five  hundred  dollars,  that  amount 
having  been  handed  to  R.  V.  Powell  by  his  wife  more  than  a 
year  prior  to  the  payment  of  the  ten  thousand  dollars.  Prior 
to  her  marriage  Mrs.  B.  Y.  Powell  was  a  nurse,  and  as  such 
she  had  rendered  services  to  Mrs.  Bellina,  a  sister  of  Powell. 
There  was  delay  in  the  payment  for  services  and  Mrs.  Bellina 
and  Mrs.  Powell  finally  agreed  upon  the  sum  of  five  hundred 
dollars. 

On  cross-examination  Mrs.  Bellina  testified  that  she  had  de- 
posited something  over  three  thousand  five  hundred  dollars 
in  a  savings  bank,  and  paid  therefrom  to  Mrs.  Powell  "in 
twenty-dollar  gold  pieces  the  five  hundred  dollars  which  she 
gave  her  husband  for  his  safe  deposit  box.'*  Further  cross- 
examination  developed  clearly  that  the  witness  remembered . 
giving  five  hundred  dollars  to  Mrs.  Powell,  but  she  had  no 
recollection  about  going  to  the  bank  for  it.  On  redirect  ex- 
amination she  testified  she  was  not  sure  of  the  source  from 
which  she  got  the  money,  and  said  she  may  have  got  it  from 
money  she  received  from  the  sale  of  her  house. 

The  record  of  withdrawals  from  the  bank  was  introduced 
and  showed  the  particular  five  hundred  dollars  was  not  drawn 
from  the  bank.  Mrs.  Powell  testified  she  received  five  hun- 
dred dollars  from  Mrs.  Bellina,  in  five-dollar  pieces,  ten-dollar 
pieces,  and  twenty-dollar  pieces,  and  gave  the  money  to  her 


Digitized  by  VjOOQIC 


158  Powell  v.  Povvell.  [40  Cal.  App. 

husband,  who  said  he  was  going  to  put  it  in  his  safe  deposit 
box. 

From  thei^e  facts  it  is  first  assumed  that  despite  Mrs.  Bel- 
lina's  statement  to  the  contrary  the  five  hundred  dollars  could 
not  have  come  from  the  sale  of  the  house.  It  is  next  inferred 
that  although  both  Mrs.  Bellina  and  Mrs.  Powell  distinctly  re- 
membered the  payment  of  five  hundred  dollars  in  gold  coin, 
neither  honestly  could  have  been  mistaken  in  regard  to  the 
denomination  of  any  of  the  coin.  Even  though  the  payment 
of  five  hundred  dollars  might  actually  have  been  of  $480  in 
twenty-dollar  pieces  and  the  remainder  in  one  ten  and  two 
five-dollar  pieces,  if  this  fact  were  not  remembered  by  a  wit- 
ness more  than  a  year  after  the  payment,  under  the  theory 
advanced  here,  a  positive  statement  that  five  hundred  dollars 
was  paid  would  be  unworthy  of  belief.  It  is  next  deduced 
that  '* these  intestine  conflicts  .  .  .  are  fatal  to  R.  V.  Powell's 
acquiring  five  hundred  dollars  for  the  box  from  his  sister 
through  his  wife.''  It  is  finally  argued  that  since  this  five 
hundred  dollars  and  other  sums  upon  similar  inferences  elimi- 
nated did  not  go  into  the  box,  it  is  mathematically  demon- 
strated that  ten  thousand  dollars  were  hot  in  the  box  at  the 
time  of  the  purchase. 

Upon  such  a  diaphanous  demonstration,  this  court  is  asked 
to  apply  the  rule  of  inherent  improbability,  not  alone  to  the 
evidence  regarding  the  payment  of  five  hundred  dollars,  but  to 
all  the  evidence  of  all  the  defendants'  witnesses.  Confining 
the  result  of  such  an  application  of  the  rule  to  the  evidence 
regarding  the  payment  of  five  hundred  dollars,  it  would  neces- 
sarily follow  that  the  three  witnesses  should  be  branded  as 
perjurers.  If  upon  similar  demonstrations  the  rule  were 
applied,  numerous  other  witnesses  would  be  similarly  marked. 

[1]  It  is  within  the  province  of  the  trial  court  to  determine 
the  credibility  of  witnesses  before  it  and  the  weight  to  be 
given  to  their  evidence.  Even  though  the  appellate  tribunal 
might  have  reached  a  different  conclusion,  not  having  the 
opportunity  to  hear  and  see  the  witnesses,  it  is  not  permitted 
to  substitute  its  own  views  for  the  conclusions  of  the  judge 
who  presided  at  the  trial.  If  the  record  in  any  case  shows 
there  was  no  substantial  evidence  to  support  the  finding  of  the 
lower  court,  the  appellate  court  may,  and  it  ought  to,  set  it 
aside.  [2]  To  warrant  it  in  determining  there  is  no  substan- 
tial evidence  because  of  inherent  improbability,  there  must 
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exist  either  a  physical  impossibility  of  the  evidence  being  true, 
or  such  a  state  of  facts  so  clearly  apparent  that  nothing  need 
be  assumed  nor  any  inferences  drawn  to  convince  the  ordi- 
nary mind  of  the  falsity  of  the  story.  The  appellate  court 
will  not  indulge  in  lengthy  and  dubious  computations,  nor 
seek  far  for  a  reason,  no  matter  how  ingenious  may  be  the 
argument  by  which  it  is  urged,  to  determine  that  witnesses 
have  committed  perjury.  It  is  its  duty,  if  possible,  to  har- 
monize apparent  inconsistency  in  their  statements,  and  to  do 
this  it  will  indulge  in  every  reasonable  presumption  of  fact. 

[3]  The  entire  record  in  the  present  case  discloses  ample 
evidence  to  support  the  particular  finding  of  probative  fact, 
as  well  as  the  findings  of  ultimate  facts  made  by  the  judge 
who  tried  the  case.  The  views  of  this  court  are  in  accord  with 
those  findings. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  28, 1919. 

All  the  Justices  concurred. 


[Oiy.  No.  2487.    Second  Api>enate  Distriet,  DiTirion  One. — ^Mareb    1, 

f      1919.] 

B.  N.  NASON  &  COMPANY  (a  Corporation),  AppeUant,  v. 
MARIA  J.  KENNEDY,  Respondent. 

[1]  Guaranty— -Construction  —  Unotbtaintt  —  CoNTiNumo    oe   Spe- 

OinO     GUABANTY  —  EViDENCB  —  ResORT    TO     SURROUNDING     CJlBCUM- 

STANCES. — In  this  action  on  a  ^arantj,  where  there  was  uncertainty 
as  to  whether  the  parties  intended  the  instrument  to  be  a  contin- 
uing guaranty,  limited  in  amount,  or  a  guarainty  of  one  particular 
transaction^  the  court  had  to  resort  to  the  circumstances  under  which 
the  instrument  was  executed. 
[2]  Id. — Appucation  op  Payments. — Where  a  merchant  sells  goods  to  a 
customer  under  a  guaranty,  and  afterward  sells  him  other  goods. 
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the  first  monej  received  should  be  applied  on  the  sales  coTered  by 
the  gaarantj. 
(S]  Id. — Pbesuhption  Against  Continuino  Guak^ntt. — ^In  eyery  doubt* 
ful  cafle  the  presumption  ought  to  be  againet  holding  a  guarantj 
to  be  continuing. 

£4]    Id. — QUA&iLNTY  NOT  CONTINUING — ^FINDING  SUPPOKTED  BT  EviDENCl. 

The  evidence  in  this  case  supports  the  finding  that  the  guaranty  was 
not  c^tinuing,  but  was  intended  to  cover  the  initial  order  of  goods 
only. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Craig,  Bert  P.  Woodward  and  Henry  N.  Beatty  for 
Appellant 

F.  A.  Stephenson  for  Respondent 

SHAW,  J. — ^Plaintiff  appeals  from  a  judgment  entered  in 
favor  of  def enfant  in  an  action  brought  to  recover  upon  a 
written  guaranty  executed  by  defendant,  as  follows : 

•'July  24, 1914. 
''R.  N.  Nason  &  Co., 

''San  Francisco,  California. 
^'Gentlemen: 

''I  do  hereby  guarantee  the  account  of  L.  C.  Kennedy  up  to 
the  sum  of  seven  hundred  fifty  ($750.00)  dollars,  for  what 
goods  in  your  line  he  may  purchase  from  you,  and  it'is  under- 
stood that  if  he  does  not  pay  his  bills  under  the  terms  of  pur« 
chase  that  I  will  pay  them  or  see  that  they  are  paid. 
"Respectfully  Tours, 

"Mrs.  Maria  J.  B^bnnbdy." 

Appellant  contends  that  this  instrument  constituted  a  con- 
tinuing guaranty,  as  defined  by  section  2814  of  the  Civil  Code, 
whereas  respondent  insists  that,  as  found  by  the  court,  it 
should  be  construed  as  a  guaranty  for  goods  bought  to  the  ex- 
tent only  of  $750,  which  sum  having  been  paid  by  Ii.  C.  Ken- 
nedy, the  obligation  of  the  guaranty  was  discharged. 

[1]  While  by  this  writing  defendant  guarantees  the  ac- 
count of  L.  C.  Kennedy  and  agrees  that  if  he  does  not  pay  his 
bills  she  will  pay  them,  nevertheless  it  is  silent  as  to  what  par- 
ticular account  or  bill  it  had  reference  to.    There  is  nothing 
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contained  therein  disclosing  with  certainty  that  the  parties 
intended  the  guaranty  should  cover  liability  incurred  in  suc- 
cessive transactions  covering  an  indefinite  period  of  time. 
Hence,  by  reason  of  such  uncertainty,  we  must,  in  determin- 
ing the  intention  of  the  parties  thereto,  resort  to  the  circum- 
stances under  which  the  instrument  was  executed.  {First 
Nat.  Bank  v.  Bov}ers,  141  Cal.  253,  [74  Pac.  856].)  These 
circumstances,  as  disclosed  by  the  evidence,  are  as  follows :  In 
July,  1914,  defendant's  son,  L.  C.  Kennedy,  being  desirous  of 
engaging  in  the  mercantile  business,  placed  an  initial  order  for 
a  stock  of  goods  with  the  Los  Angeles  agent  of  plaintiff,  whose 
principal  place  of  business  was  in  San  Francisco.  Upon  re- 
ceiving this  order  plaintiff  wrote  to  the  agent  from  whom  it 
had  received  the  same,  stating  in  substance  that  it  could  not 
make  shipment  of  the  goods  unless  payment  thereof  was  guar- 
anteed, and  inclosed  with  its  letter  the  form  of  guaranty,  with 
the  request  that  the  agent  get  Kennedy  to  have  his  mother 
sign  the  same,  and  saying,  ''We  understand  she  is  responsible 
and  thus  we  would  be  protected  for  this  amount.'*  Plaintiff 
further  stated  in  the  letter:  *'Mr.  Kennedy  should  be  willing 
to  take  this  guaranty  because  on  the  terms  you  are  desirous 
of  making  to  him,  he  should  be  in  a  position  to  take  care  of  his 
indebtedness  easily,  but  as  a  precaution  and  as  a  safeguard 
and  on  accotmt  of  the  conditions  under  which  he  is  going  into 
business  and  also  on  account  of  the  present  financial  situation, 
we  must  insist  upon  a  guaranty."  L.  C.  Kennedy,  in  sub- 
stance, testified  that  plaintiff's  agent,  Mr.  Hambly,  who  was 
instructed  to  secure  the  guaipanty,  in  requesting  same  told  him 
that  plaintiff  thought  his  order  too  large  and  had  reduced  it 
to  approximately  $750,  to  the  extent  of  which  value  they  were 
willing  to  ship  the  goods  in  filling  his  order,  if  payment  thereof 
was  guaranteed  by  his  mother ;  that  there  was  no  arrangement 
or  understanding  for  the  purchase  of  other  goods  from  plain- 
tiff than  this  initial  order  which  the  guaranty  was  intended 
to  cover.  Kennedy  did  from  time  to  time,  while  conducting 
his  business,  buy  other  goods  from  plaintiff,  the  total  amount 
of  which  was  $1,881.02,  upon  which  he  paid  all  but  a  balance 
of  $747.27,  for  which  suit  is  brought.  [2]  "Where  a  mer- 
chant sells  goods  to  a  customer  under  a  guaranty^from  a  third 
person  that  they  will  be  paid  for,  and  afterward  sells  him 
other  goods,  the  first  money  he  receives  from  the  purchaser 

40  CftL  App.— 11 


Digitized  by  VjOOQIC 


162  B.  N.  Nason  &  Co.  v.  Kennedy.     [40  CaL  App. 

should  be  applied  to  the  payment  of  the  goods  covered  by  the 
guaranty/'  {Carson  v.  Beid,  137  Cal.  253,  [70  Pac.  89]; 
Marx  V.  Schwartz,  14  Or.  178,  [12  Pac.  253].)  [3]  The 
former  case  is  also  authority  for  the  statement,  quoted  from 
Melville  v.  Bay  den,  S  Bam.  &  Aid.  593,  that  **it  ought  to 
appear  uneqmvocally  that  it  was  the  intention  of  the  defend- 
ant  to  guaranty  .  .  .  payment  for  goods  to  be  furnished  from 
tiine  to  time";  and  **that  in  every  doubtful  case  the  presump- 
tion ought  to  be  against  holding  a  guaranty  to  be  continuing.'^ 
Looking  solely  and  alone  to  the  guaranty,  it  cannot  be  said 
that  it  expresses  an  intention  of  the  parties  that  it  was  to  be 
a  guaranty  for  a  line  of  credit  to  the  extent  of  $750  to  be  ex- 
tended by  plaintiff  to  L.  C.  Kennedy  and  covering  future 
transactions.  Its  language  is  equally  susceptible  of  either  in- 
terpretation, viz.,  that  it  is  or  is  not  continuing.  Hence  an 
ambipruity  arises  which  may  be  explained  by  parol  evidence  of 
the  situation  and  surroundings  of  the  parties  and  the  guar- 
anty interpreted  in  the  light  of  such  circumstances.  (Bell  y. 
Bruen,  42  U.  S.  (1  How.)  185,  [11  L.  Ed.  89,  see,  also,  Rose's 
U.  S.  Notes].) 

[4]  In  view  of  the  fact  that  L.  C.  Kennedy  was  for  the 
first  time  applying  to  the  plaintiff  for  the  purchase  of  goods, 
which  plaintiff  refused  to  furnish  except  upon  a  guaranty  of 
payment  thereof,  and  there  being  no  arrangement  for  a  line 
of  credit  and  no  understanding  that  other  purchases  were  to 
be  made  or  contemplated,  taken  in  connection  with  the  state- 
ments made  by  plaintiff's  agent,  it  may  fairly  be  said  that  the 
parties  understood  and  intended  the  guaranty  to  cover  such 
initial  order  only.  Had  it  been  intended  to  cover  future 
transactions,  it  should  have  been  so  worded  as  to  include  the 
same ;  but,  as  stated,  it  is  silent  as  to  the  time,  accounts,  or  bills 
which  it  was  to  cover. 

The  evidence  supports  the  finding  of  the  trial  court  that  it 
was  intended  to  cover  the  initial  order  of  goods  only,  without 
which  plaintiff  was  unwilling  to  furnish  the  same.  The  fore- 
going view  renders  it  unnecessary  to  consider  whether  or  not 
the  evidence  supported  the  finding  of  the  court  that  there  waa 
no  consideration  for  the  guaranty. 

The  judgn^ent  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  28,  1919. 

All  the  Justices  concurred. 


[dr.  No.   1906.     Third  Appellate  District— March   4,   1919.] 

COUNTY  OP  MERCED,  Appellant,  v.  H.  S.  SHAFFER  et 
al.,  Respondents. 

[1]  GtocTNAL  Law— Bail  Bond — ^Action  to  Refobic  and  Enfobcb. — 
Pleading — Insufficient  Obligation. — Sureties  on  a  bail  bond  must 
bind  themselyee  that  thej  will  do  certain  things  or  upon  default 
that  thej  will  pay  the  state  a  specified  sum;  it  is  insufi^cient  where 
they  agree  that  their  principals  will  pay. 

12]  Id. — Joint  Bond — Excessive  Penai/tt. — ^Where  an  order  of  court 
provided  that  two  defendants  in  a  criminal  case  be  admitted  to  bail 
in  the  sum  of  five  hundred  dollars  each,  a  bond  purporting  to  be 
given  on  behalf  of  both  defendants  and  providing  that  if  the  con- 
ditions are  not  performed  the  obligors  will  pay  the  people  of  the 
state  the  sum  of  one  thousand  dollars  is  insufficient,  as  it  requires 
payment  of  one  thousand  dollars  if  either  or  both  defendanttB  fail 
to  appear,  whereas  the  order  required  a  penalty  of  only  five  hun- 
dred dollars  for  each. 

[3]  Id. — Statutory  Bond — Common-law  Obligation. — A  bond  in  a 
criminal  proceeding  is  purely  statutory;  i^  it  fails  to  conform  to 
the  statute  and  order  of  the  court,  it  is  not  good  as  a  commoA< 
law  obligation. 

[4]  Id. — When  Bond  Void. — A  bail  bond  in  excess  of  the  order  of  the 
court  is  absolutely  void. 

£6]  Id. — Befobmino  Void  Bond. — A  bail  bond  void  upon  its  face  cannot 
be  reformed,  and  the  court  below  properly  sustained  a  demurrer  to 
the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Merced 
County.    George  E.  Church,  Judge  Presiding.   .AflBrmed. 

C.  H.  McCray  and  Edward  Bickmore  for  Appellant. 

Hugh  K.  Landram,  P.  W.  Henderson  and  C.  W.  Croop  for 
Bespondents. 

BURNETT,  J.— In  the  month  of  February,  1916,  0.  Dinelli 
and  Francis  Francisco  were  arrested  upon  a  burglary  charge 
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in  Merced  County.  They  were  committed  by  the  justice  of 
the  peace  to  the  custody  of  the  sheriff  ^d  their  bail  fixed  at 
five  hundred  dollars  each.  After  setting  out  these  facts,  the 
third  amended  complaint  alleges  further:  *'Said  H.  S.  Shaffer 
and  said  J.  J.  Griflfin  and  each  of  them  for  the  purpose  of  re-* 
leasing  the  said  0.  Dinelli  and  the  said  Francis  Francisco 
from  actual  custody  upon  said  charge,  and  in  order  that  said 
0.  Dinelli  and  the  said  Francis  Francisco  might  be  released 
therefrom,  entered  into  and  executed  an  obligation,  bond,  and 
undertaking*';  that  said  bond  was  presented  to  the  justice  of 
the  peace,  who  accepted  and  filed  the  same;  ^'that  a  copy  of 
said  obligation,  bond,  and  undertaking  as  the  same  was  writ- 
ten when  made,  executed,  and  delivered  to  the  people  of  the 
state  of  California  by  the  said  H.,  S.  Shaffer  and  the  said  J.  J. 
Griffin,  as  aforesaid,  is  hereunto  attached  and  made  a  part 
hereof  and  marked  Plaintiff's  Exhibit  *A'  ";  ''that  after  the 
said  0.  Dinelli  and  said  Francis  Francisco  were  taken  into 
custody  as  aforesaid  one  L.  J.  Schino,  an  attorney  of  Merced, 
California,  was  employed  by  said  defendants  to  represent  them 
in  the  matter  of  said  charge ;  that  said  justice  of  the  peace  did 
inform  said  L.  J.  Schino,  as  attorney  for  said  0.  Dinelli  and 
Francis  Francisco,  of  the  order  of  admission  of  the  said  de- 
fenduits  to  bail  and  the  amount  thereof,  to  wit,  the  sum  of 
five  hundred  dollars  for  each  defendant,  and  that  said  L.  J. 
Schino  did  procure  the  execution  of  said  obligation,  bond,  and 
undertaking  of  said  H.  S.  Shaffer  and  J.  J.  Grifflin  and  pre- 
sented the  said  obligation,  bond,  and  undertaking  to  said  jus- 
tice of  the  peace  for  his  approval." 

It  is  then  alleged  that  through  a  mutual  mistake  of  the  par- 
ties executing,  presenting,  and  accepting  the  bond,  the  obligSr 
tion  presented  and  accepted  did  not  express  the  true  intention 
of  the  parties,  and  that  such  intention  was  embodied  in  an  in- 
strument attached  to  the  complaint,  marked  exhibit  **B." 

It  further  appears  that  upon  the  acceptance  of  said  under- 
taking the  defendants  were  released,  and  that  thereafter  they 
failed  to  appear  for  examination  in  accordance  with  the  order 
of  the  court,  and  thereupon  said  undertaking  was  forfeited. 
The  prayer  of  the  complaint  is  that  the  undertaking  executed 
by  the  defendants  in  this  action  be  reformed,  and  as  reformed 
the  forfeiture  of  the  same  be  enforced,  and  the  plaintiff  have 
jud^rment  against  defendants  in  the  amount  of  the  under- 
taking. 
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The  bond  as  actually  signed,  executed,  deliveredt  and  ao- 
cepted  was  in  the  following  form: 

Exhibit  '*A." 

''In  the  Justice's  Court  of  Number  Two  Township,  County  of 
Merced,  State  of  California. 

*'The  People  of  the  State  of  California,      ^ 

''Plaintiff, 

V. 

''0.  Dinelli  and  Franeis  Francisco, 

''Defendants. 

"BaU  Bond. 
"Whereas,  an  order  having  been  made  on  the  24th  day  of 
February,  A.  D.  1916,  by  Frank  H.  Parrar,  Esq.,  Justice  of 
the  Peace  of  No.  2  Township,  County  of  Merced,  State  of  Cali- 
fornia, in  the  above  entitled  cause,  and  the  above  named  de- 
fendants, and  each  of  them,  be  admitted  to  bail,  pending  the 
hearing  upon  the  charge  hereinafter  mentioned,  in  the  sum  of 
One  Thousand  Dollars  ($1,000.00),  that  is  to  say,  that  each 
of  said  defendants  be  admitted  to  bail  in  the  sum  of  Five  Hun- 
dred Dollars  ($500.00)  each,  upon  a  charge  of  felony,  to  wit,* 
burglary,  alleged  to  have  been  committed  in  said  county  and 
state. 

"Now,  therefore,  we,  the  undersigned,  by  occupation  mer- 
chants, residents  of  the  County  of  Merced,  State  of  California, 
do  hereby  undertake,  that  the  above  named  defendants,  and 
each  of  them,  shall  and  will  appear  and  answer  the  charge 
above  mentioned  in  whatever  court  it  may  be  prosecuted,  and 
shall  at  all  times  hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  court,  or  courts,  wherein  said  charge  is  being  or  is 
to  be  prosecuted,  and  if  cbnvicted,  shall  and  will  appear  for 
judgment  and  render  himself  in  execution  thereof;  or  if  he, 
or  they,  fail  to  perform  any  of  these  conditions,  that  he,  or 
they,  will  pay  to  the  People  of  the  State  of  California,  the  stuni 
of  One  Thousand  Dollars  ($1,000.00). 

" .   (Seal) 

*'H.  S.  Shaffer.    (Seal) 
"J.  J.  Qmffin.      (Seal) 
"Approved  this  25th  day  of  Feb.  1916. 

**Fbank  H.  Fabbab, 
"Justice  of  the  Peace.** 
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Exhibit  * *B ' '  is  as  f oUows : 

*'Bail  Bond. 

"In  the  Justice's  Court  of  Number  Two  Township,  County  of 
Merced,  State  of  California. 

"The  People  of  the  State  of  California, 

"Plaintiff, 

V. 

"0.  Dinelli  and  Francis  Francisco, 

"Defendants. 

"Whereas,  an  order  having  been  made  on  the  24th  day  of 
February,  A.  D.  1916,  by  Frank  H.  Farrar,  Esq.,  Justice  of 
the  Peace  of  No.  2  Township,  County  of  Merced,  State  of  Cali- 
fornia, in  the  above  entitled  cause,  and  the  above  named  de- 
fendants, and  each  of  them  be  idmitted  to  bail,  pending  the 
hearing  of  the  charge  hereinafter  mentioned,  in  the  sum  of 
one  thousand  dollars  ($1,000.00),  that  is  to  say,  that  each  of 
said  defendants  be  admitted  to  bail  in  the  sum  of  five  hundred 
dollars  ($500.00),  each,  upon  a  charge  of  felony,  to  wit,  bur- 
glary, alleged  to  have  been  committed  in  said  county  and 
«tate. 

"Now  therefore,  we,  the  undersigned,  by  occupation  attor- 
neys,  residents  of  the  county  of  Merced,  State  of  California, 
do  hereby  undertake  that  the  above  named  defendants,  and 
each  of  them,  shall  and  will  appear  and  answer  the  charge 
above  mentioned  in  whatever  court  it  may  be  prosecuted,  and 
shall  at  all  times  hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  court,  or  courts,  wherein  said  charge  is  being  or  is 
to  be  prosecuted,  and  if  convicted,  shall  and  will  appear  for 
judgment  and  render  himself  in  execution  thereof ;  or  if  he 
or  they  fail  to  perform  any  of  these  conditions,  that  we,  will 
pay  to  the  People  of  the  State  of  California,  the  sum  of  Five 
Hundred  Dollars  ($500.00)  for  each  of  said  defendants  fail- 
ing to  perform  any  of  these  conditions. 

" .    (Seal) 

"H.  S.  Shaffer.     (Seal) 
"J.  J.  Gmfpin.      (Seal) 
^Approved  this  25th  day  of  Feb.,  1916. 

"Frank  H.  Farrar, 
"Justice  of  the  Peace." 
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[1]    It  is  apparent  that  there  are  two  vital  defects  in  the 
bond  as  executed.    One  of  these  is  the  same  as  appeared  in  the    . 
bond  in  the  case  of  County  of  San  Luis  Obispo  v.  Ryal  et  al., 
175Cal.  34,  [165  Pad]. 

Therein  it  was  held  that  ''the  law  requires  and  the  form  of  ^ 
bond  on  appeal  in  a  criminal  case  set  out  in  the  code  provides 
that  the  sureties  shall  bind  themselves  in  the  event  of  the 
appealing  defendant  failing  to  do  certain  things  they  will  pay 
to  the  state  of  Calif omia  a  specified  penal  sum ;  and  such  a 
bond  is  insuflScient  where  the  sureties  merely  agree  that  their 
principal  upon  default  in  its  terms  will  pay  a  specified  sum, 
instead  of  agreeing  themselves  to  do  so.'' 

[2]  This  is  one  of  the  portions  of  the  bond  that  plaintiff 
seeks  to  have  reformed.  The  other  defect  is  equally  objec- 
tionable and  arises  from  the  fact  that  the  order  of  the  court 
provided  that  the  defendants  be  admitted  to  bail  in  the  sum  of 
^ve  hundred  dollars  each,  whereas,  the  bond,  as  given,  pur- 
ports to  be  on  behalf  of  both  defendants  and  provides  that  if 
the  conditions  were  not  performed,  "that  he  or  they  will  pay 
to  the  people  of  the  state  of  California  the  sum  of  one  thou- 
sand dollars.''  They  were  thus  obligated  to  pay  said  sum  if 
either  or  both  of  said  defendants  failed  to  appear,  whereas,  the 
order  required  a  penalty  of  only  five  hundred  dollan^  for  each. 

[3]  It  is  not  disputed  that  the  bond  in  a  criminal  proceed- 
ing is  purely  statutory  and  must  conform  to  the  statute  and 
the  order  of  the  court.  If  it  fails  to  do  so,  it  is  not  good  even 
as  a  common-law  obligation.  {San  Francisco  v.  Hartnett,  1 
Cal.  App.  652,  [82  Pac.  1064] ;  Malheur  County  v.  Carter,  52 
Or.  616,  [98  Pac.  489] ;  Boozer  v.  City  of  Atlanta,  18  Ga.  App. 
732,  [90S.  E.  492].) 

[4]  Neither  is  it  disputed  that  a  bond  in  a  sum  greater 
than  the  order  of  the  court  is  absolutely  void.  {Roberts  v. 
State,  34  Kan.  151,  [8  Pac.  246].) 

United  States  v.  Goldstein's  Sureties,  1  Dill.  413,  [Fed.  Cas. 
No.  15,226],  is  a  leading  case  in  which  a  person  was  arraigned 
before  a  United  States  commissioner  upon  two  separate 
charges.  The  commissioner  ordered  him  to  bail  in  the  sum 
of  five  hundred  dollars  on  one  charge  and  two  hundred  dol- 
lars on  the  other.  One  bond  for  seven  hundred  dollars  was 
taken.  Defendant  failed  to  appear  and  the  bond  was  for- 
feited. The  court  said:  "Bonds  or  recognizances  of  this  char- 
acter are  binding  only  when  taken  in  pursuance  of  law  and 
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the  order  of  a  competent  court  or  officer.  No  order  was  made 
authorizing  a  single  bond  for  seven  hundred  dollars  and  the 
bond  taken  was  a  substantial  departure  from  the  bonds  re- 
quired by  the  commissioner  and  was  not  therefore  obligatory 
on  the  sureties.  {State  v.  Buffam,  2  Foet.  (22  N.  H.)  267.) 
Judgment  accordingly. ' ' 

In  the  Roberts  case  the  supreme  court  of  Kansas  held  that, 
"where  the  district  court  directs  bail  to  be  taken  in  the  pen- 
alty of  one  thousand  two  hundred  dollars,  and  the  sheriff  re- 
quires and  accepts  from  the  principal  and  his  sureties  a  bond 
in  the  sum  of  $1,250,  the  bond  is  utterly  void,  as  the  sheriff 
is  only  authorized  to  require  bail  in  such  an  amount  as  is 
directed  by  the  court." 

The  bond  executed  by  the  defendants  herein  was,  therefore, 
not  only  not  binding  upon  them  because  they  did  not  agree 
to  pay  anything  themselves,  but  it  was  absolutely  void  becaupe 
it  was  in  an  amount  in  excess  of  the  order  of  the  court. 

[6]  Plaintiff,  however,  claims  that  the  court  has  authority 
to  make  a  new  undertaking  for  the  sureties,  not  in  accordance 
with  the  obligation  that  they  actually  signed,  but  in  accord- 
ance with  the  intention  which  they  had  at  the  time  but  failed 
to  express.  This  seems  a  rather  startling  proposition,  but  it 
is  claimed  by  appellant  that  respectable  authority  exists  for 
thp  contention. 

We  think,  however,  that  no  authority  can  be  found  for  the 
proposition  that  an  undertaking,  which  is  void  upon  its  face, 
can  be  amended  by  changing  the  express  obligation  of  the 
sureties  to  something  different  but  what  they  intended  and 
make  it  binding  upon  them  after  said  purported  undertaking 
has  been  declared  forfeited. 

In  34  Cyc.  926  we  find  the  statement:  "Where  an  instru- 
ment is  immoral  in  its  tendency,  or  for  some  fundamental  rea- 
son is  void,  reformation  would  amount  to  the  making  of  a  new 
contract,  and  is  therefore  never  granted." 

In  Wallen  v.  State,  18  Tex.  App.  414,  it  was  held  that  a  bail 
bond  is  strictly  a  statutory  bond,  and  to  entitle  the  state  to  a 
forfeiture  thereon,  the  bond  must  contain  all  the  requisites  pre- 
scribed  by  statute.  It  is  true  that  no  effort  was  made  therein 
to  reform  the  bond,  but  the  court,  after  quoting  from  Pomeroy 
his  statement  of  "all  the  possible  modes  in  which  the  remedial 
jurisdiction  occasioned  by  mistake  can  be  exercised,"  declares: 
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^'But  we  are  clearly  of  the  opinion  that  these  rules  have  no 
application  to  statutory  bail  bonds." 

However,  appellant  relies  upon  the  case  of  Neininger  v. 
ataie,  50  Ohio  St.  394,  [40  Am.  St.  Rep.  674,  34  N.  E.  633], 
for  the  contrary  doctrine.  Therein  it  was,  indeed,  stated, that 
*'a  written  instrument  executed  by  a  surety,  which  by  mistake 
fails  to  express  the  actuAl  agreement  and  intention  of  the  par- 
ties, may  be  reformed  upon  parol  proof,  like  other  written  in- 
struments and  then  enforced  against  the  surety." 

But  it  is  quite  apparent  that  the  Neininger  case  differs  from 
this  in  two  important  particulars.  In  the  first  place,  it  was 
not  a  void  instrument,  but  simply  defective  in  reciting  the 
name  of  the  prosecuting  witness.  In  other  words,  a  clerical 
mistake  was  made  that  did  n6t  affect  the  obligation  of  the  sure- 
ties. No  new  contract  was  made  for  them,  but  the  contract 
which  they  actually  executed-  was  more  clearly  identified. 
Again  the  sureties  in  that  case  entered  into  a  recognizance, 
that  is,  they  appeared  before  the  justice  of  the  peace  and  ac- 
knowledged their  obligation  to  pay  the  state  the  sum  of  three 
hundred  dollars  in  case  the  accused  failed  to  appear  at  the 
next  term  of  court.  This  recognizance  constituted  their  obli- 
gation, and  the  mistake  was  made  in  entering  it  in  the  docket 
of  the  justice.  If  the  Sureties  herein  had  actually  executed 
the  contract  as  set  out  in  the  pxhibit  "B,"  but  in  copying  it, 
it  was  made  to  appear  as  exhibit  *'A,"  the  mistake,  of  course, 
could  have  been  corrected,  but  plaintiff  is  trying  to  have  sub- 
stituted for  the  instrument,  which  was  executed  and  upon 
which  the  defendants  were  released,  an  entirely  different  in- 
strument, which  never  has  been  executed  and  which  could  not 
be  made  effective  now  because  there  would  be  no  consideration 
to  support  it. 

It  must  be  remembered  that  the  statute  (section  1278  of  the 
Penal  Code),  provides  the  form  of  the  undertaking  and  re- 
quires that  it  shall  be  executed  and  acknowledged  by  the 
sureties  and  that  they  must  justify  before  the  magistrate. 
Thereupon  the  defendant  may  be  discharged  from  custody. 
Admittedly,  no  such  undertaking  was  exec\Ued  in  this  case. 
The  attempt  was  entirely  abortive,  but  because  the  parties 
intended  to  comply  with  the  law,  appellant  claims  virtually 
that  the  intention  should  take  the  place  of  the  deed.  The 
law  requires  a  written  promise,  and  that  before  the  defend- 
ant is  released,  not  merely  an  intention  to  make  a  promise 
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which  may  be  made  a  matter  of  record  after  the  defendant 
has  been  released.  A  careful  consideration  of  the  different 
modes  of  equitable  relief  on  the  ground  of  mistake  as  recited 
by  Pomeroy  can  leave  but  little  doubt  that  none  of  them 
applies  to  a  case  like  this. 

We  think  the  court  below  was  entirely  right  in  sustaining 
the  demurrer  to  the  complaint,  and  the  judgment  is,  theref  pre» 
afSrmed. 

Buck,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred. 


[€!▼.  N<K  Wl^.    Beeood  AppeUate  Distriet,  Biyision  One. — Mareb  4^ 

1919.] 

CALVIN  PEARSON,  Appellant,  v.  H.  K.  WHEELER,  as 

Administrator,  etc.,  Respondent. 

[1]  Bbokebs  —  Action  for  Share  of  (Commission  on  Sali  of  Rbai» 
Estate. — In  this  action  againet  defendant's  intestate  upon  an  alleged 
oral  contract  to  assist  defendant  in  locating  land  and  to  assist  is 
selling  the  same,  for  a  consideration  of  one-third  of  the  commission 
received  bj  defendant's  intestate  on  the  sale  of  the  land,  a  nonsuit 
was  properly  granted,  the  evidence  failing  to  prove  that  defendant's 
intestate  received  any  commission  on  the  sale  as  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo» 
Angeles  County.    John  M.  York,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Randall  &  Bartlett  for  Appellant. 

John  H.  Miller  for  Respondent. 

CONREY,  P.  J. — Plaintiff  appeals  from  a  judgment  of 
nonsuit. 

The  plaintiff  alleges  that  he  entered  into  an  oral  contract 
with  J.  Kittredge  Wheeler  whereby  plaintiff  was  to  render  ser- 
vices to  Wheeler  in  locating  and  examining  land  for  particular 
purposes  specified  by  Wheeler;  that  plaintiff  should  assist 
Wheeler  in  selling  any  land  so  located  and  examined  j  that 
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out  of  any  sale  consummated  in  pursuance  of  said  contract 
Wheeler  would  pay  or  cause  to  be  paid  to  the  plaintiff  one- 
third  of  any  commission  received  by  Wheeler  from  the  sale  of 
any  such  lands.  Plaintiff  further  alleged  that  he  performed 
all  services  which  by  the  terms  of  said  contract  were  to  be  per- 
formed by  him;  in  particular  that  the  plaintiff  located  and 
examined  a  tract  of  land  in  Madera  County,  known  as  the 
Laugauour  tract,  and  assistecl  Wheeler  in  selling  the  same; 
that  out  of  the  sale  of  said  tract  defendant  received  as  com- 
mission therefor  the  sum  of  nine  thousand  dollars;  that  plain- 
tiff became  entitled  to  one-third  of  said  commission,  but  that 
Wheeler  refused  to  pay  and  has  not  paid  to  plaintiff  the  ^ame 
or  any  part  thereof. 

The  answer,  which  was  filed  by  Wheeler,  denied  that  he  en- 
tered into  any  contract  with  the  plaintiff  whereby  the  plain- 
tiff was  to  render  services  to  the  defendant  in  locating  and 
examining  land.  As  there  is  no  evidence  in  the  record  tend- 
ing to  show  that  the  contract  includ'ed  any  such  purpose  or 
any  agreement  concerning  the  same,  we  may  dismiss  that  ele- 
ment of  the  case  from  further  consideration.  The  answer 
*' admits  that  it  was  agreed  between  the  said  plaintiff  and  the 
defendant  that  the  plaintiff  should  have  one-third  (%)  of  any 
commission  earned  for  the  sale  of  the  tract  of  land  known  as 
the  Phil  Lauganour  Tract,  if  the  said  plaintiff  and  said  de- 
fendant should  be  successful  in  selling  said  land."  The  an- 
swer admitted  that  the  plaintiff  did  take  defendant  to  see  the 
Lauganour  tract  and  defendant  examined  the  same;  denied 
that  the  plaintiff  assisted  the  defendant  in  selling  said  tract; 
denied  that  out  of  the  sale  thereof  the  defendant  received  a 
commission  of  nine  thousand  dollars,  and  denied  that  the 
plaintiff  was  according  to  the  terms  of  any  contract  between 
them  entitled  to  one-third  of  nine  thousand  dollars ;  admitted 
that  the  plaintiff  and  the  defendant  co-operated  in  an  effort  to 
sell  said  tract  of  land,  and  that  if  said  sale  had  been  made  as 
the  result  of  the  effort  of  the  plaintiff  and  the  defendant,  the 
plaintiff  would  have  been  entitled  to  one-third  of  the  commis- 
sion which  might  have  been  earned ;  denied  that  the  defendant 
received  as  a  commission  for  the  sale  of  said  tract  the  sum  of 
nine  thousand  dollars  or  any  other  sum,  but,  on  the  contrary, 
alleged  that  the  defendant  became  the  purchaser  thereof; 
admitted  that  there  was  an  understanding  between  the  plain^ 
tiff  and  the  defendant  that  if  the  defendant  should  effect  the 
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sale  of  any  lands  which  the  plaintiff  had  for  sale,  the  commis- 
sion earned  and  paid  should  be  equally  divided ;  alleged  that 
no  sales  were  made  by  the  plaintiff  and  the  defendant  under 
said  understanding,  and  that  no  services  were  rendered  by  the 
plaintiff  to  the  defendant,  except  plaintiff  did  show  to  the  de- 
fendant certain  tracts  of  land  which  he  desired  to  sell;  alleged 
that  the  plaintiff  was  paid  a  large  sum  of  money  by  the  agent 
who  held  the  option  and  through  whom  the  defendant  pur- 
chased the  said  Lauganour  tract. 

[1]  The  evidence  produced  by  the  plaintiff  at  the  trial  of 
this  action  did  not  tend  to  establish  the  existence  of  any  con- 
tract for  the  division  of  commissions  between  the  plaintiff  and 
Wheeler  other  than  the  terms  of  agreement  as  admitted  in  the 
answer.  Therefore,  it  only  remains  necessary  to  see  whether 
the  evidence  shows  that  Wheeler  received  a  commission  for  the 
sale  of  said  land,  and,  if  he  did  receive  such  commission,  de- 
termine whether  the  plaintiff,  under  the  terms  of  the  contract 
as  admitted,  became  entitled  to  a  part  thereof. 

The  evidence  shows  that  at  the  time  when  Wheeler  was  nego- 
tiating for  this  land  he  was  acting  for  or  in  connection  with 
one  C.  J.  Bills;  the  consideration  was  paid  partly  in  money 
and  partly  by  the  execution  of  a  mortgage  for  the  remainder 
of  the  purchase  price.  The  money  was  paid  by  Bills,  but  the 
deed  was  made  to  Wheeler,  and  Wheeler,  together  with  his 
wife,  executed  the  mortgage.  Following  that  transaction, 
Wheeler  conveyed  the  property  to  Bills,  subject  to  the  mort- 
gage. Wheeler  and  Bills  conducted  their  negotiations  with 
a  real  estate  partnership  which  held  an  option  on  the  property. 
Gus  W.  Anderson,  a  member  of  that  firm,  testified  that  in 
figuring  out  the  sale  price  of  the  land  the  gross  purchase  price 
named  was  $195,739;  that  no  commission  was  paid,  but  the 
sum  of  five  per  cent  was  deducted  from  the  purchase  price  and 
counted  as  a  commission;  that  the  actual  price  paid  (which 
necessarily  would  include  the  mortgage)  was  $185,953.  Pre- 
sumably, on  account  of  the  death  of  Mr.  Wheeler  and  the  con- 
sequent disability  of  the  plaintiff  to  testify  concerning  the 
transaction,  there  is  no  evidence  either  from  Wheeler  or  from 
the  plaintiff  as  to  whether  any  commission  was  actually  re- 
ceived by  Wheeler.  The  record  is  equally  wanting  in  direct 
testimony  showing  whether  Wheeler  made  a  resale  of  the  prop- 
erty to  Bills,  thereby  obtaining  some  profit  to  himself,  or. 
whether  Bills  was  the  actual  original  purchaser,  taking  the 
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property  in  the  name  of  Wheeler.  The  latter  inference  is 
more  strongly  indicated  by  the  evidence.  Bills  himself,  called 
a£i  a  witness  by  the  plaintiff,  testified  that  not  a  cent  of  com- 
mission was  paid  on  that  deal,  and  that  Wheeler  did  not  get 
out  of  it  one  cent,  directly  or  indirectly.  Unusual  as  this  cir- 
cumstance may  seem,  it  stands  absolutely  uncontradicted.  The 
nonsuit  was  properly  grantejd  upon  the  stated  ground  that  the 
evidence  failed  to  prove  that  Wheeler  received  any  «mimis- 
sion  on  the  sale  as  made. 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[€It.  No.  287S.    Seeond  AppeOate  Bistriel,  DItMob  Two.— Haieli  4, 

1919.] 

B.  T.  OFF,  Respondent,  v.  E.  S.  CBXJMP,  Appellant. 

[1]  Apfxal — ^Ambiguous  Noncx. — ^A  notice  of  appeal,  ambigrxoiis  to  the 
extent  tbat  it  might  be  considered  an  attempt  to  appeal  from  an 
order  denying  a  motion  for  new  trial  after  such  an  order  had  ceased 
to  be  an  appealable  order,  but  still  open  to  the  copetmction  of  being 
a  notice  of  appeal  from  a  judgment  in  the  action,  wiU  be  so  eonsid- 
ered. 

[2]  Neqligenos  —  AuT0M0Bn.x  Accident — Personal  Injuries — Con- 
TUBUTOBT  Neougbnce— Pleadino.— In  an  action  for  damages  for 
personal  injuries  sustained  by  the  plaintiff  being  struck  by  defend- 
ant's automobile,  an  answer  denying  that  the  plaintiff  wae  struck 
hy  said  automobile  from  any  other  cause  than  his  own  negligence, 
and  alleging  that,  on  the  contrary,  the  collision  with  the  plaintif( 
and  any  injuries  which  the  plaintiff  sustained  therefrom  were  wholly 
and  solely  due  to  the  negligence  of  the  plaintiff,  was  insufficient  to 
raise  an  issue  of  contributory  negligence. 

£8}  Id. — Pindinos  Supported  by  Evidence. — ^In  this  action  for  pei«(ma1 
injuries  from  a  collision  with  defendant's  automobile,  the  findings 
of  the  court,  both  as  to  the  negligence  of  the  defendant  and  as  Ho 
freedom  from  contributory  negHgenco  on  the  part  of  the  plaintiff 
are  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.  John  L.  Hudner,  Judge  Presiding. 
Affirmed* 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Duke  Stone  for  Appellant. 

Overton,  Lyman  &  Plumb  for  Respondent 

SLOANE,  J. — ^The  plaintiflf  recovered  judgment  in  this  case 
in  the  sum  of  eight  hundred  dollars  for  injuries  caused  from 
being  run  into  by  defendant's  automobile.  The  judgment  was 
entered  December  10,  1915.  There  was  a  motion  for  a  new 
trial,  which  was  denied,  under  an  order  of  court  dated  Janu- 
ary 3,  1916.  The  notice  of  appeal  recites  that  the  appeal  is 
taken  "from  an  order  and  judgment  entered  herein  on  Janu- 
ary 5,  1916,  in  favor  of  plaintiflf  and  against  this  defendant, 
den3ring  the  motion  for  a  new  trial  and  entering  judgment 
against  defendant. " 

[1]  The  uncertainty  and  ambiguity  of  this  notice  is  obyi- 
ous.  Respondent  urges  that  it  is  notice  only  of  an  appeal  from 
the  order  denying  a  new  trial.  At  the  date  of  this  order  and 
notice  an  order  denying  a  new  trial  had  ceased  to  be  an  appeal- 
able order,  under  amendment  of  section  963  of  the  Code  of 
Civil  Procedure.  Unless  the  appeal  was  also  taken  from  the 
judgment,  appellant  has  no  standing  in  this  court.  It  seems 
entirely  probable  that  the  purpose  of  the  notice  was  an  appeal 
from  the  order  denying  a  new  trial  alone,  but,  as  it  is  open  to 
a  construction  covering  the  judgment  as  well,  and  as  respond- 
ent does  not  appear  to  have  been  misled  or  prejudiced,  we  will 
consider  the  appeal  as  properly  noticed. 

[2]  The  record  comes  here  on  a  bill  of  exceptions,  and  the 
only  real  contention  between  the  parties  seems  to  be  on  the 
question  of  contributory  negligence.  Respondent  objects  to 
'  any  consideration  of  the  evidence  applicable  to  that  point  on 
the  ground  that  contributory  negligence  was  not  pleaded  as  a 
defense.  The  only  matter  in  the  answer  suggesting  a  defense 
of  contributory  negligence  is,  that  after  controverting  the  alle- 
gations of  the  complaint  charging  negligence  of  defendant  in 
driving  his  automobile,  it  is  denied  ''that  the  plaintiflf  was 
struck  by  said  automobile  from  any  cause  other  than  his  own 
negligence,"  and  it  is  alleged  that,  '*on  the  contrary,  the  col- 
lision with  the  plaintiflf,  and  any  injuries  which  the  plaintiflf 
may  have  received  therefrom,  were  wholly  and  solely  due  to 
the  negligence  of  the  plaintiflf."    Similar  allegations  of  negli- 
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gence  as  against  a  plaintiff  have  been  held  insuflScient  to  raise 
an  issue  of  contributory  negligence  in  Crabhe  v.  Mammoth 
Channel  O,  M.  Co.,  168  Cal.  500,  [143  Pac.  714], /and  Hughes 
V.  Warman  Steel  Casting  Co.,  174  Cal.  558,  [163  Pac.  885]. 
It  is  contended,  however,  by  appellant  that  the  case  was  tried, 
and  evidence  introduced,  on  the  theory  that  contributory  negli- 
gence had  been  made  an  issue.  The  findings  seem,  at  any  rate, 
to  have  been  framed  on  this  theory,  as  the  court  finds  **that  at 
the  time  plaintiff  was  struck  by  said  automobile  he  was  using 
reasonable  and  ordinary  care,  and  was  not  negligent.  That 
no  negligence  of  the  plaintiff  contributed  to  or  was  the  proxi- 
mate cause  of  the  accident." 

[3]  Assuming,  for  the  purposes  of  this  case,  that  the  issue 
was  properly  before  the  court,  we  are  of  the  opinion  that  the 
findings  of  the  court,  both  as  to  the  negligence  of  the  defend- 
ant and  as  to  freedom  from  contributory  negligence  on  the 
part  of  plaintiff,  are  supported  by  the  evidence.  That  the 
evidence  was  suflScient  to  justify  a  finding  of  negligence 
against  the  defendant  does  not  seem  to  be  seriously  disputed. 
There  is  more  room  for  disagreement  as  to  whether  plaintiff 
showed  a  want  of  ordinary  care  contributing  proximately  to 
the  injuries  complained  of,  but  it  is  a  matter  on  which,  under 
the  evidence,  reasonable  minds  might  differ,  and,  therefore, 
the  finding  of  the  court  cannot  be  disturbed. 

There  is  very  little  conflict  in  the  testimony.  The  plaintiff 
started  to  cross  a  street,  apparently  in  the  business  district  of 
Pasadena.  He  was  aware  that  two  automobiles  were  approach- 
ing from  different  directions;  he  seems  to  have  kept  an  eye 
alternately  first  on  one  and  then  on  the  other,  as  he  progressed 
across  the  street.  When  near  the  center  of  the  street,  the  car 
approaching  from  the  south,  being  in  close  proximity  to  the 
plaintiff,  sounded  its  horn.  He  looked  toward  it,  at  the  same 
time  taking  a  quick  step  or  two  forward  to  clear  its  track.  He 
then  turned  his  face  toward  the  defendant's  machine,  coming 
from  the  north,  and  which  was  at  some  distance  from  him 
when  he  had  looked  that  way  just  before  the  horn  of  the  other 
machine  sounded,  and  was  at  that  instant,  without  warning, 
run  into  by  defendant's  machine.  The  defendant  admits  that 
he  did  not  see  plaintiff  at  any  time  before  running  him  down. 
There  is  evidence  that  his  attention  was  distracted  from  his 
driving^  by  a  dog  which  he  and  his  wife  had  in  the  machine. 
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The  very  fact  that  he  did  not  see  plaintiflF,  in  broad  daylight^ 
crossing  the  street,  which  was  not  congested  with  traflSc,  is  evi- 
dence  in  itself  that  he  was  not  paying  attention  to  his  driving. 
It  is  said  that  no  significance  is  to  be  attached  to  the  fact  that 
defendant  did  not  sound  his  horn,  as  plaintiff  already  knew  he 
was  approaching;  yet,  a  timely  warning  from  that  source 
would  have  tiotified  plaintiff  how  close  he  was.  Plaintiff  could 
not  look  both  ways  at  once,  but  he  could  have  heard  from  both 
directions.  All  these  circumstances  of  defendant's  negligence 
have  thia  bearing  on  the  question  of  plaintiff's  contributory 
negligence:  He  had  a  right,  in  determining  what  was  the 
prudent  course  for  him  to  take,  to  assume  that  defendant 
would  drive  in  a  reasonable  and  cautious  manner.  {Medlin  v. 
Spazier,  23  Cal.  App.  242,  [137  Pac.  1078J.) 

To  sum  the  whole  matter  up,  if  plaintiff  was  negligent,  it 
was  in  attempting  to  cross  the  street  at  all  when  two  automo- 
.  biles  were  approaching  from  opposite  directions,  and  likely  to 
pass  each  other  about  where  he  was  attempting  to  cross.  If 
this  is  negligence,  then  foot-passengers  will  have  to  keep  off 
the  crossings  of  our  business  streets.  That  crossing  a  street 
is  often  dangerous  there  is  no  doubt;  but  it  does  not  follow 
that  it  ia  negligence.  On  the  busy  streets  of  our  cities  every 
time  a  man  attempts  to  cross,  in  the  congestion  of  teams  and 
automobiles,  he  takes  his  life  in  his  hands ;  but  it  is  one  of  the 
dangers  incident  to  the  strenuous  life  of  the  city.  Where  this 
accident  occurred  there  does  not  seem  to  have  been  a  great 
amount  of  traflSc.  The  two  cars -in  question,  according  to 
plaintiff's  testimony,  were  about  equidistant  from  him,  and 
from  seven  hundred  to  eight  hundred  feet  apart.  Plaintiff, 
for  all  that  appears,  might  have  had  to  wait  a  long  time  to  find 
the  street  entirely  free  from  danger.  Having  attempted  to 
cross,  as  we  think  he  was  probably  justified  in  doing,  he  seems 
to  have  looked  about  him  with  a  considerable  degree  of  dili- 
gence, and  probably  was  negotiating  his  passage  with  as  much 
skill  as  would  the  average  man.  There  seems  to  have  been  the 
whole  width  of  the  street  for  these  automobiles  to  pass  each 
other,  and  the  plaintiff  had  no  reason  to  suppose  that  they 
would  attempt  to  pass  so  close  together  that  he  could  not  avoid 
one  without  getting  into  the  path  of  the  other.  The  state 
motor  vehicle  law,  section  20b,  [Stats.  1917,  p.  401],  requires 
'that  ''vehicles  proceeding  in  opposite  directions  shall  pass  each 
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other  to  the  right,  each  giying  to  the  other  one-half  the  road 
aa  nearly  as  possible." 

We  cannot  say  that  the  evidence  was  insufficient  to  support 
the  findings. 

Judgment  is  affirmed. 

Finlayson,  P.  J.^  and  Thomas,  J.,  concurred. 


[«▼,  Hb.  2S40.    Flwt  Appellate  District,  Divirtoa  One.— March  5, 1919.} 

OASIMIRA  BELTRAN,  Appellant,  v.  W.  J.  HYNES,  aa 
Administrator,  etc.,  et  al.,  Respondents. 

[1]  Estates  or  Decsassd  Pxbsoks — AonoN  to  Enjoin  Distribution — 
Final  Dbcbee. — ^An  action  will  not  lie  to  enjoin  an  administrator 
from  delivering  property  under  a  decree  of  distribution  upon  the- 
ground  alleged  in  the  complaint  that  the  plaintiff  is  an  illiterate 
aged  woman,  a  nonresident,  and  had  no  knowledge  of  the  death  of 
the  decedent  or  of  the  probate  proceedings  until  long  after  the  time 
for  an  appeal  from  the  decree  had  expired,  there  being  no  claim 
tbait  due  and  legal  notioe  of  the  heazing  of  the  petition  had  not 
been  given  nor  any  claim  made  of  the  existence  of  any  fiduciary 
relation  between  plaintiff  and  defendant,  or  of  the  existence  of 
extrinaic  or  collateral  fraud. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham,. 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bradley  V.  Sargent  and  Vincent  Surr  for  Appellant. 

Cullinan  &  Hickey,  S.  M.  Shortridge,  A.  E.  Bolton  and 
Chaa.  S.  Peery  for  Respondents. 

KERRIGAN,  J. — ^This  is  a  suit  in  equity  to  enjoin  an 
administrator  from  delivering  certain  property  to  defendant 
under  a  decree  of  distribution. 

The  trial  court  sustained  a  demurrer  to  the  complaint  with- 
out  leave  to  amend,  and  discharged  an  order  to  show  cause  why^ 

40  Cftl.  App.— 12 
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a  preliminary  injunction  should  not  issue.  The  appeals  are 
from  su(^  judgment  and  order. 

Prom  the  record  it  appears  that  Juana  Beltran  de  Marshall 
died  testate  on  July  7,  1912,  and  that  a  decree  was  entered  in 
her  estate  distributing  the  property  to  defendant  Jose  Maria 
Beltran,  a  nephew  of  deceased.  This  decree  was  entered  Janu- 
ary 5,  1916,  and  was  subsequently  aflSrmed  on  appeal.  This 
action  was  brought  to  enjoin  the  administrator  from  deliver- 
ing the  property  under  the  decree,  and  for  judgment  that  Jose 
Maria  Beltran  holds  the  title  thereto  in  trust  for  plaintiff. 

By  her  complaint  plaintiflf  alleges  herself  to  be  a  niece  of 
decedent,  and  recites  that  she  iis  an  illiterate  single  woman 
eighty-four  years  of  age,  and  that  she  is  a  resident  of  the  vil- 
lage of  Cosala,  in  the  Republic  of  Mexico,  and  that  she  never 
heard  of  or  knew  of  the  death  of  Juana  Beltran  de  Marshall, 
or  of  the  judgment  for  the  distribution  of  her  estate,  until  long 
after  the  time  for  appeal  from  said  judgment  had  elapsed. 
She  further  alleges  that  defendant  Beltran  did  not  notify  her 
of  the  death  of  decedent  or  of  the  proceedings  on  distribution. 

[1]  No  claim  is  made  that  due  and  legal  notice  as  provided 
by  law  was  not  given  of  the  hearing  of  the  petition  for  dis- 
tribution, nor  is  there  any  claim  of  the  existence  of  any  fidu- 
ciary relation  existing  between  plaintiff  and  defendant,  or  of 
extrinsic  or  collateral  fraud.  Under  these  circumstances  the 
demurrer  was  rightfully  sustained.  Defendant  was  under  no 
legal  duty  to  notify  plaintiff  of  the  death  of  deceased,  even  as- 
suming that  he  knew  the  plaintiff  {Mulcahey  v.  Dow,  131  Cal. 
73,  [63  Pac.  158] ) ;  and  proper  notice  having  been  given  of 
the  hearing,  plaintiff  is  barred  by  the  decree.  {Langdon  v. 
Blackburn,  109  Cal.  19,  [41  Pac.  814] ;  Warren  ▼.  EUis,  89 
Cal.  App.  542,  [179  Pac.  544].) 

Affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  mipreme  court, 
after  judgment  in  the  district  court  of  appeal^  was  denied  by 
the  supreme  court  on  May  1,  1919. 

All  the  Justices  concurred. 
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[Civ.  No.  1936.    Third  Appellate  District.— March  6,  1919.] 

PAUL  F.   PRATESSA,   etc.,   Appellant,   v.   JOSEPH   T. 
BOPPT  et  al.,  Respondents. 

£1]  Wrpttkn  Imstkumxnt — Promissory  Note  or  Guaranty — ^Money 
PayabiiB  as  Dividbndb  on  Stock — Mortqacs  as  Security — Assign- 
AsniTY. — A  filing,  secured  by  a  mortgage,  in  the  form  of  a  prom- 
ise to  pay  one  thousand  five  hundred  dollars  on  or  before  two  years 
fiom  its  date,  with  interest  after  maturity,  and  reciting  that  the 
payee  has  received  from  the  maker  certain  shares  of  eor^oration 
ttcnkf  on  which  the  maker  guarantees  dividends  for  two  years 
of  $750,  provided  that  if  in  two  years  the  dividends  received 
amount  to  one  thousand  five  bundled  dollars,  the  note  is  to  be 
canceled,  and  if  they  do  not  amount  to  $750  each  year,  the  note 
shall  be  credited  with  the  dividends,  antl  the  maker  at  maturity 
shall  pay  the  balance,  is  assignable  under  sections  954  and  1458  of 
the  Civil  Code,  regardless  of  whether  it  be  considered  a  promissory 
note  or  a  guaranty  for  the  payment  of  money. 

[2]  Contract  of  Indrmnity. — There  is  nothing  in  the  language  of  the 
note  to  support  the  contention  of  the  respondents  that  the  written^ 
instrument  constitutes  a  contract  of  indemnity  against  loss  incident 
to  the  purchase  of  the  stock  and  that  no  cause  of  action  could  arise 
therefrom  without  such  loss  by  the  holder  of  both  the  shares  and 
the  note,  and  that  the  note  would' have  no  validity  where  it  had  been 
assigned  without  an  assignment  of  the  shares  also. 

fS]  lio. — Nature  of  Instrument.— The  instrument  in  question  was 
neither  a  guaranty  nor  a  warrainty,  but  a  direct  promise  to  pay 
money  with  a  proviso  for  the  payment  of  the  amount,  in  whole  or 
in  part,  out  of  the  dividends  received  by  the  payee  from  the  shares. 

C4]  MoRTQAGE— Shares  of  Stock.— ^Where  the  purchaser  of  land  gave 
in  payment  shares  of  stock  and  a  note,  secured  by  a  mortgage  on  the 
land  with  a  proviso  in  the  noto  for  its  cancellation  if  the  payee 
received  dividends  from  the  shares  equal  to  the  amount  of  the  note, 
such  st^k  did  not  constitute  additional  security  for  the  payment  of 
the  sum. 

[6]  Id.— Foreclosure— Parties.— A  mortgagor  who  has  disposed  of  his 
entire  interest  is  an  unnecessary  party  to  the  foreclosure  of  a  mort- 

[6]  Id. — Pleading. — In  a  foreclosure  action  a  dof ense  that  the  land  has 
been  exonerated  from  liability  must  be  specially  pleaded, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Peter  J.  Shields,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  J.  West,  Paul  P.  Pratessa,  Frank  J.  O'Brien  and  John 
W.  Johnson  for  Appellant. 

Arthur  C.  Huston  and  Thomas  B.  Leeper  for  Respondents. 

BURNETT,  J.— The  action  was  brought  by  the  assignee  to 
foreclose  a  mortgage  on  Jand  located  in  Sacramento  County. 
The  written  obligation  to  secure  which  the  mortgage  was  given 
was  as  follows: 

''$1500.00  Oakland,  Calif.  Oct  26th,  1907. 

"On  or  before  two^ years  after  date  I  promise  to  pay  Geo. 
L.  Woodford,  or  order,  the  sum  of  Fifteen  Hundred  Dollars,, 
Gold  Coin  of  the  United  States,  with  interest  at  the  rate  of  one 
per  cent  per  month  from  and  after  maturity,  value  received. 
If  the  principal  and  interest,  or  either  shall  not  be  paid  when 
due  then  the  whole  of  the  said  indebtedness  shall  be  due  and 
collectible  at  the  option  of  the  holder  hereof.  This  note  is 
upon  the  following  conditions  as  to  its  payment  prior  to  its 
maturity,  or  at  maturity,  that  inasmuch  as  Gteorge  L.  Wood- 
ford has  received  from  the  maker  hereof  Two  thousand  shares 
of  the  capital  stock  of  the  Roffy  Electrical  Company  upon 
which  the  maker  hereof  has  and  does  guaranty  a  dividend  each 
year  for  two  years  from  January  first  1908  of  750.00  dollars. 
If  therefore  in  the  said  two  years  dividends  have  been  received 
by  Woodford  on  the  said  shares  to  the  full  sum  of  1500.00  dol- 
lars then  this  note  to  be  canceled.  If  the  said  dividends  dur- 
ing said  two  years  does  not  amount  to  750.00  each  year,  then 
this  note  shall  be  credited  with  the  dividends  whatever  they 
may  be  and  the  maker  hereof  shall  then  at  maturity  pay  the 
balance. 

"  (Signed)     Josbph  T.  Rofpy.'' 

On  January  11,  1910,  the  said  Woodford  assigned  the  said 
Qote  and  mortgage  to  John  H.  Davidson,  who  commenced  this 
action.  He  afterward  assigned  to  Paul  P.  Pratessa,  who  haa 
been  substituted  as  plaintiff.  The  summons  was  not  served  on 
Roflfy,  he  having  disp6sed  of  his  interest  in  the  mortgaged  land 
before  this  action  was  commenced.  The  complaint  was  an- 
swered by  defendants,  W.  H.  Leeper,  G.  D.  Richey,  and  M.  D. 
Butler,  as  administrator  of  the  estate  of  James  A.  Butler,  de- 
ceased, successors  to  Roffy 's  interest  in  the  land  mortgaged  hy 
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him  to  Woodford.  They  denied  the  execution  of  the  assign- 
ment by  Davidson  to  Fratessa  and  the  nonpayment  of  the  note. 

[1]  There  seems  to  be  some  contention  by  respondents  that 
there  can  be  no  assignment  of  the  said  written  instrument — 
of  the  note  and  mortgage.  However,  there  appears  to  be  no 
question  about  that,  since  whether  the  said  written  instrument 
be  considered  a  promissory,  note  or  a  guaranty  for  the  pay- 
ment of  money,  it  was  plainly  assignable  by  virtue  of  the  pro- 
visions of  sections  954  and  1458  of  our  Civil  Code.  There  are 
many  decisions,  also,  cited  by  appellant  to  the  point  that  such 
obligations  are  assignable,  but  we  deem  it  unnecessary  to  notice 
them. 

[2]  We  are  entirely  satisfied,  also,  that  respondents  are 
entirely  in  error  in  contending  that  the  said  written  instru- 
ment constitutes  a  contract  of  indemnity  against  loss  incid^it 
to  the  purchase  of  the  shares  of  stock,  and  that  no  cause  of  ac- 
tion could  arise  therefrom  without  such  loss  by  the  holder  of 
both  the  shares  of  stock  and  the  note,  and  that  the  note  would 
have  no  validity  where  it  had  been  assigned  without  an  assign- 
ment of  the  shares.  There  is  nothing  in  the  language  of  the 
note  or  of  the  mortgage  to  support  this  view.  It  is  true  that 
the  maker  used  the  word  "guaranty,"  but  it  is  not  contended 
by  respondents  that  there  was  any  guaranty,  as  that  term  is 
understood  by  the  authorities.  It  is  claimed,  however,  by 
them  that  the  maker  ''warranted"  the  payment  of  said  divi- 
dends and  that  he  intended  to  indemnify  the  payee  against  loss 
in  consequence  of  any  failure  of  said  dividends.  But,  it  must 
be  understood  that  RoflPy  was  a  debtor  and  Woodford  a  cred- 
itor to  the  extent  of  one  thousand  five  hundred  dollars.  In 
other  words,  that  the  former  obligated  himself  to  pay  the  latter 
the  said  sum,  and,  if  the  stock  should  pay  any  dividends,  the 
amount  was  to  be  credited  on  the  payment  of  said  one  thou- 
sand five  hundred  dollars.  In  other  words,  Woodford  was  to 
pay  himself  out  of  said  dividends  a  portion  or  all  of  the  said 
money  which  Roflfy  promised  to  pay,  and^if  no  dividends  were 
obtained,  the  amount  of  one  thousand  five  hundred  dollars  was 
to  be  paid-  by  said  Roffy.  There  could,  therefore,  be  no  loss 
to  Woodford,  by  reason  of  the  nonpayment  of  dividends,  since 
the  amount  was  to  be  paid  at  any  rate.  The  condition  in  ref- 
erence to  the  application  of  any  dividend  that  might  be  re- 
ceived to  the  payment  of' the  daim  was  a  favor  to  Roflfy  and 
coidd  not  be  a  detriment  to  Woodford.  In  fact,  if  the  obli- 
gation be  considered  in  any  sense  a  ** warranty,"  it  amounted 
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to  nothing  more  than  a  "warranty"  that  Roflfy  would  pay  his 
own  debt  either  from  the  dividends  or  otherwise.  [3]  The 
truth  is,  that  the  instrument  constitutes  a  direct  promise  of 
the  maker  to  pay  "Woodford  the  sipn  of  one  thousand  five  hun- 
dred dollars,  with  the  proviso  that  Woodford  might  pay  him- 
self this  amount,  or  a  portion  thereof,  out  of  any  dividends 
that  might  be  received  from  said  stock.  , 

When  we  consider  the  mortgage  itself,  we  find  it  was  given 
entirely  and  exclusively  for  the  purpose  of  securing  the  pay- 
ment of  the  debt  of  one  thousand  five  hundred  dollars,  accord- 
ing to  the  terms  of  said  promissory  note.  There  is  not  a  word 
in  said  mortgage  in  reference  to  any  warranty  or  guaranty  or 
indemnity. 

The  language  of  the  mortgage,  as  far  as  necessary  to  quote, 
is  as  follows:  **That  the  mortgagor  mortgages  to  the  mort- 
gagee that  certain  parcel  of  land  (describing  it)  as  security 
for  the  payment  to  the  said  mortgagee  of  the  sum  of  fifteen 
hundred  ($1,500.00)  dollars  with  interest  thereon  according 
to  a  certain  promissory  note  of  even  date  herewith,  made  by 
said  mortgagor  to  the  mortgagee  herein." 

[4]  We  may  add  that  there  is  nothing  in  the  evidence  in 
the  case  to  support  the  theory  of  respondents  as  to  indemnity. 
The  only  testimony  on  the  subject  is  that  of  Woodford,  who 
declared  that  he  sold  the  land  to  Roffy  for  two  thousand  shares 
of  stock  in  a  certain  corporation  and  one  thousand  five  hun- 
dred dollars  in  cash,  but  for  the  cash  was  substituted  a  note 
secured  by  the  mortgage.  In  other  words,  it  appears  without 
conflict  that  Woodford  became  the  owner  of  the  stock  and  that 
the  note  and  mortgage  were  given  to  secure  the  payment  of  the 
sum  of  one  thousand  five  hundred  dollars  in  cash. 

The  foregoing  facts  show,  also,  the  fallacy  of  the  position  of 
respondents  that  the  stock  also  constituted  security  for  the 
payment  of  said  sum.  It  follows  that  they  are  mistaken  in  the 
contentign  that  the  mortgage  herein  could  not  be  foreclosed 
against  respondents  without  taking  into  account  said  stock. 
There  was  no  occasion  for  an  election  between  two  securities, 
since  only  one  security  was  given  to  secure  the  payment  of 
said  one  thousand  five  hundred  dollars.  Neither  is  there  any 
ground  for  the  contention  that  plaintiff  is  estopped  from  fore- 
closing the  mortga^  by  reason  of  the  fact  that  Woodford 
never  notified  respondents  that  the  stock  had  failed  to  pay 
dividends  and  that  he  would  hold  their  land  under  the  mort- 
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gage.  He  was  not  required  to  give  any  such  notice.  The  re- 
cordation of  the  mortgage  was  sufficient  to  notify  all  subse- 
quent purchasers  and  encumbrancers  that  the  land  was  held 
as  security  for  the  payment  of  said  one  thousand  five  hundred 
dollars*  Nor  was  he  required  to  begin  an  action  to  foreclose 
the  lien,  nor  was  there  anjrthing  in  the  agreement  between  him 
and  Boffy  to  preclude  the  assignment  of  said  note  and  mort- 
gage. If  the  respondents  were  led  to  believe  that  the  stock 
had  paid  dividends  to  the  amount  of  the  note,  it  was  their  own 
fault.  If  they  had  any  reason  to  so  believe,  they  could  and 
should  have  made  inquiry  of  "Woodford,  and  we  cannot  see 
anything  inequitable  in  his  conduct  in  respect  to  the  nonpay- 
ment of  said  dividends.  In  fact  that,  as  we  have  seen,  was  a 
matter  of  interest  exclusively  to  himself  and  Boffy. 

Another  point  made  by  respondents  is,  we  think,  more  de- 
batable. It  grows  out  of  the  fact  that  the  plaintiff  failed  to 
bring  the  maker  of  the  note  into  court,  it  being  claimed  by  re- 
spondents that  plaintiff  dismissed  said  action  and  waived  defi- 
ciency against  Roffy,  the  maker,  and  proceeded  to  trial  over 
the  objection  of  defendants.  It  is  contended  by  respondents, 
and  this  view  seems  to  have  been  adopted  by  the  trial  court, 
that  by  so  doing  he  released  the  claims  of  the  subsequent  pur- 
chaser and  junior  mortgagee  from  the  burden  of  the  mortgage. 

Coyle  ▼.  Davis,  20  Wis.  564,  568,  involved  the  interest  of  a 
subsequent  purchaser  of  a  portion  of  the  mortgaged  premises, 
and  it  was  held  that  the  release  of  the  mortgagor  by  the  mort- 
gagee from  any  personal  liability  discharged  the  land  from 
the  lien  of  the  mortgage.  The  court  said:  **The  plaintiff  and 
her  husband,  by  their  purchase  of  a  portion  of  the  mortgaged 
premises,  acquired  the  right  to  redeem  from  all  the  mortgages 
by  paying  the  entire  mortgage  debt,  and  then  to  obtain  satis- 
faction by  the  foreclosure  and  sale  of  the  residue  of  the  prem- 
ises, and  if  they  proved  insufficient  to  resort  to  the  personal 
liability  of  Jarman,  the  mortgagor.  .  .  .  She  stands  in  the  re- 
lation of  a  surety  for  Jarman,  and  any  agreement  between 
Joseph  Davis  and  him,  which  operated  to  diminish  her  secur- 
ity or  to  increase  her  liability  was  a  release  of  all  obligation 
on  her  part.  The  right  of  insisting  upon  the  personal  liability 
of  Jarman  was  one  of  the  safeguards  of  the  plaintiff's  title, 
and,  by  voluntarily  depriving  her  of  that,  Joseph  Davis  de- 
prived himself  of  the  right  of  insisting  upon  the  liens  of  his 
mortgages  upon  the  lands  owned  by  her." 
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In  Sexton  v.  Pickett,  24  Wis.  346,  it  was  held  that  "a  mort- 
gagee who  diminishes  the  security  of  a  second  mortgage,  by 
releasing  the  mortgagor's  personal  liability,  if  he  does  not 
absolutely  discharge  the  premises  from  the  lien,  of  his  mort- 
gage as  in  the  case  of  a  subsequent  purchaser  at  least  subordi- 
nates his  lien  to  that  of  such  second  mortgage." 

The  answer  of  appellant  to  these  cases  is  that  they  **  cannot 
apply  to  the  case  at  bar  where  there  was  no  release  of  Rofi^'s, 
the  mortgagor's,  personal  liability,"  and  it  is  further  con- 
tended that  the  law  has  been  virtually  declared  otherwise  by 
the  supreme  court  of  this  state.  The  fact  that  the  mortgagor 
was  not  served  with  summons  would  not,  of  course,  relieve  him 
from  personal  liability.  Nor  did  appellant  acquit  him  of  any 
further  liability  for  the  indebtedness.  He  simply  announce^: 
**We  are  not  asking  for  a  deficiency  judgment  against  him." 
Manifestly,  he  could  not  obtain  such  judgment  when  Roflty 
had  not  been  brought  within  the  jurisdiction  of  the  court. 
15]  There  is  nothing  in  the  law  or  in  equity  to  compel  the 
plaintiff  to  proceed  against  the  mortgagor  where  he  had  dis- 
posed of  his  entire  interest  in  the  land.  Respondents  were 
interested  in  the  matter  because  they  were  redemptioners  and 
had  the  legal  right  to  be  subrogated  to  the  claims  of  the  senior 
mortgagee.  But  in  order  to  discharge  the  lien  it  would  be 
necessary  for  them  to  pay  the  entire  debt  and,  therefore,  they 
should  have  the  benefit  of  any  deficiency  judgment  that  might 
be  obtained  against  the  mortgagor.  The  conduct  of  plaintiff 
did  not  prejudice  this  right.  They  could  have  had  the  mort- 
gagor brought  in  and  all  the  equities  determined  in  the  one 
proceeding.  They  did  not  choose  to  do  so,  and  they  cannot 
complain  because  plaintiff  did  not  see  fit  to  relieve  them  of 
this  trouble. 

Appellant  also  relies  upon  the  case  of  Chitzeit  v.  Pentite,  98 
Cal.  327,  [33  Pac.  199].  Therein  the  court  said:  ''The  only 
question  in  the  case  at  bar  requiring  special  notice  is  this:  *Is 
a  judgment  foreclosing  a  mortgage  valid  as  against  grantees 
of  the  mortgagor  and  subsequent  encumbrancers  although  a 
representative  of  the  deceased  mortgagor  is  not  before  the 
eourt  at  the  time  of  the  judgment — the  plaintiff  waiving  all 
recourse  against  any  of  the  property  of  the  estate  except  the 
mortgaged  premises!  '  "  The  court  held  that  said  judgment 
was  valid  as  against  said  parties.  Respondents  contend  that 
the  only  thing  decided  in  that  case  was  that  the  representative 
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of  the  deceased  mortgagor  was  not  a  necessary  party  to  the 
foreclosure.  But  there  was  virtually  a  waiver  of  all  personal 
liability  of  those  succeeding  to  the  interest  of  the  mortgagor 
in  the  land  mortgaged.  This  would  seem  to  affect  the  security 
and  liability  of  the  subsequent  grantees  and  encumbrancers  in 
the  same  manner  as  if  there  had  been  a  release  from  liability 
of  the  mortgagor  if  living.  In  support  of  its  position  tlie 
court  quotes  from  Schadt  v.  Heppe,  45  Cal.  437,  and  Hibemia 
Sav.  &  L.  8oc.  V.  Herbert,  53  Cal.  378,  and  cites  BeUoc 
V.  Rogers,  9  Cal.  124,  Ooodenow  v.  Ewer,  16  Cal.  461,  [76  Am. 
Dec.  540],  Story  on  Equity  Pleadings;  197,  and  Pomeroy  on 
Remedies,  see.  326,  and  notes.  In  the  Belloc  case  there  were 
two  mortgages,  and  the  junior  mortgage  was  foreclosed  first 
and  the  property  purchased  by  the  mortgagees  therein.  The 
senior  mortgagee  then  brought  suit  to  foreclose  his  mortgage, 
making  the  mortgagor  and  the  second  mortgagees  parties,  and 
he  had  personal  service  upon  the  mortgagor,  but  before  judg- 
ment the  mortgagor  died  and  his  administrator  was  made  a 
party  def  endapt. 

The  judgment  was,  for  the  amount  of  the  mortgage  debt,  for 
a  sale  of  the  premises ;  and  in  case  the  proceeds  were  not  suffi- 
cient, then  a  judgment  for  the  residue.  The  appeal  was  by 
the  administrator  and  only  from  that  part  of  the  judgment 
ordering  a  sale  of  the  premises.  The  case  is  hardly  analogous 
to  this,  and  in  the  language  of  the  supreme  court  the  only  ques- 
tion for  solution  was  ''whether  the  facts  being  admitted  show- 
ing the  first  and  second  mortgage,  and  the  sale  of  the  equity 
of  redemption  under  the  second  mortgage,  the  estate  of  Saroni 
had  such  an  interest  in  the  premises  as  to  render  it  necessary 
that  the  probate  court  should  order  the  sale,  upon  the  appli- 
cation of  the  administrator  or  of  the  plaintiff,  and  to  oust  the 
district  court  of  jurisdiction  to  order  a  sale."  In  the  course 
of  the  opinion  a  quotation  was  made,  however,  with  approval 
from  Bigdow  v.  Bush,  6  Paige  (N.  T.),  345,  that  ***the  grantee 
of  the  mortgagor  could  not  complain  if  the  mortgagor  was  not 
made  a  party,  for  the  reason  that  the  grantee  coidd  not  be 
injured.'* 

Ooodenow  v.  Ewer,  supra,  embraces  a  comprehensive  con- 
sideration of  the  nature  of  a  mortgage  and  the  proceedings 
provided  by  our  law  for  its  foreclosure,  and  it  was  held  that 
the  grantee  of  the  mortgagor  was  a  necessary  party  to  the  suit 
for  foreclosure  in  order  to  enforce  the  lien  against  his  interest. 
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the  court  saying:  "It  is  only  when  the  owner  of  the  estate — 
whether  such  owner  be  the  mortgagor  or  his  grantee — has  had 
his  day  in  court  that  a  valid  decree  can  pass  for  its  sale/'  It 
was  further  held  that  the  bid  by  the  plaintiffs,  being  for  the 
full  amount  of  their  judgment,  satisfied  it,  and  the  effect  of 
this  satisfaction  was  to  discharge  from  £he  lien  of  the  mort- 
gage the  portion  held  by  the  grantee  who, was  not  made  a 
party.  It  thus  involved  a  different  question  from  the  one 
before  us,  but  the  court  reiterated  the  rule  as  to  the  mortgagor 
not  being  a  necessary  party  where  he  has  disposed  df  his  in- 
terest and  no  deficiency  judgment  is  sought  against  him. 

The  declaration  from  Story  is:  ** Where  the  mortgagor  has 
conveyed  his  equity  of  redemption  absolutely,  the  assignee  only 
.  need  be  made  a  party  to  the  bill  to  foreclose." 

Pomeroy  states:  **It  follows  as  an  evident  corollary  from 
the  proposition  just  stated,  that  the  mortgagor  who  has  con- 
veyed away  the  whole  of  the  mortgaged  premises  is  no  longer 
a  necessary  party  defendant  in  a  foreclosure  action,  that  is,  he 
is  not  indispensable  to  the  rendition  of  a  simple  judgment  of 
sale,  if  no  decree  for  a  deficiency  is  asked." 

The  decision  in  the  98th  California  thus  seems  to  support 
appellant's  view  of  the  rule,  but  many  authorities  hold  with  • 
Jones  on  Mortgages,  section  727,  as  follows:  **But  if  a 
mortgagee  releases  the  mortgagor  from  personal  liability,  he 
thereby  diminishes  the  security  of  a  subsequent  purchaser  of 
part  of  the  premises,  and,  therefore,  the  lien  of  the  mortgage, 
so  far  as  the  rights  of  such  subsequent  purchaser  are  con- 
cerned, is  discharged." 

Respondents  contend  furthermore  that  the  mortgage  was 
satisfied  as  to  them  because  plaintiff  with  full  knowledge  ol 
their  status  released  land  of  greater  value  than  the  amount 
due  on  his  mortgage.  He  released,  so  it  is  stated,  ''the  land 
of  defendant  Howes  of  the  stipulated  value  of  $1,457.20,  and 
the  land  of  defendant  Reclamation  District  1,000  by  dis- 
missing as  to  them,  of  the  value  of  $1,085.50,  and  he  entered 
into  an  agreement  with  defendant  Butler  that  the  latter  would 
pay  him  one-half  the  amount  of  his  mortgage  independent  of 
the  result  of  this  suit."  As  we  understand  the  record,  thia 
latter  amount  is  about  $750.  Thus  it  is  claimed  that  plain- 
tiff has  virtually  received  ''through  his  releases  and  agree- 
ment about  $3,500,  as  against  $2,150,  paid  for  the  mortgage.'* 
However,  as  to  the  land  of  the  Reclamation  District,  it  ap- 
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pears  that  a  portion  of  the  consideration  at  least  was  paid 
to  respondents,  but,  we  may  eliminate  that  entirely  and  the 
principle  contended  for  will  apply,  since  the  sum  of  $1,457.20 
and  $750,  exceeds  the  aifiount  paid  by  plaintiff  for  the  mort- 
gage. 

The  reason  for  this  claim  of  respondents  is  that  the  grantee 
and  the  subsequent  mortgagee  of  the  whole  or  of  a  portion 
of  the  premises  are  redemptioners  of  the  whole  of  the  land 
subject  to  the  original  mortgage,  and  their  right  cannot  be 
prejudiced  by  the  release  or  sale  of  a  portion  without  their 
consent  and  without  applying  its  value  to  the  reduction  of 
the  amount  secured  by  the  senior  mortgage.  In  this  respect, 
«ince  they  are  subrogated  to  his  rights,  their  situation  is  simi- 
lar to  that  of  the  original  mortgagor  where  the  mortgagee 
has  released  without  the  former's  consent.  In  Woodward 
▼.  Brown,  119  Cal.  292,  [63  Am.  St.  Rep.  108,  51  Pa«.  4],  it 
is  said:  **We  cannot  perceive  upon  what  principle  of  equity 
or  by  what  construction  of  this  section  (sec.  726,  Code  Civ. 
Proc.)  it  can  be  held  that  the  mortgagee  may  without  the 
consent  of  the  mortgagor,  let  go  a  part  of  the  security  to  a 
purchaser  from  the  mortgagor,  at  less  than  its  value  may  be, 
and  then  look  to  the  mortgagor  to  make  up  the  deficiency.  It 
would  be  a  gross  injustice  to  the  mortgagor  to  hold  him  liable 
for  a  deficiency  which  the  mortgagee  has  without  the  mort- 
gagor's authority  or  consent  created.  The  deficiency  which 
the  code  directs  may  take  the  form  of  a  personal  judgment  is 
a  deficiency  arising  from  the  sale  of  all  the  mortgaged  secur- 
ity and  not  a  part  of  it. " 

In  Merced  Sav,  Bamk  v.  Simon,  141  Cal.  11,  [74  Pac.  356], 
it  was  held  that  ''where  subsequent  to  the  execution  of  a 
mortgage  the  mortgagor  granted  a  right  of  way  over  the 
mortgaged  lands  to  a  third  party,  the  mortgagee  could  not, 
subsequent  to  that  deed  prejudice  the  owner  of  the  right  of 
way  by  releases  of  other  portions  of  the  mortgaged  premises." 

In  section  4841  of  Elliott  on  Contracts  the  author,  after 
stating  that  the  second  mortgagee  has  the  right  to  redeem  the 
property  from  the  prior  mortgage,  says:  ''The  second  mort- 
gagee, in  such  cases,  stands  in  the  plaee  of  the  mortgagor, 
having  the  same  rights  and  coming  within  the  exception  of  a 
statute  which  provides  that  recorded  mortgages  'shall  not  be 
valid  against  any  person  other  than  the  parties  thereto.'  " 
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Many  anthorities  sustaining  this  position  of  respondents 
might  be  cited  and  the  principle  seems  to  be  pretty  well  es- 
tablished. The  point  is  made,  however,  by  appellant  that 
there  is  no  finding  that  said  release  of  a  portion  of  the  land 
was  not  agreed  to  by  respondents.  It  is  qlear  that  in  order 
to  have  said  release  operate  as  a  payment  of  the  mortgage 
debt  as  to  respondents,  the  release  must  have  been  without 
their  consent,  and  unless  so  established  it  does  not  constitute 
a  defense  to  the  action.  [6]  Again,  it  is  settled  that  in  a 
foreclosure  action  a  defense  that  the  land  has  been  exonerated 
from  liability  must  be  specially  pleaded.  {Bamhart  v.  Ed- 
wards, 5  Cal.  Unrep.  558,  [47  Pac.  251] ;  Cassinella  v.  AUen, 
168  Cal.  677,  [144  Pac.  746J.)  There  was  no  such  pleading 
in  the  case. 

Of  course,  the  settled  rules  of  pleading  and  practice  should 
be  observed  as  far  as  possible  to  promote  uniformity  in  the 
administration  of  justice.  These  suggested  defects  may  be 
easily  remedied  in  case  of  a  new  trial,  but  as  the  record  is 
presented,  it  is  believed  that  the  judgment  should  be  reversed, 
and  it  is  so  ordered* 

Buck,  P.  J.,  pro  *e»k,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehe€U*ing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  April  5,  1919,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT.— In  their  petition  for  modification  of  the 
opinion  and  judgment  respondents  claim  that  we  should  dis- 
regard the  contention  of  appellant  that  it  was  necessary  for 
the  defendants  to  plead  'Hhat  the  land  had  been  exonerated 
from  liability,  and,  also  for  the  court  to  find  that  said  re- 
lease was  not  agreed  to  by  respondents.''  This  claim  is 
based  upon  the  proposition  that  appellant  makes  the  conten- 
tion for  the  first  time  in  his  dosing  brief.  However,  the 
contention  of  appellant  is  in  response  to  the  claim  of  respond- . 
ents  in  their  brief  that  **the  mortgage  was  satisfied  as  to  the 
contesting  defendants  because  plaintiff  released  land  of 
greater  value  than  amount  of  mortgage." 

The  rule  invoked  by  respondents  is,  therefore,  hardly  ap- 
plicable to  the  case.  It  is  true  that  some  evidence  was  re- 
ceived on  the  subject  without  objection,  and  it  appears  that 
the  cause  was  tried  upon  the  theory  that  such  an  issue  was 
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made.  This  would  preclude  appellant  from  thereafter  mak- 
ing the  objection  that  the  matter  was  not  pleaded.  However, 
there  is  no  finding  upon  the  subject,  and  under  the  view  we 
take  of  the  case,  the  findings  that  are  made  are  insufficient  to 
support  the  judgment. 

It  is  claimed  by  respondents,  furthermore,  that  it  was  un- 
derstood and  virtually  agreed  in  the  court  below  that  this 
case  and  Rickey  v.  Butler,  post,  p.  314,  [180  Pac.  652] ,  relating 
to  mortgages  on  the  same  piece  of  land,  should  be  considered 
together,  and  that  the  evidence  in  both  cases  might  be  con- 
sidered in  the  determination  of  each. 

It  is,  furthermore,  claimed  that  the  evidence  in  the  latter 
case  sufficiently  showed  that  the  note  and  mortgage  in  this 
case  had  been  paid  and  discharged.  We  have  no  reason  to 
doubt  the  statement  of  counsel  in  this  respect,  but  there  is 
nothing  in  the  record  before  us  to  show  that  such  was  the 
understanding,  and,  moreover,  there  is  not  even  any  conten- 
tion that  it  was  agreed  that  both  records  might  be  con- 
sidered by  this  court.  It  would  be  a  departure  from  well- 
established  practice  in  appellate  proceedings  to  permit  the 
record  to  be  thus  modified  or  changed.  Furthermore,  there 
is  no  finding  in  this  case  that  the  note  has  been  paid  or  the 
mortgage  released  or  discharged. 

We  can  find  no  authority  for  changing  the  record  and 
modifying  the  judgment,  as  requested  by  respondents.  If 
they  are  right  in  their  theory,  the  matter  can  be  easily  ad- 
justed in  the  lower  court,  but,  in  view  of  what  is  before  us, 
we  think  the  petition  must  be  denied,  and  it  is  so  ordered. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  5,  1919. 

All  the  Justices  concurred. 
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[Civ.  No.  2580.    Pirrt  Appellate  District,  Division  One.— March  6,  1919.} 

MARY  E.  RAMSAY  et  al.,  Appellants,  v.  McCREERY  ES- 
TATE COMPANY  (a  Corporation),  Respondent. 

[1]  Appeal — Order  Qrantinq  New  Trial — Discretion. — A  motion  for 
a  new  trial  is  addressed  to  the  discretion  of  the  trial  oourt,  and  its 
discretion  in  granting  a  new  trial  can  be  disturbed  onlj  when  it  is 
made  to  appear  that  that  discretion  has  been  abused. 

[2]  Negligence — Elevator  Acctdent — Action  for  Death  of  Passen- 
ger.— In  this  action  for  damages  for  death  alleged  to  have  been 
caused  bj  the  negligent  operation  of  an  elevator,  the  record  showed 
DO  abuse  by  the  court  of  ite  discretion  in  granting  a  new  trial  after 
verdict  for  the  plaintiff. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  grtoting  a  new  triaL  George 
A.  Sturtevant,  Judge.     Affirmed. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche  for  Appellants. 

McPike  &  Murray  and  Redman  &  Alexander  for  Respond- 
ent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  an  order  granting 
the  defendant's  motion  for  a  new  trial  after  verdict  and  judg- 
ment for  plaintiffs. 

The  action  was  brought  by  the  widow  and  children,  of  one » 
Adam  Ramsay  to  recover  damages  for  his  death,  which  it  is 
alleged  was  caused  by  the  negligent  operation  by  defendant 
of  an  elevator  in  a  building  owned  by  it,  and  in  which  the 
deceased  was  employed  by  a  company  having  offices  therein. 
Ramsay  was  sixty  years  of  age  and  received  a  salary  of  $25Q 
a  month.  The  jury  rendered  a  verdict  for  the  plaintiffs  in  the 
.sum  of  twenty -five  thousand  dollars.  The  trial  court  set  this 
verdict  aside  upon  the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  it,  and  plaintiff  appeals  from  this  order. 

[1]  The  granting  of  a  new  trial  depends  upon  the  legal 
discretion  of  the  court,  guided  by  the  circumstances  of  the 
case.  The  motion  is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  when  that  discretion  has  not  been  abused, 
the  order  upon  the  motion  will  not  be  disturbed.    We  have 
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carefollj  examined  the  record,  and  we  fail  to  find  any  abuse 
of  diflcretioh  in  the  granting  of  the  order. 

The  only  witness  to  the  accident  was  the  operator  of  the 
elevator,  and  his  testimony  both  before  the  coroner's  jury 
and  at  the  trial  was  mostly  given  through  an  interpreter.  Id 
substance  it  appears  therefrom  that  Ramsay  left  his  office, 
which  was  located  on  the  sixth  floor  of  the  building,  about 
9  o'clock  in  the  evening,  went  to  the  elevator  and  rang  the 
bell.  The  operator,  who  was  also  a  janitor  of  the  building, 
was  at  that  time  engaged  in  his  work  on  the  seventh  floor,  but 
hearing  the  bell  he  entered  the  elevator  and  started  it  down 
to  the  sixth  floor.  When  at  a  short  distance  above  said  floor 
he  brought  the  car  to  a  stop  preparatory  to  slowly  lowering  it 
and  adjusting  it  to  the  floor  level.  After  bringing  the  car 
to  a  stop  he  started  it  again  very  slowly  and  again  lowered  it 
a  short  distance,  holding  the  controller-bar  in  his  left  hand, 
and  while  the  car  was  slowly  descending  he  raised  with  his 
right  hand  the  latch  to  the  door  and  began  to  open  it  slowly 
as  the  floor  of  the  car  was  descending  to  a  position  flush 
with  the  sixth  floor.  At  that  time  Ramsay,  who  was  stand- 
ing in  front  of  the  door,  called  out,  **  Quick,  quick !"  and  when 
the  door  had  been  opened  slightly  he  took  hold  of  the  par- 
tially opened  door  with  both  hands  and  shoved  it  back,  against 
the  protest  of  the  operator,  who  called  upon  him  to  stop. 
When  Ramsay  attempted  to  enter  the  car,  the  floor  of  which 
was  still  somewhat  above  the  level  of  the  floor  of  the  building, 
he  stumbled  and  fell  against  the  right  side  of  the  operator, 
pivoting  him  around  so  thaLt  the  operator's  left  hand  shoved 
the  controller-bar  forward,  causing  the  elevator  to  reverse  its 
motion  and  quickly  rise.  As  Ramsay  fell  against  the  opera- 
tor and  down  upon  the  floor  the  operator  grabbed  hold  of  him, 
but  before  he  could  drag  him  into  the  car  the  floor  thereof 
had  ascended  to  the  top  of  the  door,  and  Ramsay  was  caught 
between  the  grill  work  above  the  door  and  the  floor  of  the 
elevator,  and  his  bo(iy  fell  into  the  pit. 

From  this  evidence  it  is  claimed  by  defendant  that  the  de- 
ceased met  his  death  from  his  own  imprudence  in  attempting 
to  enter  the  elevator  in  the  manner  indicated. 

[2]  Plaintiffs  contend,  however,  that  statements  made  by 
the  operator  immediately  after  the  accident  to  certain  police 
officers  as  to  the  manner  in  which  the  accident  occurred  are 
contrary  to  and  inconsistent  with  his  testimony  at  the  trial. 


Digitized  by  VjOOQIC 


1&2  Post  v.  FETTEasMAN.  [40  Cal.  App. 

They  also  claim  that  his  testimony  at  the  trial  is  in  conflict 
with  his  testimony  given  at  the  coroner's  inquest.  No  useful 
purpose  would  be  subserved  by  an  analysis  of  these  claimed 
inconsistencies.  Assuming  that  they  exist  and  that  together 
with  the  presumption  of  negligence  arising  by  reason  of  the 
accident  they  support  plaintiff's  claim  for  negligence,  the 
trial  court,  having  heard  the  evidence  and  having  had 
ample  opportunity  to  judge  as  to  the  demeanor,  man- 
ner, and  credibility  of  the  witnesses;  had  the  right,  if 
dissatisfied  with  the  verdict,  and  if  it  was  of  the  opin- 
ion that  it  was  clearly  against  the  weight  of  the  evidence, 
to  set  it  aside  and  grant  a  new  trial,  even  though  there  was 
a  substantial  conflict,  as  it  is  not  bound  by  the  rule  as  to 
conflicting  evidence.  The  opinion  of  the  trial  court  being 
that  the  evidence  was  insufficient  to  support  the  vordict,  its 
discretion  in  granting  a  new  trial  can  be  reviewed  only  when 
it  is  made  to  appear  that  that  discretion  was  abused;  as  be- 
fore stated,  the  record  shows  no  such  abuse. 

For  the  reasons  given  the  order  of  the  trial  court  is 
affirmed* 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  4, 1919. 


(Civ.  No.  2831.    B»obA  Appellste  Disfcriet,  VMdcm  One.— Ifardi  T, 

1919.] 

M.  B.  POST,  Appellant,  v.  GEORGE  C.  FETTBRMAN  et  al., 

Respondents. 

[1]  APPEAir— Finding  on  Oonfucting  EvmENCft.— In  this  action  on  a 
promissory  note  executed  hj  a  husband  and  wife,  a  finding,  upon 
conflicting  eyidence,  that  as  to  the  wife  the  note  was  executed 
without  consideration  wiU  not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angles  County.    Paul  J.  McConnick,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Jesse  F.  Waterman  for  Appellant 

F.  B.  Davis  for  Respondent  Rosa  Fetterman. 

CONRET,  P.  J. — This  action  is  upon  a  proihissory  note 
executed  by  the  defendants  to  the  plaintiff.  The  court  found 
that  as  to  the  defendant  Rosa  Fetterman,  the  note  was  exe- 
cuted without  consideration  and  held  that  she  was  not  liable 
thereon.  Judgment  ^  was  entered  against  the  defendant 
George  C.  Fetterman  alone.  Plaintiff  appeals  from  the  judg- 
ment entered  in  favor  of  Rosa  Fetterman. 

Appellant  claims  that  the  finding  above  noted  is  not  sup- 
ported by  the  evidence.  This  is  the  only  ground  of  appeal 
presented  for  our  consideration.  The  note  was  given  on  ac- 
count of  moneys  which  had  been  advanced  by  plaintiff  for  the 
benefit  of  George  C.  Fetterman.  The  plaintiff  testified  that 
when  Mr.  Fetterman  requested  him  to  advance  this  money 
Fetterman  promised  that  he  would  have  his  wife  sign  the  note 
when  the  amount  was  fixed,  and  that  as  a  result  of  that  con- 
versation he  advanced  the  money.  Mr.  Fetterman,  on  the 
other  haild,  testified  that  prior  to  the  time  of  the  plaintiff's 
paying  out  any  money,  the  matter  of  a  note  to  be  given  by 
George  C.  Fetterman  and  Rosa  Fetterman  was  not  mentioned 
at  all,  and  that  the  plaintiff  never  at  any  time  requested  of 
him  that  he  should  have  his  wife  sign  the  note.  Mrs.  Fetter- 
man testified  that  she  did  not  receive  anything  at  all  for  the 
execution  of  the  note,  and  that  she  simply  signed  the  note 
at  the  request  of  her  husband  without  reading  it.  No  new 
consideration  accompanied  the  maMng  of  the  note.  Ap- 
pellant's counsel  argues  that  the  testimony  of  Mr.  Fetterman 
is  not  entitled  to  credit,  because  he  verified  the  answer  and 
cross-complaint  and  on  the  witness-stand  admitted  certain 
facts  which  are  in  confiict  with  some  of  the  allegations  of  his 
pleadings  which  he  had  verified.  Nevertheless,  the  trial  court 
had  the  right  to  believe  his  testimony  on  the  question  here  at 
issue.  [1]  No  su£Scient  reason  has  been  shown  to  this  court 
on  appeal  to  set  aside  the  judgment  merely  because  a  material 
finding  of  fact  is  based  upon  confiicting  evidence. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

40  OaL  App.— 18 
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[Civ.  No.  2656.    Krst  Appellate  District,  IMvision  One.— March  7,  1919.] 

DAVID  0.  CHUBCH  et  al.,  Copartners,  etc.,  Respondents, 
V.  JOHN  H.  GRADY,  Appellant 

[1]  Pleading — ^Amended  Complaint — Demubrek. — Where  a  complaint 
has  been  amended,  the  sufficdenejr  of  the  last  pleading  ia  alone  in 
question  on  a  demurrer. 

[2]  Municipal  Osdinances — Evidenced— Judicial  Nowcb. — Courta  of 
record  do  not  take  judicial  notice  of  municipal  ordinances  in  this 
state. 

[3]  Id. — Pleading. — ^In  pleading  a  municipal  ordinance  or  a  right  derived 
therefrom  it  is  sufficient,  under  section  459  of  the  Code  of  Civil 
Procedure,  to  refer  to  it  by  its  title  and  the  date  of  its  passage. 

£4]  Pleading — General  Dbmurbeb — Insuphcient  Facts. — ^Where  the 
question  of  the  sufficiencj  of  a  complaint  to  withstand  a  general 
demurrer  arises,  courts  have  always  discriminated  between  insuffi- 
cient facts  and  an  insufficient  statement  of  facte,  and  where  the 
necessary  facts  are  shown  by  the  complaint  to  es^ist,  although  in- 
accurately or  ambiguously  stated  or  appearing  by  necessary  implica- 
tion, the  judgment  will  be  sustained. 

[5]  STEtEET  Law — San  Francisco  Ordinance — Foreclosure  of  Assess- 
ment Lien — Resolution  op  Intbntion.-^Iu  an  action  to  foreclose 
the  lien  of  a  street  assessment  for  work  done  under  the  San  Fran- 
cisco street  improvement  ordinance,  the  objection  that  the  complaint 
doee  iLot  state  that  the  reeolution  of  the  board  of  public  worke  of 
its  intention  to  recommend  to  the  supervieora  that  improvements  be 
ordered  to  be  made  contains  the  reference  to  the  specifications  qr 
plans  and  specifications  prepared  for  the  improvement  contemplated, 
is  sufficiently  met  by  the  allegation  that  the  board  of  public  works 
duly  and  regularly  made  an  assessment  to  cover  the  sum  due  for 
the  eaid  work  so  performed  and  specified  in  said  contract,  this  being 
a  sufficient  allegation  under  the  ordinance  that  all  the  steps  preceding 
the  making  of  the  assessment  necessary  to  authorize  the  board  to 
make  it  had  been  taken  in  the  manner  provided  by  law. 

[6]  Id. — Demand  for  Payment. — In  a  suit  to  foreclose  a  street  assessment 
lien  under  the  San  Francisco  ordinance,  a  failure  to  prove  a  com- 
plianee  with  the  essential  requirement  of  the  ordinance  respecting 
s  demand  on  the  owner  of  the  property  assessed,  for  the  payment 
of  the  amount  of  the  assessment  as  alleged  in  the  complaint  is  fatal 
to  the  judgment. 

APPEAL  from  a  judpnent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  E.  Crothers, 
Judge.    Reversed, 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Edward  J.  Lynch  for  Appellant. 
J.  E.  Manning  for  Respondents. 

WASTE,  P.  J. — This  is  an  action  to  foreclose  a  street  as- 
sessment lien.  The  original  complaint  was  apparently  framed 
on  the  theory  that  the  work  was  done  under  the  authority 
of  the  charter  of  the  city  and  county  of  San  PVancisco.  At 
the  trial  plaintiffs  admitted  that  the  requirements  of  the  char- 
ter, necessary  to  confer  jurisdiction  in  such  matters,  had  not 
been  complied  with. 

The  cause  was  submitted  to  the  court  for  decision  and  was 
decided  in  favor  of  defendant.  Thereupon,  plaintiffs  waived 
counsel  fees  and  assumed  defendant's  costs  to  that  date.  The 
court  set  aside  the  submission,  and  permitted  plaintiffs  to 
file  amendments  to  their  complaint,  setting  forth  facts  tend- 
ing to  establish  that  the  proceedings  were  had  under  Ordi- 
nance No.  2439  (New  Series)  of  the  city  and  county  of  San 
Francisco,  commonly  known  as  the  *' Street  Improvement 
Ordinance."  By  stipulation  of  counsel  said  amendments 
were  deemed  denied  by  the  answer  of  the  defendant.  No  fur- 
ther evidence  was  introduced  The  cause  was  resubmitted 
and  decision  and  judgment  went  in  favor  of  plaintiffs.  De- 
fendant made  a  motion  for  a  new  trial,  one  of  the  grounds 
being  insuflSciency  of  the  evidence  to  justify  the  decision. 
The  motion  was  denied.  Defendant  appeals,  urging  the  same 
point  as  one  of  the  grounds  for  a  reversal  of  the  judgment. 

[1]  Whatever  defects  may  have  existed  in  the  original 
complaint,  the  demurrer  to  which  was  overruled,  that  pleading 
was  superseded  by  the  complaint  as  amended  after  the  trial. 
The  sufficiency  of  the  last  pleading  is  alone  in  question. 
{Rooney  v.  Gray  Bros.,  145  Cal.  753,  [79  Pac.  523].)  Appel- 
lant contends  that  the  complaint,  as  amended,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  by  reason  of  a 
failure  to  properly  allege  the  passage  and  existence  of  the 
ordinance  of  the  city  and  county  of  San  Francisco  under 
which  the  plaintiff  now  contends  the  proceedings  were  taken. 

[2]  It  is  a  general  rule,  supported  by  unbroken  authority 
in  this  state,  that  courts  of  record  do  not  take  judicial  notice 
of  municipal  ordinances.     {Metteer  v.  Smith,  156  Cal.  572, 


Digitized  by  VjOOQIC 


X96  Church  v.  Qbadt.  [40  Cal.  App. 

[105  Pac.  735].)  [3]  In  pleading  an  ordinance  of  a  mu- 
nicipal corporation,  or  a  right  derived  theref  rom,  it  is  suffi- 
cient to  refer  to  such  ordinance  by  its  title  and  the  day  of  its 
passage.  (Code  Civ.  Proc.,  sec  459.)  Plaintiff  apparently 
attempted  to  comply  with  the  section  of  the  code  in  plead- 
ing the  ordinance  in  question.  The  result  is  rather  an  al- 
l^ation  by  way  of  parenthesis  than  of  positive  averment,  but 
the  title  of  the  ordinancei  and  the  day  of  its  passage  are 
readily  ascertainable. 

[4]  Dealing  with  this  precise  question,  our  supreme  court 
has  held  that  when  the  question  of  the  sufficiei^cy  of  a  com- 
plaint to  withstand  a  general  demurrer,  and  therefore  to 
support  a  judgment,  arises,  "courts  have  always  discrim- 
inated between  insufficient  facts  and  an  insufficient  statement 
of  facts;  and  where  the  necessary  facts  are  shown  by  the 
complaint  to  exist,  although  inaccurately  or  ambiguously 
stated,  or  appearing  by  necessary  implication,  th^  judgment 
will  be  sustained.''  {Amestay  v.  Electric  B.  T.  Co.,  95  Cal. 
311,  [30Paa550].) 

[6]  The  ordinance  requires  that  the  resolution  of  the 
board  of  public  works,  if  its  intention  be  to  recommend  to  the 
supervisors  that  improvements  be  ordered  to  be  made,  shall 
contain  a  reference  to  the  specifications,  or  plans  and  specifi- 
cations, prepared  for  the  improvement  contemplated.  Ap- 
pellant contends  that  while  the  complaint  contains  an  al- 
legation that  such  plans  and  specifications  were  prepared,  it 
is  insufficient  because  it  does  not  state  that  the  resolution  con- 
tained the  required  reference.  It  is  to  be  observed  that  the 
complaint  does  noi  state  that  the  resolution  did  not  comply 
with  the  ordin^ce.  Furthermore,  the  complaint  alleges  that 
**on  the  twenty-fifth  day  of  May,  1914,  the  board  of  public 
works  duly  and  regularly  made  an  assessment  to  cover  the 
sum  due  for  the  said  work  so  performed  and  specified  in  said 
contract"  (referring  to  the  contract  and  work  upon  and  for 
which  the  assessment  was  made).  This  is  a  sufficient  alle- 
gation that  all  the  steps  preceding  the  making  of  the  assess- 
ment, necessary  to  authorize  the  board  to  make  it,  had  be^ 
taken  in  the  manner  provided  by  law.  {Bienfield  v.  Van  Ness, 
176  Cai.  585,  [169  Pac.  225].) 

[6]  The  complaint  originally  contained  no  allegation  of 
demand,  on  the  owner  of  the  property  assessed,  for  the  pay- 
ment of  the  amount  of  the  assessment.    Both  the  charter  and 
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the  ordinance  require  that  such  demand  shall  be  made.  No 
testimony  was  offered  to  establish  such  fact.  The  warrant, 
assessment,  and  diagram  admitted  in  evidence  were  not  ac- 
companied by  the  affidavit  of  demand  and  ncmpayment  re- 
quired by  the  charter,  and  by  the  ordinance,  in  order  to  con- 
stitute prima  facte  evidence  of  the  regularity  and  correctness 
of  the  assessment,  and  of  the  prior  proceedings,  and  of  the 
right  of  the  plaintiff  to  recover  in  the  action.  (Charter  of  the 
City  and  County  of  San  Francisco,  art.  YI,  c  11,  sec.  15; 
Ordinance  2439  [N.  S.],  Part  I,  sec.  22.) 

The  complaint  as  amended,  after  the  first  submission  of  the 
case,  alleged  that  personal  demand  was  made  by  an  agent  of 
plaintiff.  This  allegation  was  deemed  denied,  under  the  stipu- 
lation before  mentioned,  but  no  further  evidence  was  offered 
to  establish  the  fact.  There  was,  therefore,  an  utter  failure 
of  proof  on  a  vital  element  in  the  case.  {Ouerin  v.  Reese, 
33  Cal.  292;  McBean  v.  Martin,  96  Cal.  188,  [31  Pac.  5].) 
Notwithstanding  such  failure  of  proof  the  court  found  that 
demand  was  made  as  alleged  in  the  complaint.  This  finding 
was  not  justified,  because  it  was  not  supported  by  any  evi- 
dence. 

The  failure  of  plaintiff  to  prove  a  compliance  with  the  es- 
sential requirement  of  the  ordinance,  respecting  a  demand, 
is  fatal  to  the  judgment.     {McBeaai  v.  Martin,  supra.) 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[CSt.  No.  2715.   FIni  AppeOate  Distriet,  Diririon  Two.— Mareli  7, 19l9.] 

PALO  ALTO  MUTUAL  BUILDING  AND  LOAN  ASSO- 
CIATION  (a  Corporation),  Respondent,  v.  PETER 
MULLEN  et  al.,  Appellants. 

[1]  MoBTQAQB— FouBOLOSURB— Appsau — In  ftn  aetioB  U  foreclose  a 
mortgage  which  waa  given  hj  the  mortgagors  to  eeeare  a  fixed  sum 
and  also  fu|ther  advances,  and  the  folfiUment  of  ai^  corenants  or 
agreements  which  the  mortgagors  might  agree' in  writing  with  the 
mortgagees  should  be  secured  thereby,  the  finding  of  the  eovxt  that 
the  mortgagors  had  agreed  that  a  certain  foither  advanee  should 


Digitized  by  VjOOQIC 


198    Pai/)  Alto  Mut.  etc.  Assn.  v.  Mullen.     [40  OaL  App. 

be  secured  bj  the  mortgage  will  not  be  ddeturbed  by  the  appollatie 
Gourt  where  the  evidence  is  conflicting. 
[2]  Id. — CoiNSTRUCTioN. — The  construetion  of  the  clause  in  question  is 
that  the  necasBitj  of  an  agreement  in  writing  under  said  clause  is 
limited  to  the  fulfillment  of  ''anj  eovenante  or  agreementSi"  and 
does  not  apply  to  the  further  advances   designated  in   the  same 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Clara.    J.  B.  Welch,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wnu  H.  H.  Hart  and  T.  John  Butler  for  Appellants. 

J.  S.  Hutchinson  and  Walter  Slack   for  Respondent. 

HAVEN,  J. — ^Action  for  foreclosure  of  a  mortgage  executed 
on  January  28, 1909,  by  Peter  Mullen  and  Mamie  Mullen,  his 
wife,  to  Palo  Alto  Mutual  Building  and  Loan  Association. 
Said  mortgage  secured  a  note  of  the  mortgagors  in  the  sum 
of  four  thousand  dollars  and  further  advances  under  the 
terms  of  the  clause  hereinafter  set  forth.  The  sum  of  three 
thousand  five  hundred  dollars  only  was  advanced  on  the  four 
thousand  dollar  note,  which  sum  has  been  fully  repaid.  The 
present  action  is  brought  to  recover  the  sum  of  one  thousand 
dollars,  with  interest  and  costs,  alleged  by  plaintiff  to  have 
been  advanced  to  the  mortgagor  Peter  Mullen  under  the 
terms  of  the  mortgage,  and  the  payment  of  which  is  alleged 
to  have  been  secured  by  the  following  datise  of  the  mortgage : 

"And  also  to  secure  such  further  advances  as  may  be  made 
to  the  mortgagors,  or  either  or  any  of  them,  by  the  mortgagee, 
or  on  their  account,  before  the  satisfaction  hereof,  and  the  " 
fulfillment  of  any  covenants  or  agreements  which  the  parties 
hereto,  their  heirs  or  assigns,  may  hereafter  agree  in  writing 
shall  be  secured  hereby." 

The  judgment  was  for  the  plaintiff  for  the  amount  of  the 
advance,  with  interest  thereon  and  costs  incurred,  with  a  de- 
cree declaring  the  same  to  be  a  lien  upon  the  property  de- 
scribed in  the  mortgage  and  ordering  said  property  sold  and 
the  proceeds  applied  in  payment  of  that  debt.  The  personal 
judgment  was  against  the  mortgagor  Peter  Mullen  alone,  but 
the  interest  of  the  mortgagor  Mamie  Mullen  in  the  property 
was  ordered  sold  under  the  foreclosure  decree.    The  defend- 
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ants  appeal  from  this  judgment,  contending,  first,  that  the 
one  thousand  dollars  in  controversy  was  not  advanced  under 
the  terms  of  the  mortgage;  and,  secondly,  that  under  the 
clause  above  quoted,  no  advancement  was  secured  by  the  mort- 
gage unless  agreed  upon  in  writing  by  both  of  the  mort- 
gagors. 

It  is  admitted  that  the  sum  of  one  thousand  dollars  was 
paid  to  the  defendant  Peter  Mullen  by  check  of  plaintiff  on 
June  1,  1911.  The  controversy  is  over  the  question  as  to 
whether  this  payment  was  made  as  a  further  advance  under 
the  terms  of  the  mortgage  and  was  intended  to  be  secured 
thereby,  or  whether,  on  the  other  hand,  it  was  a  personal 
payment  from  one  Marshall  Black,  the  secretary  of  the  plain- 
tiff, on  his  own  account  and  was  not  made  by  the  plaintiff 
as  an  advance  undei'  the  terms  of  the  mortgage.  Upon  this 
disputed  fact  the  evidence  introduced  by  plaintiff  was  as 
follows: 

At  the  time  the  payment  was  made  tp  the  defendant  Peter 
Mullen,  he  signed  a  receipt  reading  as  follows : 

'*No.  5887.  Palo  Alto,  California,  June  1, 1911. 

*' Received  from  Palo  Alto  Mutual  Building  &  Loan  Asso- 
ciation one  thousand  &  no/100  dollars,  on  account  of  secured 
advance  on  loan  #497. 

'* Peter  Mullen.'' 

The  check  was  handed  to  him  by  the  bookkeeper  of  the 
secretary.  Black,  who  testified  that  he  was  instructed  by  Mr. 
Black,  at  the  time  the  check  was  issued,  to  charge  it  to  Mr. 
Mullen's  loan  account.  In  connection  with  this  testimony, 
the  check-book  and  account-books  of  the  plaintiff  were  offered 
in  evidence.  From  these  it  appeared  that  the  bookkeeper 
marked  the  stub  of  the  check  as  follows:  **To  Peter  Mullen, 
secured  advance  $1000."  The  first  entry  in  the  account- 
books  was  made  in  the  cash  journal  and  there  appeared  as 
^'Secured  Advance  Peter  Mullen,  $1000.'*  The  item  was  also 
entered  in  the  general  ledger  of  the  plaintiff  on  the  page  desig- 
nated as  ** Secured  Advances,*'  and  was  again  posted  in  the 
** Secured  Advance  Ledger,"  where  it  appeared  under  the 
name  "Peter  Mullen."  It  further  appeared  that  in  posting 
the  item  to  the  general  ledger  it  wajs  first  entered  in  an  account 
designated  as  "Suspense  Account,"  which  account  was  con- 
ceded to  have  been  a  personal  acc/>unt  of  the  secretary.  Black. 
The  bookkeeper  testified  that  this  last  entry  was  an  error  and 
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that  it  waa  corrected  as  soon  as  discovered,  and  the  court  so 
found.  The  defendant  Peter  Mullen  and  the  secretary  Mar- 
shall Blacky  both  testified  that  the  instructions  given  to  the 
bookkeeper  were  to  enter  this  item  under  the  personal  account 
of  Black,  and  that  neither  of  them  had  any  knowledge  that  the 
transaction  was  claimed  to  have  been  an  advance  under  the 
terms  of  the  mortgage  until  shortly  before  the  present  suit 
was  commenced,  which  was  more  than  three  years  after  the 
payment  of  June  1, 1911.  It  appears  from  the  evidence  that 
the  secretary,  Black,  had  purchased  an  automobile  from  the 
defendant  Peter  Mullen,  who  had  demanded  payment  there- 
for. The  check  of  one  thousand  dollars,  which  is  the  basis  of 
this  action,  was  given  by  Black  to  MuUen  at  the  time  of  said 
demand.  It  is  admitted  that  this  was  a  personal  j)urcha8e 
by  Black,  and  it  is  contended  by  the  appellants  that  the  whole 
transaction  was  had  by  Black  personally  and  that  the  plain- 
tiflp  had  no  connection  therewith,  except  that  Black  used  the 
plaintiff's  funds  in  payment  of  his  personal  debt.  [1]  Upon 
this  conflicting  evidence  the  court  found  that  the  sum  of  one 
thousand  dollars  was  advanced  and  loaned  by  plaintiff  to  the 
defendant  Peter  Mullen  under  the  authority  of  said  mort- 
gage **as  a  further  advance  under  the  terms  of  said  mortgage, 
which  said  sum  said  defendant  Peter  Mullen  then  and  there 
agreed  in  writing  should  be  a  secured  advance  under  said 
mortgage."  The  above  finding  is  supported  by  the  documen- 
tary evidence  above  referred  to  and  by  the  testimony  of  the 
bookkeeper.  Appellant's  contention  upon  this  finding  goes 
no  further  than  to  show  that  the  evidence  upon  the  issue  was 
conflicting.  The  finding  cannot,  therefore,  be  disturbed  by 
this  court. 

It  is  next  insisted  that,  even  if  the  one  thousand  dollars  was 
paid  to  and  received  by  the  defendant  Peter  Mullen  as  an 
advance,  the  clause  of  the  mortgage  above  quoted  does  not 
warrant  the  conclusion  that  such  advance  was  secured  thereby, 
for  the  reason  that  the  defendant  Mamie  Mullen,  who  was 
one  of  the  mortgagors,  did  not  agree  in  writing  that  the 
same  should  be  so  secured.  The  determination  of  this  con- 
tention depends  upon  the  proper  construction  of  the  clause 
in  the  mortgage  as  to  further  advances  above  set  forth.  On 
behalf  of  the  appellants,  it  is  argued  that  the  last  clause, 
**  which  the  parties  hereto,  their  heirs  or  assigns,  may  here- 
after agree  in  writing  shall  be  secured  hereby/'  should  be 
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read  as  referring  both  to  further  advances  and  to  the  cove- 
nants or  agreements  referred  to  in  the  latter  portion  of  the 
clause.  On  behalf  of  respondent,  it  is  contended  that  by  the 
disputed  clause  two  distinct  objects  are  sought  to  be  secured, 
viz.:  (a)  **Such  further  advances";  and  (b)  **the  fulfillment 
of  any  covenants  or  agreements";  and  that  the  restrictive 
clause  introduced  by  ** which,"  contained  in  the  last  three 
lines  of  the  above  provision  of  the  mortgage,  refers  to  the 
second  of  these  objects  only,  namely,  to  the  covenants  or 
agreements.  To  state  it  in  a  different  form,  it  is  contended 
by  respondent  that  the  clause  is  divided  into  two  distinct 
parts,  the  first  terminating  with  the  word  **  hereof "  followed 
by  a  comma,  and  that  the  balance  of  the  clause  is  entirely 
separate  from  that  which  precedes  it.  The  trial  court 
adopted  the  construction  contended  for  by  respondent  and 
included  its  interpretation  of  the  disputed  clause  in  its  find- 
ings in  the  following  language : 

**That,  in  addition  to  securing  said  note  for  four  thousand 
dolla:r8,  above  referred  to,  said  mortgage  was  given  by  said 
defendants,  Peter  Mullen  and  Mamie  Mullen,  and  each  of 
them,  to  secure  such  further  advances  as  might  be  made  to 
said  defendants,  Peter  Mullen  and  Mamie  Mullen,  or  either 
of  them,  by  plaintiff  before  the  satisfaction  of  said  mortgage, 
and  which.said  further  advances  said  Peter  Mullen  and  Mamie 
Mullen,  and  each  of  them,  in  and  by  the  terms  of  said  mort- 
gage agreed  to  pay  to  plaintiff,  in  gold  coin  of  the  United 
States;  that  said  mortgage  was  also  given  to  secure  the  ful- 
fillment of  any  covenants  or  agreements  which  said  Peter 
Mullen  and  Mamie  Mullen,  their  heirs  or  assigns,  might  there- 
after agree  in  writing  with  the  plaintiff  should  be  secured 
thereby,  and  also  to  secure  the  fulfillment  of  each  and  all 
the  covenants  and  agreements  in  said  mortgage  contained." 

[2]  We  are  of  the  opinion  that  the  construction  contended 
for  by  respondent  and  adopted  by  the  trial  court  is  the  cor- 
rect interpretation  of  the  clause  above  referred  to,  and  that 
the  necessity  of  an  agreement  in  writing  is  limited  to  **any 
covenants  or  agreements,"  and  does  not  apply  to  the  **fur- 
ther  advances"  designated  in  the  first  part  of  the  clause 
referred  to.  It  follows  that  the  trial  court  did  not  err  in 
decreeing  that  the  amount  of  the  disputed  advance,  with  in- 
terest and  costs,  constituted  a  lien  upon  the  real  property 
described  in  the  mortgage  and  ordering  a  foreclosure  thereof. 
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We  have  examined  the  other  contentions  of  appellants  as 
to  attorneys'  fees  and  costs,  and  do  not  find  any  error  in  the 
action  of  the  trial  court  with  regard  thereto. 

The  judgment  appealed  from  is  aflSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  Supreme  Court  on  May  5,  1919. 

All  the  Justices  concurred. 


COIt.  No.  27S5.    Vint  Appellate  District,  Division  Two. — ^Mareli  7,  1919.] 
SIMON  J.  MONTZ,  Respondent,  v.  B.  S.  NEVINS,  AppeUant. 

II]  Maucious  Prosecution — Defense— Advice  of  Counsel— Ereone- / 
ous  Exclusion  of  Evidence. — In  an  action  for  malicious  prosecu- 
tion, the  court  erred  in  not  permittinf^  the  defendant  to  prove  that 
material  facts  were  oommnnicated  to  his  counsel  despite  the  fact 
that  some  af  the  facts  and  circumstances  may  have  heesk  communi- 
cated a  month  or  two  earlier  than  the  date  on  which  the  arrest  was 
advised. 

[2]  Id. — Probable  Cause — Mixed  Question  of  Law  and  Fact. — ^Prob- 
able cauee  is  to  "be  determined  by  the  court  when  the  facts  are  un- 
eontroverted ;  but  when  the  evidence  is  conflicting  as  to  any  of  the 
facts,  the  existence  of  the  facts  in  dispute  is  to  be  found  bj  the 
jury,  and  the  question  whether  the  facts  found  by  the  jury  estabHsh 
probable  cause  is  to  be  decided  by  the  court. 

[8]  Id. — In  an  action  for  malicious  prosecution,  the  defense  of  advice 
of  counsel  goes  to' the  question  of  probable  cause  and  must  be  consid- 
ered in  determining  that  matter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    Gkorge  E.  Church,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Irvine  P.  Aten,  J.  O.  Devaul,  Everts  &  Ewing  and  'Mi  EL 
Qaliaher  for  Appellant. 

C.  K  Bonestell  and  Edtt  Qpuld   for  Respondent 
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LANGDON,  P.  J. — This  is  an  appeal  from  a  judgment  for 
the  plaintiff  for  one  thousand  dollars  in  an  action  for  damages 
for  malicious  prosecution,  pursuant  to  a  verdict  of  a  jury. 
The  facts  of  the  case  are  briefly  as  follows : 

The  plaintiff  and  the  defendant  were  negotiating  for  an 
exchange  of  lands  and  upon  August  28,  1913,  agreed  upon 
the  terms  of  exchange  which  were  set  forth  in  contracts  of 
that  date.  Plaintiff  was  in  possession  of  certain  lots  under 
contract  of  purchase,  and  the  defendant  owned  other  lands 
in  the  vicinity.  After  entering  into  possession,  the  plaintiff 
placed  a  small  frame  building  on  the  lots  he  had  contracted 
to  purchase,  the  house  being  rested  upon  small  cement  blocks. 
Under  the  bargain  for  exchange  of  lands,  the  defendant  was 
to  deed  to  the  plaintiff  ten  acres  of  land,  and  the  plaintiff 
was  to  execute  a  mortgage  upon  these  ten  acres  to  secure  the 
payment  of  certain  moneys  to  the  defendant,  and  was  to  con- 
vey to  defendant  his  equity  in  the  lots,  together  with  the  house 
thereon.  After  signing  the  contracts  plaintiff  learned  that 
under  the  government  survey  there  was  a  reservation  of  a 
right  of  way  for  a  road  along  each  section  line,  and  that  this 
reservation  as  applied  to  the  ten  acres  would  subject  them  to 
an  easement  over  what  amounted  to  about  one  acre.  He  de- 
manded that  the  defendant  deed  to  him  another  acre  some- 
where in  the  neighborhood  as  a  condition  of  carrying  out  the 
bargain  for  the  exchange. 

Defendant  consulted  counsel  and  under  his  advice  oif  No- 
vember 10,  1914,  tendered  to  the  plaintiff  a  deed  to  the  ten 
acres  demanding  of  the  plaintiff  the  execution  of  the  mort- 
gage and  the  conveyance  of  the  lots,  of  which  the  plaintiff  was 
then  in  possession.  The  plaintiff  refused  to  act,  and  the 
matter  on  November  10,  1914,  was  left  in  an  unsettled  con- 
dition. Plaintiff  later  made  application  to  Elizabeth  Stan- 
ford, one  of  the  record  owners  of  the  lots  occupied  by  him, 
for  an  extension  of  time  within  which  to  pay  overdue  install- 
ments. On  November  30,  1914,  he  received  a  letter  from  said 
Elizabeth  Stanford  in  response  to  his  request,  granting  such 
extension  to  January  17,  1915.  Defendant  on  December  3d 
procured  a  deed  from  Elizabeth  Stanford  to  the  same  lots, 
which  deed  contained  the  following  clause: 

"This  conveyance  is  received  by  the  grantee  herein  with 
full  knowledge  of  a  certain  contract  relating  to  said  lots  made 
on  the  17th  of  January,  1913,  between  Samuel  B.  Elliott  and 
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Lottie  M.  Elliott.  Elizabeth  Stanford,  first  parties  and  Simon 
J.  Montz  as  second  party,  and  the  grantee  accepts  this  con- 
veyance with  knowledge  of  all  the  rights  of  said  S.  J.  Montz 
arising  by  reason  of  said  contract." 

On  December  9,  1914,  defendant  wrote  to  plaintifiF  that  he 
had  a  deed  to  the  lots  and  that  plaintiff's  rights  were  for- 
feited. On  Saturday,  December  12,  1914,  defendant  learned 
that  the  plaintiff  had  jacked  up  and  was  preparing  to  move 
into  the  county  road  the  small  house.  Defendant  again  con- 
sulted his  attorney,  who  was  the  assistant  district  attorney  of  , 
Fresno  County,  and  was  told  by  him  that  if  the  house  was  of 
8u£Scient  value,  its  removal  would  constitute  grand  larceny, 
and  if  it  was  removed  to  swear  out  a  warrant  for  the  plain- 
tiff's arrest.  This  advice  was  given  on  Saturday  and  the 
defendant  applied  Saturday  night  to  a  justice  of  the  peace 
for  a  warrant,  stating  the  facts  to  him.  The  justice  refused 
to  issue  a  warrant  to  the  plaintiff  on  the  ground  that  at  that 
time  no  crime  had  been  committed  and  suggested  to  the  de- 
fendant that  he  might  procure  an  injunction.  Defendant 
stated  that  it  was  too  late.  Sunday,  defendant  found  the 
plaintiff  with  a  group  of  men  in  the  act  of  removing  the  house. 
There  was  a  wordy  altercation  in  which,  among  other  things, 
the  defendant  stated  that  he  would  hold  all  the  men  engaged 
in  the  activities  responsible  if  the  house  were  removed.  Montz 
at  that  time  told  Nevins  that  he  had  a  right  to  move  the  house, 
that^it  belonged  to  him,  and  that  the  matter  was  none  of  Nev- 
ins' business.  On  Monday,  acting  under  the  advice  of  the 
assistant  district  attorney,  the  defendant  swore  to  a  warrant 
before  another  justice  of  the  peace,  charging  plaintiff  with 
grand  larceny.  Plaintiff  was  held  to  answer  before  the  su- 
perior court  and  subsequently,  on  the  motion  of  the  district 
attorney,  the  charge  was  dismissed.  Later  plaintiff  brought 
this  action  for  malicious  prosecution,  in  which  judgment  was 
rendered  for  the  plaintiff  for  one  thousand  dollars,  from  which 
judgment  defendant  appeals.  The  foregoing  facts  are  ad- 
mitted. 

Appellant  objects  to  certain  rulings  of  the  trial  court  upon 
evidence,  and  to  certain  instructions  and  contends,  first,  that 
the  court  erred  in  granting  plaintiff's  motion  to  strike  out 
the  testimony  of  the  witness  Gallaher  to  the  effect  that  in 
October,  1914,  Mr.  Nevins,  the  defendant,  called  at  the  offioe 
of  the  said  Oallaher,  who  was  his  attorney,  for  private  legal 
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counsel  as  td  certain  contracts  between  himself  and  the  plain- 
tiff and  was  advised  by  the  attorney  that  he  could  not  ad- 
vise him  as  to  the  Matter  unless  he  saw  the  contracts  and  after 
seeing  the  contracts  he  would  probably  be  able  to  advise 
the  defendant.  The  plaintiff  objected  to  this  testimony  on 
the  ground  that  the  only  question  before  the  court  and  be- 
fore the  jury  was  what  was  the  conversation  between  the  At- 
torney and  Mr.  Nevinfi  when  Mr.  Nevins  went  there  to  obtain 
the  filing  of  the  criminal  complaint.  The  argument  is  made 
by  appellant  that  Mr.  Gallaher  was  the  attorney  for  Mr. 
Nevins  in  all  transactions  with  the  plaintiff  concerning  this 
land,  and  that  he  became  familiar  with  the  facts  and  circum- 
stances in  regard  to  the  relations  of  the  parties  through  a 
period  of  two  or  three  months'  time;  and  that  defendant 
should  have  been  allowed  to  show  as  a  part  of  his  affirmative 
defense  that  all  the  facts  concerning  the  entire  matter  were 
known  to  his  attorney,  whether  these  facts  were  communicated 
at  the  time  of  the  arrest  or  at  an  earlier  date. 

We  believe  that  appellant's  position  is  well  taken. 

In  the  case  of  Brown  v.  Smith,  83  HI.  291,  it  was  held  that 
one  who  procured  the  arrest  of  his  divorced  wife  and  her 
sisters  on  a  charge  of  malicious  mischief,  and  breaking  into 
his  house,  which  the  wife  refused  to  leave  after  the  divorce,  is 
not  precluded  from  setting  up  the  defense  of  advice  of  coun- 
sel on  the  ground  of  failure  to  disclose  the  facts,  because  he 
did  not  state  to  counsel  the  relations  existing  between  him- 
self and  wife  as  to  occupancy  of  the  premises,  where  the  coun- 
sel had  represented  him  in  the  divorce  suit  and  knew  the 
facts.  To  the  same  effect  is  the  case  of  Dennis  v.  Rya/n,  65 
N.  Y.  385,  [22  Am.  Rep.  635] ;  Peterson  v.  Toner,  80  Mich. 
350,  [45  N.  W.  346].  While  no  case  in  this  state  has  been 
cited  to  us  deciding  this  particular  question,  we  find  the  fol- 
lowing statement  in  the  case  of  Dau^son  v.  ScJdoss,  99Cal.  194, 
[29  Pac.  31] :  "In  an  action  for  malicious  prosecution  upon 
a  criminal  charge,  in  order  that  the  defendant  may  escape  re- 
sponsibility for  the  prosecution  upon  the  ground  that  he  acted 
in  good  faith  upon  the  advice  of  counsel  that  there  wafl 
probable  cause  for  believing  the  plaintiff  guilty  of  the  crime 
charged,  he  must  prove  that  before  receiving  the  advice  he 
fairly  and  fully  stated  to  his  counsel,  or  at  least  tJiat  his  coun- 
sel knew,  all  the  facts  within  defendant's  knowledge.  .  •  .  " 
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[1]  Under  these  decisions,  and  under  the  logic  of  the 
situation,  we  are  of  the  opinion  the  court  erred  in  not  per- 
mitting the  defendant  to  proceed  with  his  proof  that  the  ma- 
terial facts  were  communicated  to  counsel  by  the  defendant, 
despite  the  fact  that  some  of  the  facts  and  circumstances  may 
have  been  communicated  a  month  or  two  earlier  than  the  date 
on  which  the  arrest  was  advised.  Naturally,  if  a  man  is  deal- 
ing with  his  attorney  in  regard  to  a  particular  transaction, 
and  his  attorney  knows  the  facts  in  connection  with  such 
transaction— when  the  situation  later  changes  in  regard  to 
some  important  matter,  the  client  will  merely  narrate  the 
new  facts.  It  would  be  unnatural  and  wasteful  of  time  and 
energy  for  him  to  begin  at  the  beginning,  and  repeat  in  de- 
tail the  facts  already  communicated  by  him,  or  otherwise 
known  to  his  attorney.  It  is  in  the  usual  course  of  business 
under  such  circumstances  for  a  man  merely  to  advise  his  at- 
torney of  the  additional  facts  relating  to  the  subject  matter 
and  assume  that  the  earlier  facts  are  present  in  the  mind  of 
the  attorney.  In  this  case  such  an  assumption  was  warranted, 
according  to  the  testimony  of  the  attorney  himself. 

As  all  evidence  regarding  information  given  to  counsel  prior 
to  the  time  that  the  arrest  was  advised  was  stricken  out,  and 
as  the  jury  was  later  instructed  that  matters  stricken  out  were 
not  to  be  considered  by  them  in  reaching  their  verdict,  the 
jury  must  have  disregarded,  under  this  ruling  and  instruction, 
all  disclosures  made  by  defendant  to  his  counsel  at  any  period 
except  at  the  time  of  the  arrest.  As  the  question  of  whether 
or  not  the  defendant  had  made  a  full  and  fair  disclosure  of 
all  material  facts  to  his  attorney  was  one  of  the  decisive  ques- 
tions before  the  jury,  we  think  this  error  was  clearly  pre- 
judicial to  the  defendant. 

[2]  The  appellant  presents  another  question  in  his  objec- 
tions to  a  certain  instruction  to  the  jury.  The  court  in- 
structed the  jury  that  there  was  a  want  of  probable  cause. 
The  rule  is  that  probable  cause  is  to  be  determined  by  the 
court  when  the  facts  arc/uncontroverted.  (Potter  v.  Secde, 
8  Cal.  220;  Ball  v.  Rawles,  93  Cal.  222,  [27  Am.  St.  Rep.  174, 
28  Pac.  937].)  But  when  the  evidence  is  conflicting  as  to 
any  of  the  facts,  the  existence  of  the  facts  in  dispute  is  to  be 
found  by  the  jury,  and  the  question  whether  the  facts  found 
by  the  jury  establish  probable  cause  is  to  be  decided  by  the 
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court.  {8<mdeU  v.  Sherman,  107  Cal.  391,  394,  [40  Pac.  493] ; 
Booraem  v.  Potter  Hotel  Co.,  154  Cal.  99,  [97  Pac.  65].) 

[3]  While  there  are  different  rules  followed  in  other  juris- 
dictions (note  to  Van  Mater  v.  Bass,  18  L.  R.  A.  (N.  S.)  51), 
in  California,  by  the  weight  of  authoritjr,  the  rule  is  that  the 
defense  of  advice  of  counsel  goes  to  the  question  of  probable 
cause,  and  must  be  considered-  in  determining  that  matter. 
{Potter  V.  Seale,  8  Cal.  220;  Levy  v.  Brannan,  39  Cal.  485; 
Durdap  v.  New  Zealand  etc,  Co.,  109  Cal.  365,  [42  Pac.  29].) 
The  defense  of  advice  of  counsel  has  several  elements,  such  as 
full  and  fair  disclosure  to  counsel,  good  faith  in  acting  upon 
the  advice  given,  etc.  On  some  of  these  elements,  the  evi- 
dence in  the  present  case  was  conflicting.  It  was  proper, 
therefore,  for  the  jury  to  have  found  whether  or  not  the  de- 
fense of  advice  of  counsel  was  established  before  the  court 
determined  the  question  of.  probable  cause;  and  the  court 
should  have  instructed  them  that  if  from  the  evidence  they 
find  that  Nevins  in  good  faith  acted  on  the  advice  of  counsel 
after  a  full  and  fair  disclosure  of  the  facts,  there  was  prob- 
able cause ;  but  if,  on  the  other  hand,  they  should  find  from 
the  evidence  the  fact  that  Nevins  did  not  in  good  faith  and 
after  a  full  and  fair  disclosure  of  the  facts  act  upon  the  advice 
of  counsel,  that  there  was  a  want  of  probable  cause. 

The  instructioii  given  by  the  court  has  removed  from  the 
consideration  of  the  jury  the  facts  making  up  the  afiirmative 
defense  of  advice  of  counsel,  in  their  relation  to  the  question  of 
probable  cause.  It  is  not  necessary  for  us  to  go  into  a  close 
analysis  and  comparison  of  the  results  of  different  instructions 
given  under  divergent  theories  of  this  defem^  prevailing  in 
different  jurisdictions,  in  order  to  decide  whether  this  error 
*  was  prejudicial  or  not  under  the  special  facts  of  this  case.  The 
first  error  considered  here  was  sufiiciently  prejudicial,  we 
think,  to  make  it  necessary  to  send  the  case  back  for  a  new 
trial,  and  the  error  in  the  instruction  is  discussed  here  so  that 
it  may  not  recur  at  the  new  trial. 

Since  the  case  will  have  to  go  back  for  a  new  trial  and  the 
same  rulings  upon  evidence  are  unlikely  to  occur  again,  it  be- 
comes unnecessary  for  us  to  discuss  the  other  objections  of 
the  appellant. 

The  judgment  is  reversed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 
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[CSt.  No.  1S50.    Third  Appellftte  Distriet.— March  7,  1919.] 

E.  H.  BOTH,  Appellant,  v.  MART  C.  THOMSON,  as  Execu- 
trix, etc.,  Respondent. 

[1]  Brokers  —  Commissions  on  Saub  or  Bxal  Estate  —  Pbooubino 
Causs^Finbino  fob  Defendant  Sufpoeted  by  Evidsnce. — ^In  this 
•etion  bj  a  real  estate  broker  for  commissions  on  the  sale  of  a  ranch, 
the  evidence  supported  a  finding  that  the  sale  waa  not  made  through 
any  effort  of  the  plaintiff. 

[2]  Id. — Sale  Between  Purchasek  and"  Vendors. — The  mere  listing  of 
the  property  bj  the  brokers  and  sending  purchasers  letters  deecribing 
it  among  other  properties  for  sale,  without  calling  particular  atten- 
tion to  it,  did  not  make  the  brokers  the  procuring  cause  of  the  sale 
where  the  purchasers  had  been  trying  to  buy  the  property  for  a 
period  of  eleyen  years  without  arriving  at  an  agreemeort,  and  finally 
bought  it  directly  from  the  ownen  after  the  latter  had  reduced  the 
price  slightly. 

[8]  Id. — EuLB  AS  to  Broker's  Bight  to  Ck>MMissiON.— To  entitle  a 
broker  to  commission  for  the  sale  of  real  estate,  ^ich  he  hae  been  given 
by  the  owner  authority  to  sell,  he  nrast  produce  before  the  owner  a  pur- 
chaser ready,  willing,  and  able  to  purchase  at  the  price  and  on  the 
terms  specifically  expreesed  in  the  contract  of  employment. 

[4]  Id. — Change  bt  Owner  in  Terms  or  Sale. — A  change  made  by  the 
owner  in  the  terms  of  sale  when  consummating  the  tale  cannot 
impair  the  right  of  the  broker  to  his  conmiission.      .    ^ 

[6]  Id. — Broker  as  Procuring  Cause. — In  order  to  recover  commissions, 
the  broker  must  be  the  'procuring"  cause  and  not  one  in  a  chain  of 
causes  of  the  sale. 

[6]  Id.— No  Exclusive  Contract.— Where  a  broker  had  written  to  the 
owner  asking  if  his  ranch  was  still  for  sale  and  if  there  had  been 
any  change  in  the  price,  and  the  owner  replied,  sediting  a  price  and 
mentioning  the  commission  he  was  willing  to  pay,  the  owner  still 
had  the  right  to  seU  independently  of  the  broker,  since  there  was 
no  exclusive  right  to  sell  and  no  time  fixed  within  which  the  sale 
might  be  made. 

[7]  Id. — EviDBNCE — Hearsay. — ^In  a  broker's  action  for  oommission  on 
sale  of  a  ranch  a  statement  by  one  of  the  owners  that  the  broker 
had  nothing  to  do  with  the  sale  was  clearly  hearsay  and  self-serving, 
and  an  objection  to  the  testimony  should  have  been  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Charles  Easch  and  W.  O.  Poage  for  Appellant 
Preston  &  Preston  for  Respondent 

HART,  J. — ^The  action  was  brought  to  recover  from  one 
Henry  T.  Thomson  a  real  estate  broker's  commission  alleged 
to  have  been  earned  by  plaintiff  in  procuring  purchasers 
of  certain  lands  of  said  Thomson.  Subsequently  to  the 
filing  of  the  complaint,  Henry  T.  Thomson  died,  his  wife, 
Mary  C.  Thomson,  was  duly  appointed  and  qualified  as 
executrix  of  his  will,  and  plaintiff  filed  a  supplemental  com- 
plaint making  her,  as  such  executrix,  the  party  defendant. 
The  supplemental  complaint  set  up  the  due  presentation  to 
the  executrix  and  the  rejection  by  her  of  a  claim  for  $968  as 
commissions  for  plaintiff's  alleged  services  and  prayed  judg- 
ment for  that  amount. 

The  cause  was  tried  before  the  court  sitting  without  a  jury 
and  judgment  was  rendered  in  favor  of  defendant.  From 
said  judgment  plaintiff  prosecutes  the  appeal. 

It  is  agreed  by  both  parties  that  there  are  two  questions  to 
be  decided,  namely:  Was  there  a  sufiScient  contract  of  em- 
ployment and  agreement  to  pay  a  commission,  signed  by 
Henry  T.  Thomson!  If  so,  did  plaintiff  produce  a  purchaser 
ready,  willing,  and  able  to  purchase  the  property  from  said 
Thomson  under  the  terms  and  conditions  of  said  contract  of 
employment! 

The  court  found  that,  on  the  twenty-sixth  day  of  February, 
1917,  Henry  T.  Thomson  was  the  owner  of  about  1,940  acres 
of  land  in  Mendocino  County  and  of  a  large  amount  of  per- 
sonal property,  consisting  of  cattle,  horses,  and  hogs;  that, 
on  or  about  said  date,  said  Thomson,  without  the  aid  or  as- 
sistance of  plaintiff,  found  purchasers  for  said  ranch  and 
personal  property  in  the  persons  of  C.  E.  Firebaugh  and 
J.  Wt  Firebaugh;  that  C.  E.  Firebaugh  entered  into  a  contract 
with  said  Thomson,  agreeing  to  purchase  said  property  for 
twenty-three  thousand  five  hundred  dollars,  payable  as  fol- 
lows: One  thousand  dollars  on  the  execution  of  said  agree- 
ment; eight  thousand  dollars  upon  the  execution  and  delivery 
of  a  good  and  sufScient  warranty  deed  conveying  the  lands 
of  said  Thomson  and  a  bill  of  sale  for  the  personal  property ; 
the  balance  of  fourteen  thousand  five  hundred  dollars  to  be 

40  Oal.  App.— 14 
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represented  by  a  promissory  note  payable  on  or  before  six 
years  from  date  of  delivery  of  deed,  with  six  per  cent  interest 
per  annum,  secured  by  mortgage  upon  the  property  trans- 
ferred; that  said  Firebaughs  thereafter  completed  the  pur- 
chase of  said  ranch  from  deceased ;  that  plaintiff  did  not  pro- 
cure said  purchasers  for  said  property  nor  did  he  act  as  agent 
for  deceased  in  the  sale  thereof;  that  he  did  not  bring  the 
parties  together  and  did  not  induce  the  said  Firebaughs  to 
enter  into  said  contract;  that  he  rendered  no  valuable  or  other 
^service  to  deceased  in  procuring  said  purchasers  and  is  not 
entitled  to  any  commission. 

The  contract  of  employment  relied  upon  by  plaintiff  -con- 
sists of  a  number  of  letters  passing  between  him  and  Henry 
T.  Thomson,  plaintiff  residing  at  Willits,  and  said  Thomson 
at  Covelo,  in  Mendocino  County.  The  first  letter,  written 
by  plaintiff,  was  dated  August  19,  1915,  in  which  it  was 
stated:  "I  am  writing  to  find  out  if  your  ranch  is  still  in  the 
market.  ...  I  had  a  gentleman  in  my  office  who  wants 
a  good  stock  ranch.  ...  I  told  him  about  your  ranch, 
and  he  promised  to  go  up  and  see  it  within  the  next  two 
weeks.  His  name  is  V.  A.  Spragia,  so  if  he  comes  and  you 
do  business  you  will  do  the  right  thing  by  me.  Would  be 
pleased  to  hear  from  you  as  to  any  changes  in  price  or  other- 
wise.'* Thomson  replied  to  this  letter  on  the  next  day,  Au- 
gust 20th,  as  follows:  "My  ranch  is  on  the  market  for 
$26,000.00.  1840  acres  of  land  and  all  of  the  stock.  .  .  . 
Your  commission  will  be  5%  on  the  land.  Will  not  pay  any 
commission  on  sale  of  stock."  On  August  23d  plaintiff  wrote 
asking  Thomson  to  segregate  the  land  and  the  stock,  giving 
the  price  on  each.  On  August  25th  Thomson  wrote  that  the 
price  of  the  land  was  ten  dollars  per  acre  and  that  the  stock 
was  not  for  sale  if  he  did  not  get  a  buyer  for  the  land.  On 
April  17,  1916,  Thomson  again  wrote  plaintiff,  giving  an 
itemized  list  of  his  livestock,  farming  implements,'  etc., 
and  the  value  of  each,  and  stated:  "I  will  take  $26,000.00 
for  this  property.  Pay  you  5  per  cent  com.  on  sale  of  land. 
$15,000.00,  balance  $11,000.00  at  6%.*' 

We  are  satisfied  that  the  finding  that  the  sale  of  the  Thom- 
son ranch  to  the  Firebaughs  was  not  effected  through  any 
effort  of  the  plaintiff  derives  sufficient  support  from  the  evi- 
dence, hence  it  will  not  be  necessary  to  consider  whether  the 
plaintiff's  purported  authority  to  negotiate  the  sale  of  the 
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ranch  measured  up  to  the  requirements  of  our  statute  of 
frauds,  or,  to  be  more  definite,  comes  fairly  Within  the  provi- 
sions of  section  1624,  subdivision  6,  of  the  Civil  Code.  (See, 
also.  Code  Civ.  Proc.,  sec.  1973,  subd.  6.) 

The  facts,  as  briefl.y  as  they  may  well  be  stated,  are  these : 
In  1906  J.  W.  Firebau^h  met  Mr.  and  Mrs.  Thomson  on  the 
Thomson  ranch  and  purchased  from  them  a  number  of  horses, 
and  there  were  then  some  negotiations  between  the  parties 
regarding  the  purchase  of  the  ranch  by  Pirebaugh.  In  1911 
the  Pirebaugh  brothers  again  met  the  Thomsons  at  thfeir 
i*anch,  remained  there  three  days  and  att^npted  to  buy  the 
property,  but  could  not  come  to  an  agreement.  The  Pire- 
baughs  lived  in  Pallon,  Nevada,  and,. after  returning  to  their 
home,  a  number  of  letters  passed  between  them  and  Thom- 
son, none  of  which  appears  in  the  record,  relative  to  the  pur- 
chase of  the  ranch  and  stock.  Mrs.  Thomson  testified  that  the 
correspondence  with  the  Pirebajigh  brothers  relative  to  the 
proposed  purchase  of  the  ranch  thereafter  continued,  inter- 
mittently, for  a  period  of  two  years  and  ceased  either  in  the 
year  1913  or  1914.  Asked  if  she  at  that  time  had  given  up 
selling  the  place  to  them,  she  replied:  ''Well,  I  should  say 
ao." 

After  the  receipt  of  the  letter  from  Thomson,  dated  August 
25,  1915,  heret^ore  referred  to,  plaintiff  went  to  the  Thom- 
son ranch  and  secured  five  or  six  photographs  of  the  place,  in 
one  of  which  Mrs.  Thomson  appeared.  He  placed  an  **ad" 
in  one  of  the  San  Prancisco  daily  papers,  advertising  different 
properties  for  sale.  J.  W.  Pirebaugh  saw  this  ad  and,  on 
December  18,  1915,  wrote  plaintiff  requesting  him  to  send 
a  list  of  properties  he  had  for  sale  in  Mendocino  County, 
which  plaintiff  did.  Pirebaugh  replied  requesting  detailed 
information  as  to  certain  properties,  which  plaintiff  furnished 
him.  On  December  31,  1915,  Pirebaugh  wrote  plaintiff  ask- 
ing for  further  information  and  stated :  *  *  The  place  you  speak 
of  at  Covelo  answers  the  description  of  a  place  I  looked  at 
once.  East  of  Bound  Valley  on  the  road  to  the  Sacramento 
Valley.  Owned  at  that  time  by  a  Mr.  Thomson.''  Plaintiff 
sent  the_  photographs  he  had  of  the  Thomson  ranch  to  Pire- 
baugh, who  recognized  the  place  and  also  Mrs.  Thomson  in  one 
of  the  pictures. 

In  1916  the  Pirebaughs  again  visited  the  Thomson  ranch 
and,  in  February,  1917,  they  purchased  the  property.    J.  W. 
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Firebaugh  testified  that  when  going  to  the  ranch  at  this  time 
they  did  not  stop  to  see  plaintiff  and  said  that  he  had  never 
met  him  prior  to  the  consummation  of  the  sale.  It  does  not, 
in  fact,  appear  that  the  Firebaughs  ever  communicated  with  or 
heai^d  from  the  plaintiff  after  January  20,  1916. 

Testifying  aa  to  the  circumstance  of  the  appearance  of  the 
Firebaughs  at  the  ranch  in  the  summer  of  1916,  Mrs.  Thom- 
son said  that  they  (the  Firebaughs)  were  at  that  time  "pass- 
ing through  the  country"  on  a  camping  tour  and  stopped  at 
a  "ranger's  station"  where  a  Mr.  John  Bauer  was  stationed. 
The  Firebaughs  remained  in  that  locality  for  seven  days,  dur- 
ing which  time  they  renewed  negotiations  with  the  Thomsons 
for  the  purchase  of  the  ranch.  They  rode  over  the  ranch  and 
examined  it  and  the  stock  carefully,  being  accompanied  on 
one  occasion  by  Mr.  Thomson  himself  and  on  others  by  some- 
one sent  out  by  Thomson.  She  testified  that  they  at  that 
time  almost  came  to  an  agreement  for  the  sale  of  the  ranch 
and  stock  to  the  Firebaughs,  but  the  latter  were  not  satisfied 
with  the  price  asked  for  the  properties.  Without  then  con- 
summating  the  purchase,  the  Firebaughs  proceeded  to  Covelo 
and  thence  to  Napa.  The  Thomsons  had  asked  twenty-four 
thousand  dollars  for  the  ranch,  the  equipments  and  the  stock 
thereon,  and  gave  the  Firebaughs  ten  days  within  which  to 
decide  whether  they  would  take  the  properties  at  that  sum. 
Later  the  Firebaughs  addressed  to  the  Thomsons  a  letter  in 
which  they  offered  them  twenty-one  thousand  dollars  for  the 
properties.  Mrs.  Thomson  said  that,  immediately  on  reading 
that  letter,  she  destroyed  it.  The  next  time  the  Thomsons 
heard  from  the '  Firebaughs  relative  to  the  purchase  of  the 
ranch  was  in  February,  1917,  when  the  Mr.  Bauer,  above 
mentioned,  having  received  a  letter  from  the  Firebaughs, 
requesting  him  to  see  the  Thomsons  and  ascertain  from  them 
the  lowest  price  they  would  take  for  the  properties,  went  to 
the  home  of  the  Thomsons  and  read  to  them  the  letter.  The 
Thomsonii  told  Bauer  that  they  still  wanted  and  would  require 
twenty-four  thousand  dollars  for  the  ranch  and  stock,  etc.  A 
few  days  thereafter  J.  W.  Firebaugh  visited  the  Thomsons 
and  said  he  desired  to  look  over  the  stock  on  the  ranch,  to  see 
how  they  had  "wintered  and  count  them  up  and  see  what  we 
had."  Mr.  Thomson  sent  a  man  with  said  Firebaugh  over 
the  ranch  to  look  over  and  take  an  account  of  the  number  of 
head  of  the  different  kinds  of  stock  owned  by  the  Thomsons 


Digitized  by  VjOOQIC 


March,  1919.]  Roth  v.  Thomson.  213 

and  then  on  the  ranch.  Again,  on  this  occasion,  the  said 
Pirebaugh  was  told  by  the  Thomsons  that  they  demanded  and 
wanted  twenty-four  thonsand  dollars  for  the  ranch  as  it  then 
tatood  and  the  stock.  Firebaugh  said  he  would  give  them  an 
answer  within  a  few  days.  On  the  seventeenth  day  of  Feb- 
ruary, 1917,  the  said  J.  W.  Firebaugh  sent  a  telegram  to  Mr. 
Thomson,  dated  at  Napa,  in  which  he  offered  to  give  Thom- 
son twenty-three  thousand  five  hundred  dollars  for  the  prop- 
erties, ''providing  the  Forest  Service  will  give  us  the  same 
range  now  allowed  you.  If  that  suits  you,  meet  me  at  Ukiah. ' ' 
(Here  it  may  be  explained  that  the  Forest  Service  of  the  - 
United  States  had  rented  a  large  tract  of  government  range 
land  adjacent  to  that  of  the  Thomsons  to  the  latter  at  a  nom- 
inal rental.)  After  considering  this  proposition,  the  Thom- 
sons concluded  to  accept  it  and  thereupon  telegraphed  the 
Pirebaughs  to  meet  them  at  Ukiah  on  February  22,  1917. 
The  Firebaughs  and  the  Thomsons  met  at  Ukiah  on  February 
25,  1917^  and  then  and  there  immediately  entered  into  nego- 
tiations^ which,  as  stated  above,  culminated  in  the  sale  of  the 
properties  to  the  Firebaughs. 

It  is  not  at  all  doubtful  that,  from  the  foregoing  evidential 
facts,  the  trial  court  could  justly  have  specifically  found,  as 
impliedly  in  general  language  it  did  find,  that  the  Firebaughs, 
for  a  period  of  approximately  eleven  years,  dating  from  the 
year  1906 — ^long  before  the  latter  had  ever  had  any  com- 
munication with  the  plaintiff  regarding  the  ranch — ^had  been 
trying  to  purchase  that  particular  property;  that  their  minds 
were  and  had  been  for  many  years  particularly  fixed  upon 
buying  the  Thomson  ranch;  that,  after  having  attempted  but 
failed  a  number  of  times  to  consummate  a  deal  with  the 
Thomsons,  the  advertisement  of  the  plaintiff  in  one  of  the 
San  Francisco  newspapers,  setting  forth  that  he  had  for  sale 
several  different  tracts  of  land  in  Mendocino  County,  came 
mder  their  observation,  and  that,  being  desirous  of  securing 
good  stock  land  in  Mendocino  County,  they  communicated 
with  the  plaintiff  for  the  purpose  of  securing  from  him  fur- 
ther  particulars  or  more  definite  information  than  the  adver- 
tisement disclosed  of  the  properties  he  had  for  sale;  that, 
upon  receiving  a  reply  to  their  letter  from  plaintiff,  the  Fire- 
baughs found  that  the  Thomson  ranch,  which  they  had  for 
many  years  been  endeavoring  to  buy,  was  among  the  prop- 
erties which  the  former  referred  to  in  hia  advertisement; 
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that,  without  further  communication  or  dealings  with  the 
plaintiflf,  the  Pirebaughs,  about  a  year  subsequently,  again 
went  to  the  Thomson  ranch  and  again  opened  up  negotia- 
tions with  the  Thomsons  themselves  for  the  purchase  of  the 
ranch,  and  finally  made  a  deal  with  them  and  bought  their 
ranch  at  a  price  several  thousand  dollars  below  that  which 
they  authorized  the  plaintiff  to  sell  it  for  in  the  letter  to  him 
of  August  19, 1915. 

[1]  It  is  to  our  minds  perfectly  clear  that  from  such  find- 
ings, which,  as  before  stated,  were  impliedly  made  by  the 
court  in  this  case,  the^  conclusion  is  irresistible  that  the  plain- 
tiff's effprts  were  not  the  procuring  or  efficient  cause  of  the 
sale  of  the  ranch  to  the  Firebaughs.  [2]  It  was  not  as  the 
result  of  his  efforts  that  the  minds  of  the  vendors  and  vendees 
were  brought  together  upon  the  proposition.  He  did  not  even 
put  the  Pirebaughs  ''on  the  track"  of  the  property,  for  they 
themselves  had  for  a  long  time  previously  to  any  communica- 
tion with  the  plaintiff  been  ''on  the  track"  of  the  property ^ 
and  for  a  corresponding  period  of  time  had  perseveringly  en- 
deavored to  purchase  it  at  a  price  agreeable  to  their  own  con- 
ception or  estimate  of  what  it  was  worth.  There  is  no  evi- 
dence that  the  plaintiff  ever  informed  the  Thomsons  that  he 
had  in  the  Pirebaughs  prospective  buyers  of  their  ranch,  and 
Mrs.  Thomson  testified  that,  when  the  negotiations  directly 
resulting  in  the  sale  were  pending,  they  asked  J.  W.  Fire- 
baugh,  who  at  that  time  was  conducting  the  -negotiations  on 
behalf  of  himself  and  brother,  whether  there  was  any  real 
estate  agent  or  broker  concerned  in  the  transaction  in  any 
way,  and  he  replied  in  the  negative.  In  a  word,  the  plain- 
tiff did  not  produce  the  Pirebaughs  before  the  Thomsons  as 
a  purchaser  ready,  able,  and  willing  to  buy  the  ranch  upon 
the  terms  and  at  the  price  fixed  by  the  Thomsons  in  their  letter 
to  the  plaintiff  purporting  to  authorize  him  to  sell  the  prop- 
erty. As  far  as  the  evidence  shows  the  plaintiff  had  gone 
in  an  effort  to  sell  the  property  to  the  Pirebaughs  was  in 
writing  the  latter  letters  describing  among  other  properties 
he  had  for  sale  in  Mendocino  County  the  raneh  of  the  Thom- 
sons. He,  indeed,  did  not  direct  the  attention  of  the  Pire- 
baughs particularly  to  said  ranch  until  after  the  latter  had^ 
in  a  letter  addressed  to  him,  inquired  whether  the  tract  re- 
ferred to  in  a  letter  to  the  Firebaughs  from  him  as  "stock 
ranch  1840A"  was  the  Thomson  ranch.    In  reply  to  that  in* 
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quiry  he  gave  the  Firebaughs  in  a  lettei  some  particulars  as 
to  the  character  of  said  ranch;  but  he  thereafter  did  ab- 
solutely nothing  to  bring  about  the  sale.  This  sale,  as  seen, 
was  effected  only  after  considerable  negotiations  between  the 
Firebaughs  and  Thomson  and  after  the  latter  had  reduced  the 
price  in  a  small  amount. 

[3]  The  rule  is  that  to  entitle  a  broker  to  a  commission 
for  the  sale  of  real  estate  which  he  has  been  given  by  the 
owner  authority  to  sell,  he  must  produce  before  the  owner  a 
purchaser  ready,  willing,  and  able  to  purchase  at  the  price 
and  ^n  the  terms  specifically  expressed  in  the  contract  of  em- 
ployment. [4]  While  a  change  made  by  the  owner,  when 
consummating  the  sale,  in  the  price  of  the  land  or  the  terms 
of  the  sale  from  those  specified  in  the  broker's  contract  can- 
not of  itself  affect  or  impair  in  any  way  the  right  of  the  broker 
to  his  commission,  the  latter  cannot  claim  a  commission  un- 
less his  efforts  are  the  procuring  or  inducing  cause  of  the 
sale.  This  proposition  is  explained  with  singular  lucidity  in 
Smith  V.  Preiss,  117  Minn.  392,  [Ann.  Cas.  1913D,  820,  136 
N.  W.  7],  as  follows:  [6]  *'In  order  for  the  broker  to  re- 
cover, the  evidence  must  show  that  his  efforts  were  the  procur- 
ing cause  and  not  merely  one  in  a  chain  of  causes.  The  ex- 
pression 'procuring  and  inducing  cause,'  as  used  in  the  books, 
refers  to  the  cause  originating  from  a  series  of  events  that 
without  break  in  their  continuity  results  in  the  prime  ob- 
ject of  the  employment  of  the  agent.'' 

The  books  are  full  of  cases  expounding  and  applying  the 
rules  governing  in  cases  of  this  character,  and  it  is  suflScient 
merely  to  cite  a  few  which  are  particularly  applicable  to  the 
facts  of  the  case  now  in  hand,  viz.:  Zeimer  v.  Antisell,  75 
Cal.  509,  [17  Pac.  642] ;  Ounn  v.  Bank  of  California,  99  Qal. 
349,  [33  Pac.  1105] ;  Cone  v.  KeU,  18  Cal.  App.  675,  [124  Pac. 
548] ;  Dreyfus  v.  Richardson,  20  Cal.  App.  800,  [130  Pac. 
161] ;  Brotvn  v.  Mason,  155  Cal.  155, 159,  [90  Pac.  867]. 

[6]  Of  course,  it  will  not  be  contended  that  the  Thomsons 
did  not  have  the  right  to  dell  the  property  independently  of 
any  arrangements  or  agreement  they  had  with  the  plaintiff. 
The  brokerage  agreement  in  this  case,  assuming  that  it  is 
legally  sufficient  as  such  in  all  respects,  cannot  be  construed 
as  vesting  in  the  plaintiff  the  exclusive  right  to  sell  the  prop- 
erty. Indeed,  it  does  not  even  go  so  far  as  to  make  him  the 
exclusive  agent  for  that  purpose,  nor  does  it  specify  any  time 
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during  which  his  authority  to  sell  should  exist.  Conceding 
it  to  be  sufficient  to  have  authorized  him  to  sell  the  property, 
it  is  so  phrased  that  the  Thomsons  were  at  liberty  to  terminate 
it  at  any  time  before  he  procured  a  purchaser  able,  willing 
and  ready  to  purchase  on  the  terms  stated  therein.  But,  how- 
ever  this  may  be,  it  is  clear,  as  stated,  that  the  Thomsons  had 
the  right  to  sell  the  ranch  without  the  assistance  or  inter- 
vention of  the  plaintff  and  that  the  finding  that  they  did 
so  is,  as  above  declared,  well  supported. 

[7]  The  only  other  point  urged  for  a  reversal  involves 
certain  rulings  whereby  certain  witnesses  were  permitted, 
over  objection  by  the  plaintiflP,  to  testify  that,  in  conversations 
with  Henry  T.  Thomson,  just  prior  to  his  death  and  shortly 
after  the  sale  was  effectCKl  and  after  the  plaintiff  had  started 
this  action,  the  said  Thomson  declared  that  the  plaintiff  had 
had  nothing  to  do  with  the  sale  of  the  ranch.  It  is  claimed 
that  this  testimony  was  highly  prejudicial  to  the  substantial 
rights  of  the  plaintiff. 

The  testimony  is  clearly  hearsay  and  self-serving,  and  the 
objection  to  it  should  have  been  sustained.  We  are  not  pre- 
pared, though,  to  say  that  it  resulted  or  could,  under  the 
circumstances  of  the  case,  have  resulted  in  substantial  or, 
indeed,  any  damage  to  the  plaintiff's  rights  in  the  trial  of  the 
case.  The  cause  was  tried  by  the  court,  and  it  is  to  be  as- 
sumed that  the  court,  in  reaching  its  conclusion,  disregarded 
any  incompetent  testimony  which  might  have  found  its  way 
into  the  record.  But,  beyond  this  consideration,  there  is,  as 
has  been  riiown,  other  testimony  in  the  record  which  of  itself 
is  amply  sufficient  to  support  the  decision.  Indeed  (we  do 
not  hesitate  to  say)  the  objectionable  evidence  referred  to 
mny  be  and  could  have  been  by  the  trial  court  utterly  disre- 
garded and  still,  the  verity  of  the  other  evidence  having  been 
established  by  its  acceptance  by  the  trial  court,  no  other  de- 
cision than  that  crystallized  in  the  findings,  so  far  as  is  con- 
cerned the  issue  as  to  whether  it  was  directly  or  otherwise 
through  plaintiff's  efforts  that  the  ranch  was  sold  to  the 
Pirebaughs,  could  justly  have  been  warranted.  We,  there- 
fore, conclude  that  the  error  complained  of  cannot  be  held 
to  have  resulted  in  a  miscarriage  of  justice.  (Const,  art  Vlt 
sec.  4%.) 

The  judgment  is  affirmed. 

Buck,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. . 
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[Or,  No.  ^661,  Fiisk  Appellate  Bisfcriet,  DiTiaioai  Om.— Maroli  S,  1919.] 

ALICE  SMITH,  Respondent,  v.  M.  H.  HBRNAN  et  aL, 
Defendants;  LILLIE  B.  HEBNAN,  Appellant. 

[1]   MOBTOAQXS — OOMiniNITT     FbOPBBTT  —  dECTURITT     FOB     HUSBAND'S 

I>EBT— Subsequent  Convetancjb  to  Wifb— New  Mobtoaqe— Con- 
SIDEBATION. — Where  a  hosband  mortgaged  eommunitj  property  as 
•ecuritj  for  his  individual  indebtedness,  and  thereafter  eonv^ed 
the  property  to  his  wife,  and  after  his  debt  had  been  extended 
from  time  to  time  and  he  had  made  several  payments  by  which 
the  debt  had  been  reduced,  the  wife  joined  him  in  the  execution 
of  a  new  mortgage  on  the  property  to  secure  his  promissory  note 
for  the  amount  then  remaining  unpaid,  the  original  indebtedness 
and  the  various  extensions  of  time, granted  the  husband  in  which 
to  pay  the/  same  furnished  a  valuable  consideration  to  him  for  the 
note  and  mortgage. 

[2]  Id.— Wire's  Liabiutt— ©ubbttship.— The  debt  in  such  case  not 
being  that  of  the  wife,  and  the  property  being  her  separate  property, 
she  stands  as  surety  for  the  payment  of  the  debt. 

[8]  FoREGaK>suBE — EXPENSE  OT  Seaboh  ot  Title. — On  the  foreclosure  of 
such  a  mortgage,  there  being  no  provision  in  the  instrument  securing 
the  expense  of  a  search  of  title  prior  to  foreclosure  proceedingB,  the 
allowance  in  the  judgment  of  twenty-five  dollars  for  such  expense 
was  erroneous,  and  the  judgment  sbonld  be  modified  aoeordingly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Moody  Judge. 
Modified  and  affiiined. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Early  Craig  for  Appellant. 

Gerald  C.  Halsey  and  C.  Harold  Caulfield  for  Respondent 

WASTE,  P.  J.— This  is  an  appeal  by  the  defendant  Lillie 
B.  Heman  from  a  decree  foreclosing  a  mortgage.  The  origi- 
nal indebtedness  was  contracted  by  defendant  M.  H.  Her- 
nan  and  secured  by  a  mortgage  of  community  property  exe- 
cuted by  him  alone.  Subsequently  said  Heman  deeded  the 
property  to  Lillie  B.  Heman,  who  was  and  is  his  wife.  The 
indebtedness  being  extended  from  time  to  time  was  reduced  to 
$1,175,  and  defendant  M.  H.  Heman  executed  to  plaintiff  his 
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promissory  note  for  that  amount,  to  secure  which  both  de- 
fendants executed  and  delivered  to  plaintiff  a  mortgage  of  the 
same  property  described  in  the  original  mortgage  and  in  the 
deed  from  M.  H.  Heman  to  his  wife,  and  then  separately 
owned  by  her. 

The  note  was  not  paid  when  it  became  due  and  this  action 
was  instituted,  resulting  in  the  decree  complained  of  by  ap- 
pellant. 

£1]  Appellant  attacks  the  finding  of  the  court  that  the 
^'mortgage  was  made,  executed,  and  delivered  by  defendants 
M.  H.  Heman  and  Lillie  B.  Heman,  his  wife,  to  plaintiff  on 
the  fifth  day  of  December,  1913,  at  the  time  of  the  execution 
and  delivery  of  the  promissory  note  [executed  by  defendant 
M.  H.  Heman  alone]  described  in  plaintiff's  complaint,  and 
as  part  of  the  same  transaction,  and  for  the  purpose  of  secur- 
ing the  payment  of  sriid  promissory  note  according  to  the 
terms  thereof.**  This  finding  was  made  in  response  to  the 
issues  squarely  presented  by  the  pleadings,  particularly  the 
denials  and  affirmative  allegations  of  appellant's  answer,  and 
is  strictly  in  Itccord  with  the  testimony  of  all  the  witnesses 
for  both  plaintiff  and  defendants.  It  will,  therefore,  not  be 
disturbed.  , 

The  original  indebtedness  and  the  various  extensions  of  time 
granted  defendant  in  which  to  pay  the  same  furnished  a 
valuable  consideration  to  defendant  M.  H.  Heman  for  the 
note  and  mortgage.  (Humboldt  Sav.  etc.  Society  v.  Dowd, 
137  Cal.  408,  412,  [70  Pac.  274] ;  Whelan  v.  Swain,  132 
Cal.  389,  391,  [64  Pac.  560] .)  As  the  consideration  was  suffi- 
cient to  support  the  promise  of  the  husband  upon  the  new 
note  it  was  sufficient  to  support  the  mortgage  given  by  the 
wife  contemporaneously  with  the  execution  of  the  note.  [2] 
The  debt  not  being  her  own,  and  the  property  being  her 
separate  property,  she  stands  as  surety  for  the  husband  for 
the  payment  of  the  debt.  (McDonald  v.  Randall,  139  Cal. 
246,  [72  Pac.  997] ;  Burkle  v.  Levy,  70  Cal.  250,  [11  Pac.  643] ; 
Rohrbacker  v.  Aitken,  145  Cal.  489,  [78  Pac.  1054] ;  Farmers 
<md  Merchants'  Bank  v.  De  Shorb,  137  Cal.  693,  [70  Pac 
771].) 

[3]  On  the  trial  of  the  case,  counsel  for  plaintiff  and  the 
court  were  of  the  opinion  that  the  mortgage  provided  for  and 
by  its  terms  secured  the  expense  of  a  search  of  title  prior  to 
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foreclosure  proceedings.    There  is  no  such  provision  in  the 
mortgage. 

The  court  below  is  directed  to  modify  the  judgment  by 
deducting  therefrom  the  item  of  twenty-five  dollars  allowed 
for  search  of  title,  and  as  so  modified  the  judgment  will  stand 
affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  hj  the 
distrijct  eoiu-t  of  appeal  on  April  7, 1919. 


COhr.  Mo.  MM.    Fliit  AppeHaAe  District,  Division  One.— Mareh  10, 

1919.] 

COSTANZO  CELIANO  et  al.,  Appellants,  v.  GIUSEPPE 
GIORDANENGO,  Respondent. 

£1]  Judgments — Action  to  Set  Asm»— Defective  PftooF  of  Sebvicet— 
Equity. — A  bill  in  equity  to  set  aside  a  judgment  upon  the  ground 
that  proof  of  serviiie  of  fnunmone  in  the  action  in  which  such  judg- 
ment was  obtained  failed  to  eho^  that  it  was  served  upon  each  of 
the  plaintiffs  (the  defendante  in  the  prior  action),  must  show  that 
the  plaintiffs  were  not  in  fact  served  with  summons  as  required  by 
section  410  of  the  Cbde  of  Civil  Procedure,  and  that  they,  as  defend- 
ants in  said  prior  action,  have  a  good  defense  on  the  merits  thereof. 

£2]  Summons— Defective  Retubn— Equity. — A  defective  return  of  pro- 
duly  served  is  not  sufficient  ground  for  equity  t^  interfere. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood,  Judge. 
AfiBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Devoto,  Richardson  &  Devoto  for  Appellanta. 

John  J.  Mazza  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  a  judgment  en- 
tered upon  an  order  sustaining  a  general  demurrer  to  plain- 
tiffs' eomplaint. 
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The  plaintiffB  herein  were  the  defendants  in  a  justice's 
court  action,  and  bring  this  snit  in  equity  for  the  purpose  of 
setting  aside  the  judgment  obtained  against  them  therein, 
basing  their  right  to  this  relief  upon  the  ground  that  the  proof 
of  service  of  summons  in  said  action  fails  to  show  that  it  was 
served  upon  each  of  them  as  defendants  therein. 

[1]  Whatever  merit  there  may  be  in  this  point  as  an  ab- 
stract proposition  of  law  it  can  avail  the  plaintiffs  nothing  in 
this  proceeding,  for  two  reasons:  (1)  That  the  complaint 
fails  to  allege  that  the  defendants  in  the  former  suit  were  not 
in  fact  served  with  summons  as  required  by  section  410  of  the 
Code  of  Civil  Procedure,  and  (2)  that  they,  as  defendants  in 
said  justice's  court  action,  had  a  good  defense  on  the  merits 
thereof. 

[2]  A  defective  return  of  process  duly  served  is  not  suffi- 
cient ground  for  equity  to  interfere.  (Pico  v.  Stmol,  6  Cal. 
294;  Eichhoff  v.  EicJOvolf,  107  Cal.  42,  [48  Am.  St.  Rep.  110, 
40  Pac  241 ;  23  Cyc.  996.)  And  it  is  the  established  law  in 
this  state  that  a  bill  of  equity  must  allege  and  show  that  the 
complainant  has  a  good  and  meritorious  defense  to  the  action 
at  law.  {Bwbridge  v.  RoAier,  146  Cal.  21,  [79  Pac.  526] ; 
Bell  V.  Thompson,  147  Cal.  689,  [82  Pac.  327];  Matson 
V.  John  Baito  &  Sons,  173  Cal.  800,  [161  Pac  1144].  See» 
also,  Freeman  on  Judgments,  sec.  498;  23  Cyc.  1031.) 

Under  these  authorities  it  must  be  held  that  the  equitable 
relief  of  setting  aside  a  judgment  obtained  in  a  court  of  law 
will  not  be  granted  without  an  affirmative  showing  in  the  com- 
plaint that  the  complainant,  as  defendant  in  said  action,  has 
a  good  defense  on  the  merits.  It  should  have  been  made  to 
appear  in  the  complaint  in  this  proceeding  that  a  like  judg^ 
ment  would  in  all  probability  not  result  from  a  new  prosecu- 
tion of  the  action  at  law. 

The  judgment  is  affirmed. 

Waste,  P.  J.|  and  Bichards,  J.,  concurred. 
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[dr.  No.  2546.     First  Appellate  Distrkt,  DiWsion  One.— March   10, 

1W9.] 

OBORGB  K.  FORD,  Plaintiff  and  Appellant,  v.  PRANK 
FREEMAN  et  al.,  Respondents;  WILLIAM  M.  CAN- 
NON,  Defendant  and  Appellant. 

£1]  Appeal— Mattbbs  BBvncwABLB  on  Appeal  fbom  JitoOMENT.— Where 
judgment  was  entered  on  June  12,  1911,  notices  of  intention  to  move 
ior  new  trial  filed  September  8th  and  11th  thereafter,  and  notices  of 
appeal  filed  December  7th  and  8th  following,  the  eoort  on  appeals 
from  judgments  could  eonsider  the  insufftciency  of  the  evidence  to 
jus<^fy  the  findings  and  judgment  of  the  trial  oonrt,  though  the  order 
denying  motions  for  new  trial  was  not  entered  until  after  the  amend- 
ments to  sections  956  and  963  of  the  Code  of  Civil  Procedure,  taking 
away  the  right  of  appeal  from  orders  denying  motions  for  a  new  trial 

{■]  Attoknst  and  Client — Contingent  Feb-^Contraots  Between 
Attobnets — Evidence. — In  this  action  between  four  attorneys  in- 
volving their  rights  to  share  in  a  contingent  fee,  the  undisputed  evi- 
dence ehows  that  the  pkdntilf,  the  eross-complainant  and  two  defend - 
aitts  (four  attorneys  in  all)  were  associated  together  for  one  client 
throughout  a  litigation  and  that  each  performed  such  services  as 
were  required  of  him. 

Ci]  Ii>. — ^AxTOBNETs  Engaged  in  Same  Litioation — Omission  of  Court 
TO  Find. — Attorneys  who  jointty  undertake  to  prosecute  or  defend 
a  lawsuit  are  entitled,  in  the  absence  of  an  express  agreement  to  the 
eontrary,  to  share  equally  in  the  compensation,  and  it  therefore  fol- 
lows that  the  trial  court  should  have  found,  either  that  there  was  an 
express  agreement  between  these  four  attorneys  as  to  an  equal  divi- 
sion of  the  contingent  fee  or  else  the  court  should  have  found  as  a 
fauct  that  there  was  no  agreement  whatever  between  them  upon  the 
subject  of  fees,  in  which  case  the  court  should  iMvre  found  as  a 
legal  resuH  the  existence  O'f  an  implied  agreement  growing  out  of 
their  common  venture  for  an  equal  division  of  whatever  their  share 
in  the  recovery  might  be.  In  either  event  the  defendants  would  not 
have  been  entitled  to  a  judgment  in  their  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Oity  and  County  of  San  Francisco.  E.  P.  Mogan,  Judge. 
Beversed. 

The  facts  are  stated  in  the  opinion  of  the  eonrt 
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Stanley  Moore  for  Plaintiff  and  Appellant. 

SToseph  E.  Beardon  for  Defendant  and  Appellant 

Garret  W.  McBnemey,  of  Counsel  for  Plaintiff  and  Appel- 
lant and  Defendant  and  Appellant.' 

George  E.  Freeman  and  Frank  H.  Gould  for  Respondents. 

RICHARDS,  J. — These  are  two  appeals  from  a  judgment 
in  favor  of  defendants,  which,  by  stipulation  of  the  parties,, 
were  printed  in  the  same  transcript  and  have  been  briefed  and 
argued  together. 

[1]  The  judgment  was  entered  June  12,  1911.  The  notice 
of  appeal  of  the  plaintiff  Ford  was  filed  December  7,  1911. 
The  cross-complainant  Cannon's  notice  of  appeal  was  filed 
November  8,  1911.  The  plaintiff's  notice  of  intention  to 
move  for  a  new  trial  was  filed  September  8,  1911,  and  that  of 
the  cross-complainant  was  filed  September  11,  1911.  The 
order  denjing  both  motions  was  entered  December  4,  1916, 
after  the  amendment  to  section  963  of  the  Code  of  Civil  Pro- 
cedure, taking  away  the  right  of  appeal  from  orders  deny- 
ing motions  for  a  new  trial,  and  also  after  the  amendment 
of  section  956  of  the  same  code,  providing  that  upon  appeal 
from  the  judgment  the  Court  may  review  orders  made  on  mo- 
tion for  a  new  trial.  Upon  this  state  of  the  record  the  re- 
spondents herein  assert  that  this  court  cannot  consider  the 
point  as  to  the  insufficiency  of  the  evidence  to  justify  the 
findings  and  judgment  of  the  trial  court.  There  is  no  merit 
in  this  contention.  (Wilcox  v.  Hwrdisty,  177  Cal.  752,  [171 
Pac.  947].) 

In  order  for  a  proper  determination  of  this  cause  it  is  neces- 
sary to  give  a  brief  review  of  the  facts  of  this  case,  which  are 
substantially  undisputed.  They  are  these :  On  April  10, 1901^ 
one  Samuel  C.  Pierce  received  serious  personal  injuries  while 
in  the  employ  of  the  Mountain  Copper  Company,  in  the  mine 
of  said  company  in  Shasta  County.  In  the  month  of  Jan- 
uary, 1902,  Pierce  employed  the  plaintiff  herein,  George  K. 
Ford,  an  attorney  having  his  offices  in  San  Francisco,  to  in- 
stitute an  action  against  the  Mountain  Copper  Company  for 
damages  arising  out  of  his  said  injuries,  upon  4  contingent 
fee  of  fifty  per  cent  of  the  recovery,  the  agreement  to  this 
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effect  being  in  writing.  It  was  understood  at  the  time  that 
Mr.  W.  M.  Abbott  would  be  associated  with  Ford  in  said  liti- 
gation. It  was  at  first  contemplated  that  the  action  would  be 
commenced  in  Shasta  County.  Not  long  after  the  employ- 
ment of  Mr.  Ford  he,  in  the  city  of  San  Francisco,  met  the 
defendant,  Frank  Freeman,  also  an  attorney,  having  his  offices 
in  Willows,  Glenn  County,  and  in  a  conversation  there  held 
told  the  latter  that  he  had  a  case  similar  to  one  in  which 
Freeman  had  been  recently  interested,  and  that  he  would 
like  to  associate  Freeman  with  him  in  his  case.  Ford  and 
Pierce  differ  as  to  which  first  suggested  the  employment  of 
Freeman,  but  the  difference  is  immaterial.  In  the  early  part 
of  July,  1902,  Mr,  Abbott,  who  had  already  prepared  certain 
tentative  forms  of  complaint,  wrote  to  Mr.  Freeman  stating 
the  desire  of  Mr.  Ford,  Mr.  Pierce,  and  himself  to  associate 
Mr.  Freeman  with  Ford  and  himself  in  the  case.  A  cor- 
respondence followed,  in  which  Freeman  expressed  his  will- 
ingness to  come  into  the  case,  after  which  Pierce  came  into 
consultation  with  Freeman,  who  took  his  statement  and  the 
names  of  his  witnesses,  and  also  took  steps  looking  to  the 
preparation  and  filing  of  a  complaint.  Shortly  thereafter  Mr. 
Abbott,  having  undertaken  certain  other  employments,  with- 
drew from  the  case,  and  it  would  seeni  that  Mr.  Ford  also 
had  concluded  to  withdraw,  leaving  Pierce  free  to  make  such 
arrangements  as  he  might  see  fit  with  Freeman  as  to  its  further 
conduct.  There  is  some  confusion  in  the  evidence  as  to  this 
matter,  but  at  any  rate  not  long  thereafter,  in  the  early  part 
of  September,  1902,  Pierce  and  Freeman  entered  into  a  writ- 
ing by  which  Freeman  alene  undertook  to  conduct  Pierce's 
litigation  for  a  contingent  fee  of  one-half  of  the  recovery. 
Thereafter  and  on  September  20,  1902,.  Freeman  requested 
Mr.  Donahue,  who  shared  oflBces  with  him  in  Willows,  to  be 
associated  with  him  in  the  case.  About  the  1st  of  October, 
1902,  Donahue  came  down  to  San  Francisco  and  met  Mr.  Ford 
in  the  oflSce  of  Mr.  Cannon  there.  Mr.  Cannon  had  formerly 
been  a  partner  of  Mr.  Freeman  in  the  practice  of  the  law,, 
and  the  relations  between  himself  and  Mr.  Freeman  and  Mr. 
Donahue  were  cordial.  At  the  time  of  his  visit  to  San  Fran- 
cisco Mr.  Donahue  had  drafted  and  brought  down  with  him 
a  form  of  complaint  for  the  institution  of  aif  action  on  Pierce's 
behalf  in  the  federal  court,  and  for  that  reason  stated  to  Mr. 
Cannon  that  he  and  Mr.  Freeman  wished  to  associate  him 
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in  the  case.  Cannon  assented  to  this,  and  they  went  oyer  the 
complaint  together  and  agreed  it  should  be  redrafted.  This 
was  done  by  Cannon,  who  testified  that  at  the  time  the  matter 
of  Mr.  Ford's  connection  with  the  case  was  discussed.  At 
that  time  Ford  and  Cannon  were  not  acquainted.  Upon 
this  occasion  also  Cannon  states  that  the  matter  of  the  divi- 
sion of  the  fee  was  considered,  and  that  Donahue  then  stated 
that  the  fee  in  case  of  a  recovery  was  to  be  divided  equally 
among  the  four  attorneys.  Whether  or  not  this  be  taken 
as  an  undisputed  fact  is  not  very  material,  for  the  reason 
that,  we  think,  the  practically  uncontradicted  proofs  show 
that  not  long  thereafter  a  letter  was  written  by  Donahue  to 
Ford  to  the  effect  that  the  fee  in  the  event  of  recovery  was 
to  be  divided  equally  among  the  four  attorneys  in  the  case. 
Mr.  Donahue  states  that  he  does  not  remember  having  writ- 
ten such  a  letter,  and  the  letter  itself  was  destroyed  in  the 
great  fire  of  1906;  but  the  number  and  clear  recollection  of 
the  witnesses  who  testify  to  the  existence  and  contents  of  this 
letter  put  the  matter  beyond  dispute.  The  complaint  when 
drafted  by  Mr.  Cannon  was  signed  by  him  with  the  names 
of  the  four  attorneys,  and  in  that  form  was  filed  on  October 
6,  1902.  The  case  proceeded  through  the  successive  steps 
usual  to  the  preparation  and  trial  of  a  cause,  and  it  cannot 
be  questioned  that  during  all  of  its  stages  the  names  of  the 
four  attorneys  appeared  as  attorneys  of  record  in  the  case« 
and  that  each  and  all  of  them  knew  that  such  was  their,  and 
each  of  their,  ostensible  relation  to  the  case.  The  part  which 
each  took  in  the  preparation  and  trial  of  the  case  was  not 
equal.  Mr.  Ford,  while  frequently  consulted  and  occasionally 
corresponded  with  by  the  defendants  herein,  did  not  actively 
take  part  in  the  trisd.  Mr.  Cannon,  on  the  other  hand,  took 
the  leading  part  in  the  trial  of  the  cause  and  the  preparation 
and  hearing  upon  appeal.  As  costs  and  expenses  were  re- 
quired, each  of  these  paid  such  expenses  as  the  occasion  re- 
quired. Upon  the  trial  the  plaintiff  Pierce  recovered  a  judg- 
ment for  fifteen  thousand  dollars,  which  judgment  was  affirmed 
upon  appeal  on  Febraury  25, 1905.  On  the  day  of  the  affirm- 
ance of  the  judgment,  Mr.  Freeman  took  from  Mr.  Pierce  an 
assignment  of  it  to  himself,  and  thereafter  and  on  August 
30,  1905,  received  from  the  Mountain  Copper  Company  the 
sum  of  fifteen  thousand  one  hundred  dollars  in  full  satisfac- 
tion of  the  said  judgment    One-half  of  tliis  sum  Freeman 
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delivered  to  the  plaintiff  Pierce.  The  other  half  was  sub- 
stantially divided  between  himself  and  Donahue.  The  cross- 
complainant  Cannon  herein  having  learned  of  the  settlement 
of  the  suit,  began  inquiring  as  to  his  proportion  of  the  fee. 
These  inquiries,  in  the  absence  of  Mr.  Freeman  in  the  east, 
resulted  in  the  sending  by  Mr.  Donahue  of  a  check  for  $750 
to  Mr.  Cannon,  which  the  latter  recei^d  as  upon  account, 
still  insisting  upon  his  right  to  an  equal  one-fourth  of  the  fee. 
Ford  had  received  nothing,  and  had  been  out  quite  a  sum  in 
expenses,  and  being  able  to  get  no  satisfaction  commenced 
this  action. 

His  complaint  herein,  after  referring  briefly  to  Pierce's  in- 
juries and  cause  of  action,  alleges  an  agreement  between  him- 
self, Freeman,  Donahue,  and  Cannon  for  an  equal  division 
of  the  contingent  fee  in  event  of  a  recovery,  and  that  the  con- 
tract which  Pierce  made  with  Freeman  was  made  for  the 
benefit  of  the  four,  and  that  whatever  sum  he  had  received 
thereunder  he  had  received  in  trust  to  divide  the  same  equally 
among  the  four ;  and  that  said  Freeman  had  received  the  sum 
approximately  of  seven  thousand  five  hundred  dollars  as 
such  fee,  and  to  be  held  as  such  trust,  and  that  he  and  said 
Donahue  had  converted  the  same  to  their  own  use,  and  had 
failed  and  neglected  to  pay  to  the  plaintiff  herein  his  equal 
share  of  the  same.  He  further  averred  that  the  defendants 
were  insolvent,  and  hence  prayed  for  a  receivership  to  take 
charge  of  and  properly  disburse  the  said  trust  fund,  and  for 
general  equitable  relief.  The  defendants  Freeman  and  Dona- 
hue appeared  and  answered  this  complaint,  denying  all  of  the 
material  averments  as  to  the  interest  and  right  of  the  plain- 
tiff in  or  to  any  portion  of  the  aforesaid  fee.  Mr.  Cannon, 
who  had  been  also  made  a  defendant,  appeared  with  a  cross- 
complaint,  setting  forth  substantially  the  same  matters  con- 
tained in  the  original  complaint.  The  defendants  also 
answered  this  cross-complaint  with  like  denials. 

Upon  the  trial  of  the  cause  the  foregoing  facts  were  estab- 
lished by  practically  undisputed  proofs.  The  trial  court  made 
its  findings  and  rendered  its  judgment  in  the  defendants' 
favor.  It  found  that  while  the  plaintiff  Ford  had  originally 
had  an  agreement  with  Pierce  for  the  prosecution  of  his  case 
upon  a  contingent  fee  of  one-half  of  the  recovery,  this  agree- 
ment had  been  abandoned  and  terminated  by  him  prior  to 
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the  making  of  the  Freeman  contract;  that  the  said  contract 
between  Freeman  and  Pierce  had  been  entered  into  by  Free* 
man  alone  and  for  his  own  use  and  benefit,  and  that  neither 
the  plaintiff  Ford  nor  the  cross-complainant  Cannon  were  in 
any  wise  interested  therein ;  that  the  said  plaintiff  Ford  and 
cross-complainant  Cannon  did  in  fact  perform  services  in  the 
prosecution  of  the  Pierce  action  subsequent  to  the  execution 
of  the  Freeman  contract,  and  that  said  Freeman  had  paid  to 
said  Cannon  the  sum  of  $750,  but  had  not  paid  to  the  plaintiff 
any  sum  whatever;  that  said  Freeman  had  collected  on  ac- 
count of  the  judgment  obtained  in  said  action  the  sum  of 
$15,170.^0,  and  had  delivered  to  said  Pierce  his  due  share 
of  said  sum,  and  that  as  to  the  portion  thereof  retained  by 
him  no  trust  existed  in  favor  of  either  Ford  or  Cannon.  As 
a  conclusion  of  law  from  these  findings  of  fact  the  court  ad- 
judged that  the  plaintiff  and  cross-complainant  take  nothing^ 
and  that  the  defendants  Freeman  and  Donahue  have  judg- 
ment for  their  costs. 

The  appellants  herein  contend  that  the  foregoing  findings 
of  the  trial  court  are  unsupported  by  the  evidence,  and  that 
the  judgment  based  thereon  must  be  reversed. 

[2]  We  agree  with  this  contention.  The  undisputed  evi- 
dence in  this  case  shows  that  the  plaintiff  Ford,  the  defend- 
ants Freeman  and  Donahue,  and  the  cross-complainant  Can- 
non were  associated  together  as  attorneys  of  record  for  Pierce 
from  the  inception  of  his  action  against  the  Mountain  Copper 
Company  until  the  termination  of  said  action  through  the  set- 
tlement thereof  by  the  defendant  therein,  after  judgment  for 
practically  the  whole  amount  of  such  judgment;  that  they 
each  performed  such  services  as  such  attorneys  of  record  in 
said  action  as  were  required  of  them  during  the  course  thereof. 
The  practically  undisputed  evidence  also  shows  that  prior  to 
the  inception  of  such  action  the  defendant  Donahue,  purport- 
ing to  act  on  behalf  of  both  himself  and  his  associate  Free- 
man, had  an  understanding  evidenced  by  a  letter  written  by 
him,  to  the  plaintiff  Ford,  the  contents  of  which  were  fully 
and  suflBciently  proven,  to  the  effect  that  these  four  attorneys 
were  each  to  share  equally  in  the  contingent  fee  of  one-half 
of  the  recovery  in  said  action  in  the  event  that  a  recovery 
was  had  therein.  If  the  defendant  Donahue  was  acting  with 
authority  from  his  associate,  Freeman,  in  thus  creating  this 
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understanding,  then  both  defendants  are  bound  by  it,  and  the 
trial  court  should  have  found  that  such  was  the  agreement. 
If,  on  the  other  hand,  said  Freeman,  as  the  sole  contracting 
attorney  in  the  contract  ^with  Pierce,  was  not  (o  be  held  bound 
by  the  understanding  thus  set  forth  by  Donahue,  then  it  un- 
disputably  follows  that  there  was  no  agreement  between  these 
four  lawyers  as  to  the  matter  of  fees;  and  if  this  be  taken 
to  be  the  fact,  then  it  also  undisputably  follows  that  these 
four  attorneys  were  joint  adventurers  in  the  conduct  of  a 
litigation  for  a  common  client,  their  and  each  of  their  fees 
being  contingent  upon  the  success  of  their  mutual  endeavors 
to  obtain  a  recovery  for  their  client  in^he  case,  none  of  them 
being  entitled  to  any  fees  from  each  other  or  from  the  client 
in  the  absence  of  such  recovery.  Nowhere  is  there  any  hint 
in  the  case  of  any  other  understanding  between  these  four  at- 
torneys, unless  the  understanding  to  precisely  the  same  effect  ^ 
undertaken  to  be  expressed  by  the  Donahue  letter  is  to  be 
given  effect.  This  being  so,  we  think  the  rule  declared  in 
6  Corpus  Juris,  section  334,  should  be  given  application  to  this 
case.  Said  rule  is  expressed  as  follows:  [3]  ** Attorneys 
who  jointly  undertake  to  prosecute  or  defend  a  lawsuit  are 
entitled,  in  the  absence  of  an  agreement  to  the  contrary,  to 
share  equally  in  the^  compensation."  The  same  rule  in 
slightly  different  form  is  expressed  in  2  Thornton  on  Attor- 
neys, section  469,  while  the  following  cases  fully  sustain  the 
rule:  Boharts  v.  Hdey,  65  Cal.  397,  [4  Pac.  385]  j  CHll  v. 
Mayne  (Iowa),  162  N.  W.  24;  Seneff  v.  Healy,  155  Iowa,  82, 
[135  N.  W.  27] ;  Columbus  y.  Sheeiy,  43  App.  Cas.  (D.  C.) 
462. 

If  the  foregoing  views  of  the  facts  and  the  law  of  this  case 
be  correct,  it  follows  that  the  trial  court  should  have  found 
either  that  there  was  an  express  agreement  between  these  four 
attorneys  as  to  an  equal  division  of  this  contingent  fee,  or 
else  the  court  should  have  found  as  a  fact  that  there  was  no 
agreement  whatever  between  them  upon  the  subject  of  fees, 
in  which  case  the  court  should  have  found  as  a  legal  result 
the  existence  of  an  implied  agreement  growing  dut  of  their 
common  adventure  for  an  equal  division  of  whatever  their 
share  in  the  recovery  might  be.  In  either  event  the  defend- 
ants would  not  have  been  entitled  to  a  judgment  in  their 
favor.    By  reason  of  the  failure  of  the  trial  court  to  make 
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a  finding  either  way  upon  this  vital  issue  in  the  case,  the  judg- 
ment must  be  reversed.     It  is  so  ordered. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  8,  1919. 

Shaw,  J.,  Lawlor,  J.,  Melvin,  J.,  Wilbur,  J.,  and  Lennon,  J., 
concurred. 


[<Hv.  No.  2953.    Second  AppeUaie  Diatriet,  IHTinon  One. — ^Mareh  10, 

1919.] 

VAN  R.  KELSEY,  Petitioner,  v.  JAMES  C.  BYERS,  Sheriff 
of  the  County  of  San  Diego,  California,  Respondent. 

{1]  Wbit  or  Mandate — ^E'XECunoN. — ^Where  the  «heriff*B  return  to  an 
alternative  writ  of  mandate  requiring  him  to  show  cause  why  he 
should  not  execute  a  writ  of  execution  issued  out  of  a  superior 
court  is  based  uiK>n  a  restraining  order  issued  out  of  a  superior 
court  enjoining  him  from  so  doing,  and  the  appellate  court,  having 
jurisdiction,  has  already  decided  that  the  last-mentioned  superior 
court  had  no  jurisdiction  to  make  any  order  in  said  matter  other 
than  one  dissolving  said  restraining  order,  it  foUows  that  the 
peremptory  writ  of  mandate  must  issue. 

APPLICATION  for  a  peremptory  Writ  of  Mandate  to  be 
directed  to  the  sheriff  of  San  Diego  County,  commanding  him 
to  execute  a  writ  of  execution.     Granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Moore,  Raymond  D.  Hoyt^  Henning  &  McGeo 
and  W.  H.  Wylie  for  Petitioner. 

Eugene  Daney  for  Respondent. 

SHAW,  J. — This  is  an  application  for  a  peremptory  writ 
of  mandate  to  be  directed  to  the  respondent  as  sheriff  of  San 
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Diego  County,  commanding  him  to  execute  a  writ  of  execution 
issued  out  of  the  superior  court  of  Los  Angeles  County  in  a 
certain  action  wherein  Van  R.  Kelsey  was  plaintifif  and 
James  Kennedy  was  defendant,  and  requiring  him  to  imme- 
diately, in  accordance  with  law,  proceed  to  sell  the  personal 
property  upon  which  said  execution  was  levied.  As  shown 
by  answer  to  the  petition  for  the  writ,  his  refusal  to  proceed 
in  enforcing  the  writ  of  execution  is  based  upon  a  restraining 
order  issued  in  the  case  of  the  City  of  San  Diego  v.  Van 
R.  Kelsey  and  James  C,  Byers,  by  the  superior  court  of  San 
Diego  County  enjoining  him  from  so  doing. 

[1]  In  a  proceeding  numbered  2952,  post,  p.  229,  [1^0 
Pac.  662],  wherein  Van  R.  Kelsey  is  petitioner  and  the  su- 
perior court  of  San  Diego  County  is  respondent,  involving 
the  validity  of  such  restraining  order  and  injunction,  this 
court,  for  the  reasons  stated  in  an  opinion  this  day  filed,  held 
that  said  superior  court,  by  reason  of  continuing  the  hearing 
of  the  application  made  by  the  city  of  San  Diego  for  a  tem- 
porary injunction,  had  no  jurisdiction  to  make  any  order  in 
said  matter  Qther  than  one  to  dissolve  the  restraining  order. 
It  follows  from  what  is  said  in  the  opinion  so  filed  that  the 
writ  of  mandate  as  prayed  for  should  issue  against  said 
James  C.  Byers,  as  sheriff,  and  it  is  so  ordered, 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2952.    Seeond  Appellate  District,  DiTisioii  One. — Mareh  10, 

VAN  R.  KELSEY,  Petitioner,  v.  SUPERIOR   COURT  OP 
SAN  DIEGO  COUNTY  et  al..  Respondents. 

[1]  Peohibition  —  Acts  WiTmN  Jueisdiction  op  Superior  CtoURT. — A 
superior  court  being  a  court  of  general  juriaddction,  prohibition  will 
not  lie  to  prevent  such  court  from  proceeding  to  bear  and  determine 
a  certain  action  and  continuing  in  force  a  temporary  injunction  re- 
straining the  plaintiff  and  the  sheriff  from  selling  certain  prop- 
erty under  execution,  even  though  the  complaint  in  the  action 
fails  to  state  facts  sufficient  to  warrant  the  action  of  the  court. 
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[8]  Injunction — Points  and  AuTHOBitms — Sbgtion  5e-7,  Code  of  Cirm 
Pbocedubx. — Where  a  temporary  restmining  order,  granted  without 
noticei  has  been  vacated  an4  set  aside,  the  points  and  authorities 
served  for  use  at  the  hearing  cannot  at  a  subsequent  hearing  be 
deemed  a  compliance  with  the  statute,  wblch  in  absolute  terms  re- 
quires, the  applicant  for  an  injunction  to  senre  upon  the  opposite 
party  at  least  two  days  prior  to  such  hearing  a  copy  of  his  points 
and  authorities. 

tS]  Id. — SasonoN  527,  Oodi  of  Civil  PfcooKDUiUB— Injunction — ^Delat 
IN  Hearing — ^Dissolution  of  Order. — ^Under  section  527  of  the 
Code  of  Oiyil  Procedure,  the  oourt  has  no  power  to  continue  the 
hearing  of  a  provisional  injunction  until  some  later  date,  but  if 
the  applicant  is  not  ready  to  proceed,  the  court  must  dissolve  the 
temporary  restraining  order. 

14]  Id.  —  Hearing  Continued  —  Court  Divested  of  Jurisdiction. — 
Where  in  such  case  t^  court  made  an  order  continuing  the  hearing, 
it  thereby  divested  itself  of  jurisdiction  to  take  any  action  other 
than  to  dissolve  the  restraining  order  issued. 

PROCEEDING  in  Prohibition  to  prevent  the  Superior 
Court  of  San  Diego  County  and  C.  N.  Andrews,  Judge 
thereof,  from  proceeding  further  in  a  certain  action,  except 
to  make  an  order  dissolving  a  restraining  order  and  temporary 
writ  of  injunction  theretofore  granted  therein.  Writ 
granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Moore,  Raymond  D.  Hoyt,  Henning  ft  McGee 
and  W.  H.  Wylie  for  Petitioner. 

T.  B.  Cosgrrove,  City  Attorney,  and  M.  R.  Thorp  for 
Respondents. 

SHAW,  J.— In  response  to  an  alternative  writ  of  prohibi- 
tion issued  by  this  court  in  the  above-entitled  matter,  requir- 
ing respondent  to  show  cause  why  it  should  not  be  prohibited 
from  proceeding  further  in  a  certain  action  wherein  the  city 
of  San  Diego  is  plaintiff  and  Van  R.  Kelsey  and  James  Byers, 
as  sheriff  of  San  Diego  County,  are  defendants,  an  answer  to 
said  writ,  consisting  of  a  certified  copy  of  the  entire  record, 
has  been  filed  in  this  court. 

It  appears  from  the  petition  upon  which  the  writ  was 
granted  that  on  the  twenty-sixth  day  of  July,  1918,  petitioner 
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commenced  an  action  in  the  superior  court  of  Los  Angeles 
County  agaiust  James  Kennedy,  the  purpose  of  which  was  to 
recover  a  money  judgment  against  defendant  therein ;  that  at 
the  time  and  upon  the  filing  of  the  complaint  there  was  duly 
issued  by  the  court  a  writ  of  attachment  in  said  action,  di- 
rected to  the  sheriff  of  San  Diego  County,  pursuant  to  which 
and  the  instructions  given  him  by  plaintiff,  he,  on  July  30, 
1918,  attached  certain  personal  property,  consisting  of  tools, 
machinery,  and  other  equipment,  then  in  the  possession  of 
Kennedy  and  used  by  him  in  constructing  what  is  known  as 
the  Lower  Otay  Dam  in  San  Diego  County,  and  took  the  same 
into  his  possession  and  under  his  control,  as  appears  tror^.  the 
return  upon  said  writ  of  attachment  so  made  by  said  sheriff 
on  August  10,  1918,  which  is  asi follows:  "I,  James  C.  Byers, 
Sheriff  of  the  County  of  San  Diego,  hereby  certify  that  I 
received  the  hereunto  annexed  Writ  of  Attachment  on  the 
30th  day  of  July,  1918,  with  instructions  from  Attorney  for 
within  named  Plaintiff  to  attach  any  and  all  personal  prop- 
erty  belonging  to  the  defendant,  consisting  of  tools,  horses, 
machinery  and  other  equipment  of  every  kind  and  description 
now  being  used  in  the  construction  of  the  'Lower  Otay  Dam* 
at  Otay,  San  Diego  County,  California.  By  virtue  of  the 
fact  that  the  above  mentioned  property  was  already  in  my 
possession  under  prior  attachments,  the  said  property  is  held 
on  this  attachment.  Dated  this  10th  day  of  August,  1918. 
James  C.  Byers,  Sheriff,  by  P.  Knefler,  Deputy'';  and  that 
at  all  times  since  the  levy  of  the  writ  he  has  had  said  property 
in  his  possession. 

That  on  September  18,  1918,  plaintiff  in  said  action  recov- 
ered a  judgment  against  the  defendant  therein  in  the  sum 
of  $11,336.12,  which  was  duly  docketed  on  September  19, 
1918,  and  thereafter,  to  wit,  on  January  4,  1919,  a  writ  of 
execution  was  duly  issued  thereon,  commanding  Byers,  as 
sheriff  of  San  Diego  County,  to  make  the  sums  due  on  the 
judgment  of  petitioner  out  of  the  property  of  said  Ken- 
nedy situated  within  San  Diego  County,  which  execution  was 
placed  in  the  hands  of  the  sheriff,  with  instructions  to  levy 
upon  and  sell  the  personal  property,  tools,  machinery,  and 
equipment  owned  by  said  Kennedy  and  located  at  said  Lower 
Otay  Dam  in  San  Diego  County,  in  pursuance  of  which  writ 
and  instructions  so  given,  Byers,  as  sheriff,  levied  upon  the 
property  and  advertised  it  for  sale  on  January  17,  1919. 
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That  thereafter,  on  January  15, 1919,  the  city  of  San  Diego, 
as  plaintiff,  commenced  an  action  in  the  superior  court  of 
San  Diego  County  against  petitioner  and  Byers  as  sheriff,  the 
purpose  of  which  was  to  enjoin  the  sheriff  from  selling  the 
property  as  advertised  under  execution,  and  at  the  same  time 
plaintiff  in  said  action  procured  from  said  court  a  restrain- 
ing order  and  order  to  show  cause  commanding  petitioner  and 
said  Byers  to  show  cause  on  the  twenty-eighth  day  of  Jan- 
uary, 1919,  why  an  injunction  should  not  be  issued  forbidding 
the  sale  of  the  property,  which  order  was  duly  served  upon 
said  sheriff,  by  reason  of  which  fact  he  refused  to  make  the 
sale  as  advertised,  or  enforce  the  writ  of  Execution. 
.  That  on  the  day  specified  in  said  notice  petitioner  and 
Byers,  as  sheriff,  appeared  in  response  thereto  and  demurred 
to  said  complaint  for  injunction  and  filed  objections  to  the 
issuance  thereof,  based  upon  aflBdavits,  all  of  which  were  duly 
served  upon  the  attorney  for  the  plaintiff  in  said  action; 
whereupon  said  superior  court  of  San  Diego  County  (as 
shown  by  the  answer  to  the  petition)  vacated  said  restrain- 
ing order  and  ordered  the  same  disohareed. 

That  immediately  thereafter,  on  the  same  date  and  upon 
the  same  complaint,  without  amendment  thereto  or  affidavits 
filed,  plaintiff  in  said  action  procured  to  be  issued  out  of  said 
court  another  restraining  order  against  petitioner  and  Byers, 
restraining  the  sheriff  from  selling  the  property  Of  Kennedy 
under  and  pursuant  to  the  Writ  of  execution  so  issued,  and  re- 
quiring petitioner  and  sheriff  to  show  cause  on  February  3d, 
before  the  Honorable  C.  N.  Andrews,  judge  presiding  in 
Department  Four  of  said  court,  why  an  injunction  should  not 
be  granted  restraining  the  sale  of  said  property  under  said 
execution,  and  meanwhile  restraining  said  sale.  That  after 
obtaining  said  last  mentioned  order,  to  wit,  on  January  31, 
1919,  the  plaintiff  in  said  action  wherein  petitioner  and  the 
sheriff  were  made  defendants,  filed  an  amendment  to  its  com- 
plaint and  duly  served  the  same,  but  at  no  time  did  the  plain- 
tiff therein,  through  its  attorneys,  file  or  serve  upon  petitioner 
or  said  sheriff,  or  upon  either  or  any  of  their  attorneys,  any 
points  or  authorities,  as  required  by  section  527  of  the  Code 
of  Civil  Procedure. 

That  on  February  1,  1919,  petitioner  and  said  sheriff  filed 
and  served  their  affidavits  in  response  to  said  order  to  show 
cause  on  February  3,  1919,  and  notified  the  attorney  for  said 
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city  of  San  Diego  that  petitioner  and  said  sheriff,  at  the  hear- 
ing of  said  order  to  show  cause  on  February  3d,  would  rely 
upon  the  demurrer  theretofore  filed  and  affidavits  thereto- 
fore filed,  in  addition  to  an  afiidavit  served  upon  said  counsel 
on  February  1st.  That,  pursuant  to  said  order,  petitioner 
and  the  sheriff  appeared  before  the  Honorable  C.  N.  Andrews, 
judge  of  said  superior  court,  on  February  3d,  in  response  to 
the  order  to  show  cause,  at  which  time  Deputy  City  Attorney 
M.  R.  Thorp  appeared  and  moved  the  court  to  continue  the 
hearing  of  said  matter  upon  the  ground  that  the  city  attor- 
ney was  then  engaged  in  the  trial  of  a  case  in  another  depart- 
ment, and  that  other  than  said  city  attorney  and  M.  R.  Thorp 
so  appearing,  there  was  no  attorney  in  the  oflSce  of  the  city 
attorney  familiar  with  the  issues  of  law  and  fact  involved  in 
said  hearing;  that  while  he  was  then  ready  and  prepared  to 
present  his  points  and  authorities  in  support  of  the  conten- 
tion of  the  city  in  said  matter,  he  was  then  sick,  and  by  rea- 
son of  his  physical  condition,  due  to  illness,  was  unable  to 
present  said  matter  and  to  proceed  with  said  hearing;  that 
the  court  from  its  observation  of  the  physical  condition  of 
said  Thorp  at  the  time  when  he  made  said  motion  concluded 
that  he  was  physically  unable  to  proceed  with  the  hearing  and, 
over  the  objections  of  petitioner,  who  insisted  that  the  hear- 
ing proceed,  continued  the  same  to  February  10th,  a  time 
covering  a  period  of  more  than  ten  days  after  the  making  of 
said  restraining  order  and  order  requiring  petitioner  to  show 
cause  why  a  temporary  injunction  should  not  be  granted. 

That,  notwithstanding  the  levy  of  said  writ  of  attachment 
and  the  placing  of  said  writ  of  execution  in  the  hands  of  the 
sheriff,  he  has  permitted  and  is  permitting  the  city  of  San 
Diego,  through  a  keeper  by  him  placed  in  charge  thereof,  to 
use  said  property  of  Kennedy's  so  attached  and  levied  upon, 
continuously,  as  a  result  of  which  it  is  being  worn  out  and 
depreciated  in  value,  which  wear  and  tear  and  depreciation 
will  continue  so  long  as  said  city  is  permitted  to  use  the  same. 

That  on  February  10th,  the  day  to  which  said  hearing  was 
continued,  petitioner  and  the  sheriff  appeared  in  court  and 
objected  to  the  court  taking  any  proceedings  in  said  matter 
other  than  to  declare  and  adjudge  that  said  restraining  order 
dated  January  28th  was  ineffectual,  and  that  said  order  to 
show  cause  had  by  lapse  of  time  become  inoperative,  which 
objections  were  overruled  and    the  further   hearing  of  the 
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matter  continued  to  2  o'clock  on  February  10th,  at  which 
time,  as  appears  by  supplemental  petition  filed,  the  said 
superior  court,  the  Honorable  C.  N.  Andrews  presiding 
therein,  did  grant  and  cause  to  be  issued  a  temporary  injunc- 
tion wherein  said  Byers  as  sheriff  was  ordered  to  desist  and 
refrain  from  selling  the  property  of  Kennedy  so  levied  upon 
at  the  Lower  Otay  Damsite,  in  the  county  of  San  Diego,  under 
and  in  pursuance  of  the  execution  issued  out  of  the  superior 
court  of  Los  Angeles  County  in  favor  of  Van  R.  Eelsey  and 
against  James  Kennedy,  or  in  any  manner  or  in  any  wise 
interfering  with  plaintiff's  possession  and  use  of  said  prop- 
erty pending  the  final  determination  of  the  action. 

[1]  Plaintiff  insists,  first,  that  the  complaint  filed  by  the 
city  fails  to  state  facts  entitling  plaintiff  to  any  injunctive 
relief.  This  for  the  reason  that  at  the  time  when  the  levy 
under  the  writ  of  attachment  was  made  Kennedy  owned  and 
was  in  possession  of  the  property,  and  the  city,  though  assert- 
ing a  lien  upon  the  property  by  virtue  of  a  clause  in  a  con- 
tract existing  between  it  and  Kennedy,  had  in  fact  no  lien 
thereon  or  claim  thereto  recognizable  in  law.  Assuming  this 
contention  to  be  well  founded,  and  also  that  petitioner  has 
just  cause  for  grievance  due  to  the  action  of  the  sheri^  in 
what  upon  this  record  appears  to  be  a  plain  violation  of  his 
official  duty  in  permitting  the  property  to  be  used  by  the  city, 
the  effect  of  which,  owing  to  such  use  and  resulting  de- 
terioration, must  necessarily  greatly  depreciate  the  value 
thereof,  nevertheless  upon  such  facts  it  cannot  be  said  re- 
spondent, if  it  erroneously  issued  the  restraining  order  and 
temporary  injunction,  acted  in  excess  of  its  jurisdiction.  It 
is  a  court  of  general  jurisdiction  having  power  to  entertain 
the  class  of  proceedings  in  questioh.  It  had  before  it  the 
parties  to  the  action.  The  subject  matter  of  the  litigation, 
which  the  court  was  called  upon  to  determine,  was  plaintiff's 
right  to  the  relief  prayed  for  upon  the  facts  stated  in  the 
complaint.  "Whether  the  particular  facts  on  which  the  court 
proceeds  in  that  regard  are  or  are  not  sufficient  to  justify  its 
exercise  of  jurisdiction  is  a  question  of  law  the  solution  of 
which,  either  way,  cannot  impair  the  court's  right  to  apply 
its  judicial  power  in  the  premises,  according  to  its  view  of  the 
law,  and  of  the  facts  before  it."  (State  ex  rel.  Union  Depot 
R,  Co,  V.  VaUiant,  100  Mo.  59,  fl3  S.  W.  398];)  Hence,  con^ 
ceding  a  total  absence  of  facts  alleged  in  the  complaint  to  war- 


Digitized  by  VjOOQIC 


March,  1919.]     Eblset  v.  Superior  Court.  235 

rant  the  action  of  the  court,  nevertheless  it,  in  making  the 
orders  complained  of,  acted  in  the  exercise  of  its  jurisdiction, 
and  if  while  so  doing  it  erred,  such  error  cannot  be  made  the 
basis  for  prohibition,  but  must,  for  like  error  in  an  ordinary 
civil  action,  be  corrected  on  appeal. 

[2]  Petitioner,  conceding  the  restraining  order  to  have  been 
properly  made,  next  insists  that  the  court  upon  the  proceed- 
ings shown  to  have  been  taken  had  no  power  to  make  any  order 
other  than  to  dissolve  the  restraining  order.  This  conten- 
tion is  based  upon  the  provisions  of  section  527  of  the  Code 
of  Civil  Procedure,  which,  among  other  things,  provides  that 
**in  case  a  temporary  restraining  order  shall  be  granted 
without  notice,  .  .  .  the  matter  shall  be  made  returnable  on 
an  order  requiring  cause  to  be  shown  why  the  injunction 
should  not  be  granted,  on  the  earliest  day  that  the  business 
of  the  court  will  admit  of,  but  not  later  than  ten  days  from  the 
date  of  such  order.  When  the  matter  first  comes  up  for 
hearing  the  party  who  obtained  the  temporary  restraining 
order  must  be  ready  to  proceed  and  must  have  served  upon 
the  opposite  party  at  least  two  days  prior  to  such  hearing,  a 
copy  of  the  complaint  and  of  all  affidavits  to  be  used  in  such 
application  and  a  copy  of  his  points  and  authorities  in  sup- 
port of  such  application;  if  he  be  not  ready,  or  if  he  shall 
fail  to  serve  a  copy  of  his  complaint,  affidavits  and  points 
and  authorities,  as  herein  required,  the  court  shall  dissolve 
the  temporary  restraining  order.'*  While  points  and  au- 
thorities were  served  upon  defendant  in  the  action  brought 
by  the  city,  prior  to  the  time  fixed  for  the  hearing  of  the 
restraining  order  first  granted  and  thereafter  vacated,  no 
points  and  authorities  were  so  served  in  support  of  the  ap- 
plication made  and  set  for  hearing  on  February  3d.  Upon 
the  vacation  of  the  restraining  order  first  granted,  the  pro- 
ceeding for  temporary  injunction  terminated.  The  service 
of  such  points  and  authorities  for  use  at  the  hearing  thereof 
cannot,  as  to  the  order  here  involved,  be  deemed  a  compliance 
with  the  provisions  of  the  statute,  which  in  absolute  terms 
requires  the  applicant  for  an  injunction  to  serve  upon  the 
opposite  party,  at  least  two  days  prior  to  such  hearing,  a  copy 
of  his  points  and  authorities.  [3]  Not  only  was  there  a 
failure  of  the  plaintiff  in  said  action  to  comply  with  this 
pf^vision,  but  it  appears  from  the  application  made  for  a 
continuance  that  there  was  an  absence  of  compliance  with 
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the  prcfvision  of  the  statute  to  the  effect  that  at  the  time  fixed 
for  the  hearing,  the  applicant  for  the  injunction  must  be 
ready  to  proceed  with  the  hearing.  Otherwise,  in  express 
and  positive  terms,  the  statute  provides  that  '*the  court  shaU 
dissolve  the  temporary  restraining  order. ^'  The  purpose  of 
the  statute  is  plain.  In  enacting  it  the  legislature  intended 
not  only  that  an  injunction  should  not  be  granted  without 
notice,  but  that  the  power  of  the  court  to  restrain  the  act 
sought  to  be  enjoined  temporarily  should  be  restricted  to  the 
time  specified  in  the  statute.  The  illness  of  an  attorney  can- 
not be  deemed  ground  for  continuing  a  restraining  order  in 
effect  beyond  the  time  fixed  by  statute,  nor  is  it  an  excuse 
for  noncompliance  with  its  terms,  any  more  than  such  illness 
would  excuse  his  client  for  failure  to  file  notice  of  motion  for 
a  n6w  trial  within  the  time  specified  therefor.  In  this  pro- 
ceeding it  appears  that  the  city  attorney  knew  of  his  engage- 
ments in  another  department,  and  knew  that  his  deputy, 
M.  B.  Thorp  was  ill,  although  he  appeared  in  court  and  stated 
that  he  had  his  points  and  authorities  prepared  to  submit, 
and  further  appears  the  city  attorney  had  two  other  deputies 
who  might  have  appeared  and  represented  the  city.  The  pro- 
visions of  section  527  provide  a  complete  scheme  in  a  proper 
case  for  the  obtaining  of  a  writ  of  injunction,  and  such  scheme 
must  be  deemed  the  measure  of  the  power  to  be  exercised  by 
trial  courts  in  the  matter  of  provisional  injunctions.  ( United 
Railroads  v.  Superior  Court,  170  Cal.  755,  [Ann.  Cas.  1916E, 
199,  151  Pac.  129].)  The  effect  of  the  order  made  was  to 
nullify  the  terms  of  the  statute,  which  are  so  plain  and  unam- 
biguous that  no  room  exists  for  interpretation.  {Oermxm  Sav. 
etc.  Society  v.  Aldrick,  5  Cal.  App.  215,  [89  Pac.  1063].) 

[4]  By  its  action  in  continuing  the  hearing  the  court  was, 
in  our  opinion,  divested  of  jurisdiction  to  take  any  action 
on  February  10th  other  than  to  dissolve  the  restraining  order 
so  issued.  It  follows  from  what  has  been  said  that  the  per- 
emptory writ  of  prohibition  should  be  granted.  It  is,  there- 
fore, ordered  that  the  respondent  refrain  and- desist  from  any 
action  or  proceedftig  based  upon  the  restraining  order  made 
on  February  3,  1919,  or  the  order  made  on  February  11, 
1919,  granting  a  temporary  writ  of  injunction,  or  the  enforce- 
ment thereof,  in  that  certain  cause  wherein  the  city  of  San 
Diego  is  plaintiff  and  Van  R.  Kelsey  and  James  C.  Byers  are 
defendants,  now  pending  in  the  superior  court  of  San  Diego 
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County,  other  than  to  make  an  order  dissolving  the  restrain- 
ing order  and  temporary  writ  of  injunction  so  granted  in  said 
matter. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSv.   No.   2842.    First  Appellant  District,   Diyision   One.— March   11, 

1919.] 

ANNA    B.   NILSON   et    al.,    Respondents,   v.    WALFRID 
WAHLSTROM  et  al.,  AppeUants. 

£1]  Easements — Reservation  of  Perpetual  Right  of  Wat— Oonstbuc- 
TiON. — Where  the  owner  of  a  tract  of  land  conveys  a  strip  thereof 
to  another,  reserving  to  himself,  as  an  easement  in  favor  of  the 
remaining  portion  of  the  tract,  a  perpetual  right  of  way  over  anil 
across  the  strip  conveyed,  such  reservation  constitutes  and  reserves 
only  an  easement  appurtenant  to  such  remaining  portion  of  the 
tract,  and  not  an  easement  in  gross  in  such  grantor  apart  from  his 
ownership  of  such  portion. 

[2]  Id. — Right  of  Grantor  to  Make  Later  Gonveyance. — As  such  a 
reservation  embraces  only  an  easement  appurtenant  to  a  particular 
tract  of  land,  the  grantor  has  nothing  in  the  way  of  an  easement 
in  gross  which  he  can  later  convey  to  the  owners  of  other  tracts  of 
land. 

£3]  Appeal — Action  to  Quiet  Title — Dedication — Waiver  of  Issue. — 
Id  an  action  to  qudet  title  to  a  strip  of  land  over  which  the  de- 
fendants daim  ao  easement,  the  issue  as  to  whether  said  strip  had 
been  dedicated  to  public  use  cannot  be  urged  for  the  first  time  on 
appeaL 

APPEAL   from  a  judgment  of  the   Superior  Court  of 
Sonoma  County.     Thomas  C.  Denny,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  P.  Hall  and  B.  J.  Dole  for  Appellants. 

R.  L.  Thompson  and  R.  M.  Barrett  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in  the 
plaintiffs'  favor  in  an  action  to  quiet  their  title  as  against  the 
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defendants  to  a  strip  of  land  thirty  feet  wide  running  across 
what  is  known  as  the  Marshall  ranch,  in  the  county  of  Sonoma, 
and  containing  .55  acres  of  land. 

The  facts  out  of  which  the  respective  claims  of  the  parties 
herein  arise  to  interests  in  this  strip  of  land  are  these:  The 
ranch,  was  a  goodly  number  of  years  ago  subdivided.  In  the 
year  1907  one  Geo.  P.  McNear  was  the  owner  of  a  tract  within 
the  boundaries  of  said  ranch  containing  nearly  17  acres,  in- 
cluding this  strip,  which  constituted  the  northerly  thirty  feet 
across  the  wid^  thereof.  The  plaintiffs  Nilson  and  Abraham- 
son  were  the  owners  of  two  other  tracts  in  said  ranch  to  the 
westward  of  the  McNear  tract.  On  June  8, 1907,  McNear  con- 
veyed to  Anna  B.  Nilson  and  Albertine  Abrahamson  said 
thirty  foot  wide  strip  of  land  extending  from  the  county  road 
to  their  properties,  and  in  said  conveyance  he  inserted  the  fol- 
lowing reservation:  ** Reserving,  however,  unto  the  said  party 
of  the  first  part  and  the  16.30  acre  tract  hereinafter  described 
as  an  easement  in  favor  of  said  tract  of  16.30  acres  forever, 
and  in  favor  of  every  piece  and  parcel  thereof  and  in  favor 
of  the  said  party  of  the  first  part,  his  grantees,  heirs  or  as- 
signs, and  all  persons  who  may  purchase  any  portion  of  said 
16.30  acre  tract,  the  perpetual  right  of  way  over  and  across 
said  strip  hereinbefore  described,  containing  .55  acres."  On 
February  24,  1917,  said  McNear  undertook  to  convey  to  the 
defendants  herein,  who  own  tracts  of  land  on  the  northerly 
side, of  said  strip,  rights  of  way  over  and  across  the  same. 
When  these  defendants  undertook  to  exercise  the  rights  pur- 
ported to  have  thus  been  granted  them  by  McNear,  the  plain- 
tiffs brought  this  action  to  quiet  their  title  to  the  strip.  The 
defendants  appeared  and  answered  denying  the  plaintiffs' 
exclusive  right  to  said  strip,  and  setting  up  affirmatively  by 
both  their  answer  and  by  a  cross-complaint  the  aforemen- 
tioned source  and  extent  of  their  asserted  rights  in  and  to  the 
use  of  the  same.  Upon  the  trial,  the  court  found  in  the  plain- 
tiffs'  favor  and  rendered  its  judgment  accordingly,  quieting 
their  title  to  the  strip.  Upon  this  appeal  the  first  and  in 
fact  the  only  available  question  is  that  of  the  construction 
to  be  given  to  the  reservation  in  the  deed  from  McNear  to  the 
plaintiffs  above  set  forth.  The  respondents  contend  that  it 
constitutes  and  reserves  only  an  easement  appurtenant  to  the 
lands  of  which  it  was  the  northerly  portion  retained  by  Mc- 
Near, and  no  other  or  further  easement  or  intetest  in  McNear. 
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Th^  appellants  contend  that  the  said  reservation  is  also  to  be 
construed  as  reserving  an  easement  in  gross  in  McNear  apart 
from  his  ownership  of  his  said  adjoining  land,  which  said 
easement  in  gross  was  transferable  and  transferred  to  the 
appellants. 

[1]  We  are  entirely  satisfied  that  the  contention  of  the 
respondents  which  was  upheld  by  the  trial  court  must  be  sus- 
tained upon  this  appeal  upon  the  authority  of  the  following 
eases:  Hopper  v.  Barnes,  118  Cal.  636,  [45  Pac.  874] ;  Wagnet 
V.  Hanna,  38  Cal.  Ill,  [99  Am.  Dec.  354] ;  Oardner  v.  San 
Gabriel  Valley  Bank,  7  Cal.  App.  106,  [93  Pac.  900] ;  Jones  v. 
Deardorff,  4  Cal.  App.  18,  [87  Pac.  213].  [2]  The  reserva- 
tion in  McNear  thus  construed  as  embracing  only  an  easement 
appurtenant  to  the  la^ds  then  owned  by  him  and  bounded  on 
the  north  by  this  strip,  it  follows  that  he  had  nothing  in  the 
way  of  an  easement  in  gross  which  he  could  have  later  con- 
veyed to  the  defendants  and  appellants  herein,  and  hence  that 
as  to  them  and  their  asserted  rights  of  way  over  said  strip 
derived  from  McNear  the  plaintiffs  were  entitled  to  have  their 
title  quieted. 

The  appellants  undertake  to  further  urge  upon  this  appeal 
that  the  evidence  in  the  case  showed  that  the  said  strip  of  land 
had  been  dedicated  to  the  public  use,  and  that  as  a  portion 
of  the  general  public  they  were  entitled  to  a  right  of  way  over 
it  for  ingress  to  and  egress  from  their  premises.  In  respect 
to  this  contention  it  is  only  necessary  to  say  that  no  such  issue 
was  presented  by  the  pleadings  or  embraced  in  the  findings 
of  the  court,  or  in  fact  raised  upon  the  record  before  us.  [3] 
The  question  cannot,  therefore,  for  the  first  time  be  urged 
upon  this  appeal. 

Judgment  a£Srmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Giy.   No.   2826.    First  Appellate   Dietriet,   Divisioii   One.^Mareh  12, 

191©.] 

KATE    I.    NIXON,    Appellant,    v.    ELSIE    H.  RAMSEY, 

Executrix,  etc.,  Respondent. 

[1]  Statute  op  Limitations  —  SurFiciENCY  op  Acknowledgment  of 
Debt. — An  acknowledgment  of  a  debt  sufficient  to  take  the  ease  out 
of  the  operation  of  the  statute  of  limitations  must  be  a  distinct, 
unqualified,  unconditional  recognition  of  the  obligation  for  which 
the  person  making  such  admission  is  liable. 

[2]  Id. — ^Paymbnt  op  Outlawbd  Pbomissoet  Notes  —  Insuppicient 
Acknowledgment. — A  written  indorsement  on  a  letter  demanding 
payment  of  certain  outlawed  promissory  notes  that  *'It  is  im^possible 
right  at  the  Present  time — ^For  me  to  Pay*any  Part  o-f  the  above 
Amount — I  Hope  to  be  able  Some  time  Soon  to  hole  thing  up — I  am 
not  making  any  Promises — I  hope  to  be  able  to  Pay  the  hole  thing 
up  Some  day"  is  not  an  acknowledgment  of  the  debt,  within  the 
contemplation  of  section  360  of  the  Code  of  Civil  Procedure,  suffi- 
cient to  take  the  case  out  of  the  operation  of  the  statute  of  limi- 
^    tatione. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ira  S.  Lillick  for  Appellant. 

Preston  &  Preston  for  Respondent 

WASTE,  P.  J.— This  is  an  appeal  by  plaintiff  from  a  judg- 
ment made  and  entered  after  demurrer  to  the  complaint  sus- 
tained without  leave  to  amend. 

The  action  was  brought  by  the  plaintiff  to  recover  judgment 
against  defendant,  as  executrix  of  the  last  will  and  testament 
of  H.  Ramsey,  deceased,  on  three  promissory  notes  made,  exe- 
cuted, and  delivered  by  said  H.  Ramsey,  during  his  lifetime, 
to  the  First  National  Bank  of  Winnemucca,  Nevada,  and  by 
said  bank  indorsed,  signed,  and  delivered  to  the  plaintiff 
herein. 

The  notes  were  dated  respectively  November  20,  1909,  De- 
cember 31,  1909,  and  July  10,  1912,  and,  being  executed  out 
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of  the  state  of  California,  were  barred  by  the  statute  of  limi- 
tations  when  the  complaint  was  filed,  September  6,  1916. 
(Sec.  339,  Code  of  Civil  Procedure,  subd.  1,  as  said  section 
provided  prior  to  the  amendment  of  1917,  [Stats.  1917,  p. 
299].) 

On  or  about  the  tenth  day  of  December,  1914,  plaintiff,  by 
and  through  her  duly  authorized  agent,  one  M.  D.  Pairchild^ 
demanded  of  said  H.  Ramsey  payment  of  said  notes.  The  de» 
mand  was  in  writing  and  was  as  follows : 

"The  Nixon  National  Bank,  * 

''Reno,  Nevada,  Dec.  10,  1914. 
'*Mr.  H.  Ramsey, 

'*  Piedmont,  CaL 
** Dear  Sir: 

**In  handling  various  matters  of  the  estate  of  Geo.  S.  Nixon, 
deceased,  I  find  that  there  aye  three  notes  signed  by  you,  as 
follows : 

^'December  31, 1909,  $10,400.00,  November  20, 1909,  $825.00 
and  July  10,  1912,  for  $2,250.00,  making  a  total  of  $13,475.00 
principal  with  considerable  unpaid  interest.  As  the  affairs  of 
the  estate  are  about  ready  for  a  final  distribution,  it  has  oc- 
curred to  me  that  perhaps  we  can  come  to  some  arrangement, 
whereby  it  will  be  of  mutual  benefit  to  all  concerned,  relative 
to  the  settlement  of  these  notes. 

**I  would  be  very  glad  to  hear  from  you  at  an  early  date 
and  oblige. 

''Tours,  truly, 

*'M.  D.  PAIBCHHi)." 

Thereafter,  and  on  the  fourteenth  day  of  January,  1915,  the 
said  H.  Ramsey,  in  writing,  and  upon  the  face  of  the  aforesaid 
written  demand,  and  below  it,  subscribed,  signed,  and  deliv* 
ered  to  plaintiff  herein,  by  and  through  said  M.  D.  Pairchild, 
the  said  agent  of  said  plaintiff,  an  acknowledgment  of  said 
promissory  note,  which  said  acknowledgment  was  in  the  fol- 
lowing words  and  figures,  viz. : 

,  "Jan.  14th,  1915. 

"It  is  impossible  right  at  the  Present  time — For  me  to  Pay 
any  Part  of  the  above  amount — I  hope  to  be  able  Some  time 
Soon  to  hole  thing  up — I  am  not  making  any  Promises — I 
hope  to  be  able  to  Pay  the  hole  thing  up  Some  day) 

"H.  Ramsey/' 

40  Cftl.  App.— 10 


Digitized  by  VjOOQIC 


242  In  be  Johnson.  [40  Cal.  App. 

The  sole  question  presented  on  this  appeal  is:  Is  the  docn-. 
ment  pleaded  by  the  plaintiff  an  acknowledgment  of  a  debt 
within  the  contemplation  of  section  360  of  the  Code  of  Givil 
Procedure,  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations? 

Under  the  well-established  rule  in  this  state  we  are  of  the 
opinion  that  it  is  not.  [1]  An  acknowledgment  sufficient  to 
take  the  case  oi;t  of  the  operation  of  the  statute  must  be  a  dis- 
tinct, unqualified/  unconditional  recognition  of  the  obligation 
for  which  the  person  making  such  admission  is  liable. 
{Snyder  v.  Dederichs,  39  Cal.  App.  628,  [179  Pac.  535]; 
PoweU  V.  Fetch,  166  Cal.  329,  [136  Pac.  55],  and  the  cases 
cited.) 

The  writing  indorsed  by  Ramsey  on  the  letter  to  Pairchild, 
the  agent,  falls  far  short  of  containing  an  admission  of  a  new 
contract  which  would  take  the  indebtedness  out  of  the  statute 
of  limitations.  It  was  written  after  the  bar  of  the  statute 
had  attached  and  must  be  viewed  in  the  light  of  that  fact. 
(Southern  Pacific  Co.  v.  Prosser,  122  Cal.  415,  [52  Pac.  836, 
55  Pac.  145].)  [2]  Tested  by  the  rule  announced  in  the 
eases  above  cited  and  many  others  in  this  state,  it  is  clear  that 
there  is  nothing  contained  in  the  letter  from  Ramsey  to  Fair- 
child  which  can  be  construed  as  an  unconditional  promise 
on  the  part  of  Ramsey  to  pay  the  outlawed  debt.  {Snyder  v. 
Dederichs,  supra.)     The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[Crim.  No.  95^    Secant  Appellate  IM^id^t,  DiTiaion  One.— If  areh  18, 

1910.] 

In  the  Matter  of  the  Application  of  GRACE  JOHNSON  for 
a  Writ  of  Habeas  Corpus. 

[1]  Police  Powsa—HsAifln  Bjsquiation — Discbbtion  or  Lboisiatubb. 
The  adoption  of  measoree  for  the  protection  of  the  puUic  health 
18  a  valid  exercise  of  the  poMee  power  of  the  state  as  to  which  the 
legislature  is  necessarilj  vested  with  hu'ge  daseretioift  not  onlj  in  de- 
termining what  are  ^ntagious  and  aikfectioua  diseasee,  but  also  in 
adopting  means  for  preventing  the  spread  thereof. 

[2]  Id. — Affliction  With  Contagious  Dissasb—Isolation. — ^The  isola- 
tion of  one  afflicted  with  a  conta^ous  or  infectious  disease  is  a  rea- 
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•oimble  and  proiper  meaaore  to  prevent  the  increase  and  spread 
thereof. 
[3]  Id. — ^Abusb  or  Authority  Deleoatei>— -Quaaantins. — The  fact  tlmt 
the  axitheritj  delegated  to  tbo^  cinrged  with  the  dofy  of  enforcing 
the  law  may,  in  a  given  eaee,  be  abused,  is  no  legal  reason  for  deny- 
ing the  power  to  quarantine  eommarilj  in  a  caee  where  grounds  there- 
for eoneededlj  e^dst. 

£4]   ETVIDENCB  —  COMMUNICABILITY  OF  DiSKASS  —  JlIDICIAL  NOTICI. — The 

oourtB  may  not  take  judicial  notice  that  gonococcus  infeotioii  is  non- 
eommumcable  except  by  actual  contact. 
16]  Police  Powbb  —  Quarantins  Regulations — Judicial  Detbbmina- 
TiON  OF  Infection  Unnecessabt. — ^It  is  not  necessary  that  it  be  first 
judieiaUy  established  by  some  proceeding  in  court  that  a  person  is 
afflieted  wstii  a  contagious  disease  before  that  person  can  be  sub- 
jected to  quarantine  regulationa 

APPLICATION  for  a  Writ  of  Habeas  Corpus,  originally 
made  to  the  Supreme  Court,  the  writ  being  issued  made  re- 
turnable to  the  District  Court  of  AppeaL  Petitioner  re-« 
manded  to  custody. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenck  for  Petitioner. 

Erwin  W.  Widney,  City  Prosecutor,  and  W.  K.  Crawford, 
Deputy  City  Prosecutor,  for  Bespondent. 

Kemper  B.  Campbell,  Amicus  CuriM. 

SHAW,  J. — Upon   petitioner's   application  therefor,   the 
supreme  court  issued  a  writ  of  habeots  corpus  made  returnable , 
to  this  court  after  its  denial  of  a  similar  pe'^ition. 

It  appears  from  the  return  to  the  writ  and  oral  evidence 
of  Dr.  Bettin,  who  is  connected  with  the  city  health  depart- 
ment of  Los  Angeles,  that  petitioner  was,  on  November  12, 
17,  and  22,  1918,  with  her  consent,  examined  and  found  to  be 
aflBicted  with  gonococcus  infection,  and  thereupon^  by  order 
of  the  health  commissioner  of  the  city,  confined  in  a  hospital 
for  treatment,  which,  with  the  view  of  effecting  a  cure,  was 
administered  until  December  5,  1918,  at  which  time,  upon 
application  for  a  writ  of  habeas  corpus,  she  was,  by  the  su- 
perior court,  released  on  bail,  at  the  hearing  of  which,  on 
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February  8,  1919,  she  was  remanded  to  custody  and  re- 
turned to  the' hospital,  since  which  time  she  has  steadfastly 
refused  to  accept  any  treatment  or  submit  to  any  examina- 
tion. There  was  no  showing  or  claim  that  she  received  treat- 
ment while  absent  from  the  hospital;  nor,  indeed,  any  evi- 
dence whatsoever  offered  in  support  of  the  contention  that 
she  was  not  now  and  had  never  been  so  aflBicted.  The  testi- 
mony of  Dr.  Bettin  is  that,  without  treatment,  the  disease 
would  continue  its  course  and  that  at  the  present  time,  in  her 
opinion,  petitioner  is  still  afflicted  with  said  infection. 

[1]  The  adoption  of  measures  for  the  protection  of  the 
public  health  is  universally  conceded  to  be  a  valid  exercise  of 
the  police  power  of  the  estate,  as  to  which  the  legislature  i» 
necessarily  vested  with  large  discretion  not  only  in  deter- 
mining what  are  contagious  and  infectious  diseases,  but  also 
in  adopting  means  for  preventing  the  spread  thereof. 
(Black's  Constitutional  Law,  sec.  108;  Holden  v.  Hardy,  16^ 
U.  S.  392,  [42  L.  Ed.  780,  18  Sup.  Ct.  Re^.  383,  see,  also, 
Rose's  U.  S.  Notes] ;  State  v.  SomervUle,  67  Wash.  638,  [122 
Pac.  324] ;  State  Board  of  Health  v.  Board  of  Trustees,  13 
Cal.  App.  514,'  [110  Pac.  137].)  The  legislature  in  its  dis- 
cretion having  determined  the  character  of  the  disease  in  ques- 
tion, has  imposed  upon  the  health  department  of  the  city  the 
duty,  when  having  knowledge  that  one  is  afflicted  therewith^ 
of  taking  the  necessary  measures  to  prevent  its  spread. 

In  the  absence  of  any  showing  to  the  contrary,  we  must,, 
upon  the  evidence  before  us,  assume  that  petitioner  was,  when 
subjected  to  quarantine  regulations,  and  is  now,  afflicted  with 
and  suffering  from  gonococcus  infection,  which,  by  section 
2979a  of  the  Political  Code  (Stats.  1917,  p.  171),  is,  with 
leprosy,  smallpox,  typhus  fever,  and  a  number  of  other 
diseases,  declared  to  be  contagious  and  infectious.  The  sole 
question  thus  presented  is  the  right  of  proper  authorities  to 
isolate  and  place  her  in  quarantine.  By  the  section  of  the 
code  just  cited  it  is  made  the  duty  of  the  health  officer,  know- 
ing the  existence  of  any  such  contagious  or  infectious  disease, 
to  take  such  measures  as  may  be  necessary  to  prevent  the 
spread  thereof.  [2]  The  isolation  of  one  afflicted  with  a 
contagious  or  infectious  disease  is  a  reasonable  and  proper^ 
indeed  the  usual,  measure  taken  to  prevent  the  increase  and 
spread  thereof. 
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It  appears  that  petitioner  was  originally  taken  into  cus- 
tody without  a  warrant  and,  basing  his  argument  upon  such 
arbitrary  action,  counsel  draws  a  lurid  picture  of  what  might 
result  from  maladministration  of  the  law  by  those  charged 
with  the  duty  of  enforcing  it.  [3]  The  fact  that  the  au- 
thority so  delegated  may,  in  a  given  case,  be  abused  is  no  legal 
reason  for  denying  the  power  to  quarantine  summarily  in  a 
case  where  grounds  therefor  concededly  exist.  (Ex  parte 
Whitley,  144  Cal.  167,  [1  Ann.  Cas.  13,  77  Pac.  879] ;  Broivn 
▼.  State,  59  Wash.  195,  [109  Pac. -802].)  Possible  maladmin- 
istration of  the  law  is  no  concern  of  petitioner,  unless  such 
administration  thereof  is  shown  to  have  affected  her.  Nor 
can  her  arrest  without  a  warrant,  after  which  and  while  being 
illegally  held,  an  examination  was  made  with  her  consent 
which  disclosed  the  existence  of  the  infection,  avail  her  in  this 
proceeding.  Assuming  the  action  of  the  police  officer  arbi- 
trary and  unjustified,  she  is  not  restrained  of  her  liberty  by 
reason  thereof,  but  on  account  of  a  disease  with  which  she 
was  subsequently  found  to  be  afflicted,  and  in  the  ascertain- 
ment of  which  fact  there^  appears  to  have  been  no  arbitrary 
or  unlawful  action  taken. 

There  is  no  merit  in  the  contention  that  the  infection  with 
which  petitioner  is  afflicted  is  nonc««imunicable  except  by  ac- 
tujS  contact,  which  contact  in  such  cases  must  be  predicated 
upon  the  assumption  that  an  offense  cognizable  by  law  will 
be  committed.  [4]  Assuming  that  grounds  exist  for  peti- 
tioner's contention,  no  evidence  tending  to  establish  such  fact 
has  been  presented  and  it  is  not  a  matter  as  to  which  the  court 
may  take  judicial  notice. 

Counsel  cites  no  authorities  in  support  of  the  contention 
that  one  afflicted  with  a  contagious  disease  cannot  be  subjected 
to  quarantine  regulations  until  it  is  first  judiciaUy  estab- 
lished by  some  proceeding  in  court  that  he  is  so  afflicted. 
[6]  Manifestly  to  uphold  such  contention  would,  render  laws 
for  the  protection  of  the  public  health  nugatory.  (State  v. 
Superior  Court,  103  Wash.  409,  [174  Pac.  973],  where  the 
matter  is  fully  considered.)  The  writ  no  doubt  was  granted 
upon  the  argument  that  petitioner  was  not,  and  never  had 
been,  afflicted  with  the  infection,  which  if  true  would  entitle 
her  to  be  discharged  from  custody.  The  return  and  evi- 
dence taken  at  the  hearing  conclusively  establish  the  fact  to 
tho  contrary. 
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In  our  opinion^  the  return  and  evidence  taken  at  the  hearing 
show  a  legal  cause  for  the  detention  of  petitioner,  and  ahe  ia 
remanded  to  custody. 

Conrey,  P.  J.,  and  Jiames,  J.,  Concurred. 


[OIt.  No.  IMO.    TUrd  Appellate  Diitriet— Mareh  18,  1019.] 

CALIFORNIA  LAND  SECURITY  COMPANY  (a  Co^ 
poration),  Appellant,  t.  DON  RITCHIE  et  al.,  Re- 
spondents. 

[1]  VxND(»  AND  Vemdkb— Sals  or  LiLNi>— Quantum  or  E6TATS.^Where 
one  partj  agrees  to  conyej,  and  the  other  partj  a^preea  to  purchase,, 
all  the  totmeT*8  right,  title,  and  interest  in  and  to  his  real  estate, 
soeh  contract  means  the  sale  and  purchase  of  such  interest  as  th» 
first  pcutj  has  in  the  premises,  and  not  anj  particular  estate  or 
fee  simple. 

[2]  ^tOKSB's  Commissions — Sale  of  Pbopebtt—Thms  Unsatisfao- 
TOEY — DuTT  or  Vbndob. — ^Where  property  is  sold  to  a  purchaser 
able,  ready,  and  {Willing  to  take  and  paj  for  1^  property,  and  any 
of  the  terms  of  the  contract,  abstiaiet,  or  deed  are  unsatisfactory  to 
the  intending  vendor,  the  latter  siiould  object  to  th^m  on  that  ground 
and  not  refuse  absolutely  to  sell;  and  where  he  fails  to  make  such 
objection  under  such  circumstances,  he  will  be  held  liable  to  the 
broker  negotiating  the  sale  for  his  commissions  if  he  refuses  to 
accept  the  purchaser. 

£8]  In. — CoNPLicnNO  Evidencb  —  Findino. — The  finding  of  the  trial 
court  as  to  what  transpired  when  the  broker  presented  the  contract 
of  purchase  to  the  intending  vendor  is  conclusive  on  the  appellate 
court  where  the  evidence  was  conflicting. 

[4]  Vendor  and  Vendee— Terms  op  Payment— OheOk  not  Cash.— The 
terms  "one-half  down  and  the  balance  in  ftve  equal  annual  payments^ 
mean  a  payment  in  cash  down;  and,  though  a  payment  by  check 
may  be  a  *'cash  payment,"  tJbe  vendor  cannot  be  required  to  accept 
that  mode  of  payment.  If  he  objects  to  it,  the  objection  is  good  and 
he  need  not  bind  lumself  to  convey  until  the  objection  is  removed 
by  the  offer  at  the  time  of  a  different  method  of  payment,  reasonable 
in  character  and  satisfactory  to  him. 

[6]  Id. — Contract  <»  Option — ^Test. — ^The  test  determinativa  of  the 
question  whether  a  given  agreement  relating  to  the  sale  aiid  pur- 
chase of  land  is  an  agreement  to  purchase  and  sell  the  property  or 
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a  mere  option  to  puiehase  the  same  is:  1m  the  agreement  eapable  of 
specific  performance  f 

[6]   Id.-— ^GHT  OF  ITUECTION   IN   VBNDIB— SpECIKO  PntFOBMANCB.— -Ah 

agreement  relating  to  the  sale  and  purchase  of  land  which  gives  to 
the  bnjer  the  choice  of  either  pnrehaeing  the  property  on  stated 
terma  or  refusing  to  comi4ete  the  purchase  and  so  forfeiting  to  the 
seller  a  sum  fixed  in  the  contiaet  as  damages  for  such  noncompliance^ 
is  wanting  in  mutuality  and,  therefore,  not  eapable  of  specific  per- 
formaneei 

[7]  Bbokkb's  GbMMiBsiONs-— Dxttt  Of  AoKNT.—- A  broker,  to  be  entitled 
to  the  agreed  eommisaiony  must  produce  a  purchaser  able,  wilUng, 
and  ready  to  purchase;  and  where  he  produces  a  proposed  purchaser^ 
who  reserves  to  himself  the  right  of  election  either  to  purchase  or 
arbitrarily  refuse  to  do  so,  or  to  refuse  to  purchase,  even  though  a 
perfect  title  be  shown,  the  broker  has  not  produced  a  purchaser  ready 
and  willing  to  purcl^ase,  even  though  he  has  the  abiHty  to  do  so. 

[8]  Id. — ^ExcLusiYB  Agency — Sale  by  Owner. — ^Where  the  agreement 
vests  in  the  broker  an  ezclusiye  agency  and  so  makes  it  the  sole 
agent  for  the  sale  of  the  property  for  a  given  period,  but  does  not 
confer  on  such 'broker  the  ezdnsive  right  to  sell,  the  owners,  ejther 
eolleetively  or  individually,  mdght,  pending  the  period  of  the  agency 
and  before  the  broker  has  secured  a  purchaser  or  a  vaHd  agreement 
from  a  proposed  purchaser  willing  and  able  to  make  the  purchase 
according  to  the  autborizalion  to  sell  previously  executed,  sell  or 
make  sale  without  becoming  liable  for  commissions. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hawkins  &  Hawkins  for  Ax>pellant 

Carlton  C.  Case  for  Bespondents. 

HART,  J.— Plaintiff  brought  the  action  to  recover  $6,227.50 
as  commissions  for  having  found  a  purchaser  for  certain 
lands  of  defendants.  From  a  judgment  in  favor  of  defend- 
ants for  costs,  plaintiff  prosecutes  4his  appeal 

The  action  is  based,  first,  upon  what  is  termed  by  the  parties 
and  what  we  shall  herein  call  a  ''brokerage  contracti''  which 
reads  as  follows: 
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**  Oakland,  Cal.,  Mar.  Ist,  1916. 
•*  Calif.  Land  Security  Co., 
'*San  Francisco,  Cal. 
*' Gentlemen: 

*'You  are  authorized  to  seU  all  our  interest  in  the  Ritchie 
Ranch  in  Stanislaus  Co.,  Calif.,  at  the  price  of  seventy  dollars 
per  acre  for  the  front  land  containing  1350  acres  and  forty 
dollars  per  acre  for  the  river  land  containing  284  acres. 

**  Terms  to  be  one-half  down  and  the  balance  in  five  equal 
annual  payments  at  six  per  cent  interest. 

**In  case  a  sale  is  made  you  are  to  receive  five  dollars  per 
acre  so  far  as  our  interest  appears  in  said  purchase  price. 

**This  agreement  can  be  canceled  by  giving  thirty  days 
notice  in  writing  and  to  be  exclusive  for  thirty  days  or  until 
notice  is  given  to^  C.  B.  Hubbard  or  to  Calif.  Land^  Security 
Co.,  of  San  Francisco. 

**  Yours  truly, 

**DoN  Ritchie. 

**Mrs.  Josie  M.  Ritchie. 

**Mrs.  Belle  Lightneb." 

On  the  sixteenth  day  of  March,  1916,  plaintiff  presented  to 
the  defendants,  Don  Ritchie  and  Mrs.  Josie  M.  Ritchie,  a  doc- 
mnent  of  which  the  following  is  a  copy : 

''This  agreement,  made  and  entered  into  this  13th  day  of 
March,  1916,  by  and  between  F.  H.  Amsburger,  the  party  of 
the  first  part,  and  Josie  M.  Ritchie,  Don  Ritchie  and  Belle 
Liglitner,  the  parties  of  the  second  part, 

**Witnesseth:  That  the  party  of  the  first  part  agrees  to 
purchase  from  the  parties  of  the  second  part,  and  the  parties 
of  the  second  part  agree  to  sell  to  the  party  of  the  first  part 
all  their  right,  title,  estate  ^d  interest  in  and  to  that  certain 
tract  of  real  estate  situated  in  the  county  of  Stanislaus,  state 
of  California,  and  particularly  bounded  and  described  as  fol- 
lows, to  wit:  [Describing  land  known  as  the  *J.  M.  Ritchie 
Ranch.'] 

**It  is  understood  that  80  acres  of  said  tract  of  land  belongs 
to  Josie  M.  Ritchie  in  severalty  and  the  rest  of  said  land  the 
second  parties  own  in  common,  each  owning  an  undivided 
one-fourth  interest  therein. 

'*The  party  of  the  first  part  agrees  to  pay  for  said  land  at 
the  rate  of  $70.00  per  acre  for  the  front  land,  being  the  south- 
westerly portion  of  said  land  and  comprising  1350  acres  and 
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at  the  rate  of  $40.00  per  acre  for  the  river  land  comprising 
284  acres;  and  the  party  of  the  first  agrees  to  pay  to  the 
parties  of  the  second  part  on  the  sale  the  sums  set  opposite  the 
respective  names,  to  wit : 

"  Josie  M.  Ritchie,  the  sum  of  $30,665.00 

"Don  Ritchie,  the  sum  of  $25,065.00 

**  Belle  Lightner,  the  sum  of  $25,065.00; 
and  agrees  to  pay  said  purchase  price  as  follows:  One-half 
in  cash  at  the  time  of  delivery  of  deed,  and  the  balance  to  be 
evidenced  by  a  note  secured  by  a  mortgage  payable  in  five 
equal  annual  payments  with  interest  at  the  rate  of  six  per 
cent,  per  annum.  .  .  . 

'*It  is  also  understood  and  agreed  that  a  mortgage  in  form 
substantially  like  that  ordinarily  in  use  by  the  Stockton  Sav- 
ings and  Loan. Society  will,  subject  to  the  terms  hereof,  be 
used.  Taxes  shall  be  pro-rated  as  of  th€  time  of  delivery  of 
deed. 

**It  is  understood  that  the  party  of  the  first. part  shall  have 
a  reasonable  time  to  examine  the  title  to  said  land  and  if  the 
title  is  imperfect  and  cannot  be  perfected  within  sixty  days 
after  written  notice  to  C.  B.  Hubbard  of  the  defect,  the  de- 
posit may  be  returned  and  the  parties  of  the  second  part 
agree  to  convey  their  said  interest  in  said  premises  as  above 
defined,  to  the  party  of  the  first  part  with  a  valid  title  free 
and  clear  of  encumbrances. 

"It  IS  .understood  and  agreed  that  the  sum  of  $100.00  has 
been  paid  by  the  party  of  the  first  part  to  C.  B.  Hubbard, 
the  agent  of  the  parties  of  the  second  part,  as  a  deposit  upon 
said  land,  and  the  party  of  the  first  part  shall  pay  the  balance 
of  one-half  of  the  purchase  price  above  mentioned  to  the  par- 
ties of  the  second  part  after  he  shall  have  had  a  reasonable 
time  to  examine  the  title  to  said  land,  and  if  the  title  to  said 
land  is  a  valid  title  and  free  and  dear  of  encumbrances  and 
the  party  of  the  first  part  refuses  to  complete  and  carry  out 
this  contract,  then  in  that  case  the  irfoney  paid  to  C.  B.  Hub- 
bard shall  be  forfeited  to  and  belong  to  the  parties  of  the  sec- 
ond part  as  liquidated  damages,  and  this  contract  shall  there- 
upon become  null  and  void. 

**In  witness  whereof  the  parties  hereto  have  hereunto  and 
in  duplicate  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

"P.  H.  Arnsburgeb.-   (Seal)'' 
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Then  followed  the  certificate  of  a  notary  public  that  said 
Arnsburger  had  acknowledged  and  executed  said  instrument 
before  him. 

The  coyrt  found  that  the  foregoing  agreement  was  signed 
by  Amsburger;  that  it  was  presented  to  the  defendants,  the 
Ritehies,  to  be  signed,  together  with  the  offer  of  a  check  for 
one  hundred  dollars;  that  the  Bitchies  refused  to  sign  it  and 
declined  to  accept  said  check;  that  the  said  agreement  was 
never  presented  to  the  defendant,  Lightner,  for  her  signature; 
that  plaintiff  never  thereafter  made  any  other  or  further  re- 
quest or  demand  upon  the  defendants  to  sign  said  instrument; 
that,  prior  to  the  fifteenth  day  of  March,  1916,  and  before 
said  Amsburger  signed  said  agreement  of  purchase  and  sale, 
the  defendant,  Lightner,  without  the  assistance  of  the  plain- 
tiff, found  a  purchaser  and  thereupon  sold  and  conveyed  all 
her  interest  in  the  land  described  in  the  brokerage  contract 
with  the  plaintiff,  and  that  said  sale  was  not  made  to  defraud 
or  deprive  plaintiff  of  its  commissions;  that  eighty  acres  of 
said  ranch  was  owned  in  severalty  by  Josie  M.  Ritchie,  and 
that  the  balance,  consisting  of  1,554  acres,  was  owned,  an 
undivided  one-fourth  by  Josie  M.  Ritchie,  m  undivided  one- 
fourth  by  Belle  Lightner,  and  an  undivided  one-fourth  by 
John  Raggio  and  Edward  F.  Harris;  that  when  said  Ams- 
burger executed  said  contract  he  did  not  know  that  the  said 
Raggio  and  Harris  owned  an  undivided  one-fourth  of  the 
1,554  acres  or  tiiat  they  or  either  of  them  were  owners  of  or 
interested  in  said  land  or  any  part  thereof;  that,  the  plaintiff 
never  found  or  presented  to  the  defendants,  or  any  of  them, 
a  purchaser  or  prospective  purchaser  ready,  able,  and  willing 
to  purchase  the  property  described  in  said  brokerage  contract, 
in  accordance  with  the  terms  of  said  contract,  or  to  purchase 
the  interest  of  the  defendants  in  and  to  said  land  upon  the 
terms  expressed  iA  said  brokerage  contract;  that  said  Ams- 
burger was  not,  on  the  nineteenth  day  of  March,  1916,  or 
at  the  time  he  signed  said  contract  of  sale,  or  at  any  time  while 
said  brokerage  contract  was  in  effect,  ready  or  willing  to  pur- 
chase the  interest  of  the  defendants  in  and  to  the  said  land, 
and  that  plaintiff  did  not  perform  the  terms  and  conditions 
of  said  brokerage  contract  by  it  to  be  performed,  **and  did 
not  perform  the  services  required  of  it  by  the  terms  and  con- 
ditions of  said  brokerage  contract" ;  that  the  defendants  faever 
refused  or  declined  to  carry  out  the  terms  of  the  brokerage 
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contract,  ''but  at  all  times,  when  the  same  was  in  force,  stated 
that  they  were  willing  and  ready  to  perform  the  terms  and 
conditions  of  said  contract  on  their  part  to  be  performed/' 

The  general  objection  raised  by  the  appellant  to  the  result 
reached  by  the  court  below  is  that  the  findings  that  the  plain- 
tiff did  not  produce  before  the  respondents  a  purchaser  able, 
ready,  and  willing  to  purchase  the  la^ds  described  in  the 
brokerage  contract  and'  that  the  respondents  ''were,  at  all 
times,  when  the  same  was  in  force,  willing  and  ready  to  per- 
form the  terms  and  conditions  of  said  contract  on  their  part 
to  be  performed,''  are  not  supported  by  the  evidence. 

The  specific  points  made  by  the  respondents  in  support  of 
the  judgment  are:  1.  That  there  is  a  material  variance  or  dif- 
ference between  the  agreement  of  the  plaintiff  and  the  pro- 
posed agreement  of  sale  signed  by  Amsburger  and  submitted 
by  the  appellant  to  the  respondents  for  their  approval  and 
signatures,  particulariy  in  that,  while  the  brokerage  agree- 
ment axLthorixed  the  appellant  to  sell  such  interest  only  as 
respondents  have  in  the  land,  the  proposed  agreement  of  pur- 
chase signed  by  Amsburger  ealled  for  the  sale  to  him  by  the 
respondents  of  the  land  itself — ^a  distinction  quite  important 
in  almost  all  transactions  involving  agreements  to  convey  real 
property;  2.  That  the  so-called  agreement  of  purchase  signed 
by  Amsburger  was  not  an  agreement  of  sale  and  purchase, 
but  a  mere  option  to  purchase. 

The  learned  trial  judge,  on  deciding  the  case,  filed  a  written 
opinion  in  which  he  held  that  the  objection  first  above  stated 
to  the  agreement  proposed  and  submitted  by  the  appellant  to 
the  respondents  for  the  latter 's  approval  is  well  taken;  that 
in  his  opinicm  the  contract  between  the  appelant  and  the 
respondents  went  no  further  than  to  authorize  the  former  to 
negotiate  the  sale  of  the  interest  only  of  the  respondents  in 
the  land,  while  the  proposed  agreement  of  purchase  provided 
for  a  sale  of  the  land  itself,  and  that  the  respondents  were, 
therefore,  justified  in  refusing  to  sign  the  latter  agreement 
as  not  conforming  in  a  vital  particular  to  the  appellant's 
authority  to  negotiate  the  sale.  Upon  this  theory,  the  court 
held  and  decided  that  the  appellant  did  not  bring  to  the  re- 
spondents a  purchaser  able,  willing,  and  ready  to  purchase 
their  interest  in  the  land  upon  the  terms  and  conditions  spe- 
cified in  its  authorization  to  sell,  and  that,  consequently,  it 
was  entitled  to  no  compensation  for  any  services  it  had  per- 
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formed  or  trouble  and  expense  to  which  it  had  gone  to  pro- 
cure the  agreement  signed  by  Arnsburger. 

The  Arnsburger  agreement,  it  will  be  observed,  contains 
the  following  paragraph:  **It  is  understood  that  the  party 
of  the  first  part  shall  have  a  reasonable  time  to  examine  the 
title  to  said  land,  and,  if  the  title  is  imperfect  and  cannot  be 
perfected  within  sixty  days  after  written  notice  to  C.  B.  Hub- 
bard of  the  defect,  the  deposit  may  be  returned,  and  the 
parties  of  the  second  part  agree  to  convey  their  said  interest 
in  said  premises  as  above  defined,  to  the  party  of  the  first  part, 
with  a  valid  title,  free  and  clear  of  any  encumbrances,"  It 
is  undoubtedly  true  that  this  language  appears  to  go  beyond 
the  scope  of  the  written  authorization  vested  in  the  appellant 
to  sell  the  land.  As  seen,  the  latter  instrument  authorized 
the  appellant  to  find  a  purchaser  of  such  interest  only  as  the 
respondents  have  in  the  land.  It  nowhere  authorized  him 
to  find  a  purchaser  of  the  land  itself,  as  appears  to  be  the 
proposition  involved  in  the  purported  agreement  of  sale  and 
purchase.  [1]  As  is  pointed  out  in  the  opinion  of  the 
learned  trial  judge,  the  cases  seem  to  be  quite  uniform  upon 
the  proi^osition  that  where  one  party  agrees  to  convey,  and  the 
other  party  agrees  to  imrchase,  aU  the  former's  right,  title,  and 
interest  in  and  to  his  real  estate,  such  contract  meriely  means 
the  sale  and  purchase  of  such  interest  as  the  first  party  has 
in  the  premises,  and  not  any  particular  estate  or  fee-simple. 
(See  Ward  v.  Foley,  141  Fed.  364,  366,  [72  C.  C.  A.  140] : 
Henderson  v.  Beatty,  124  Iowa,  163,  [99  N.  W.  716] ;  Reynolds 
9.  Shaver,  59  Ark.  299,  [43  Am.  St.  Rep.  36,  27  S.  W.  78]  : 
Van  Rensselaer  v.  Kearney  et  al,,  11  How.  (U.  S.)  297,  [13 
L.  Ed.  703,  see,  also,  Rose's  U.  S.  Notes].) 

It  is  contended  by  the  appellant,  however,  that  it  was  the 
duty  of  the  respondents  to  point  out  specifically,  at  the  time 
the  Arnsburger  agreement  was  presented  to  them  for  their 
approval  and  signatures,  any  objections  they  had  to  that  in- 
strument or  any  of  its  covenants,  that  they  failed  to  do  so 
or,  at  any  rate,  did  not  object  to  it  on  the  ground  that,  in 
its  scope,  it  transcended  the  terms  of  the  brokerage  agreement 
between  them  and  the  appellant,  and  that,  having  so  failed 
to  state  such  objections,  it  is  now  too  late  to  object  to  any 
purpose.  This  is  the  most  serious  problem  presented  in  con- 
nection with  the  point  we  are  now  considering,  assuming,  of 
course,  as  we  shall  at  all  times  assume  for  the  purpose  of  con- 
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sidering  said  point,  that  the  Arnsburger  agreement  involved 
a  contract  of  sale  and  purchase.  [2]  It  has  been  held,  upon 
the  soundest  of  reason,  that  where  a  broker  has  negotiated  the 
sale  of  real  property  to  a  purchaser  able,  ready,  and  willing 
to  take  and  pay  for  the  property,  and  any  of  the  terms  of 
the  oontiract  as  to  payment,  or  the  abstract  or  deed  are  un- 
satisfawjtory  to  the  intending  vendor,  the  latter  should  ofeject 
to  them  on  that  ground  and  not  refuse  absolutdy  to  sell; 
and  that  where  he  fails  to  make  such  objection  under  such 
circumstances,  he  will  be  held  liable  to  the  broker  negotiating 
the  sale  for  his  commissions  if  he  refuses  to  accept  the  pur- 
chaser. {Smith  V.  KeeUr,  151  111.  518,  [38  N.  E.  250] ; 
Fev/n  V.  Ware,  100  Ga.  563,  [28  S.  E.  238] ;  DorUey  v.  Porter, 
119  Iowa,  542,  [93  N.  W.  574] ;  Blood  v.  Shinmm,  29  Cal. 
393 ;  Fiske  v.  SouU,  87  Cal.  313,  [25  Pac.  430].) 

Don  Ritchie  testified  that  he  did  not  like  the  language  of 
the  contract.  He  could  not,  or  at  least  did  not,  give  any  par- 
ticular reason  for  his  objection  to  the  instrument  itself.  He 
did  tartify,  though,  that  he  said  to  the  appellant,  when  the 
latter  presented  the  instrument  to  him  and  his  mother  for 
their  signatures,  that  he  did  not  know  Arnsburger  or  know 
anything  of  him,  arid  that  he  would  prefer  meeting  that 
gentleman  personally  before  he  and  his  mother  entered  into 
a  binding  agreement  of  any  sort,  or  language  to  this  effect. 
His  reasons  for  desiring  personally  to  meet  and  know  some- 
thing of  the  proposed  purchaser  before  going  further  with 
the  deal,  he  said,  were  that  the  plaintiff  had  had  previous 
options  on  or  agreements  to  sell  the  same  property,  and  had 
telegraphed  or  telephoned  him  at  Bakersfield  to  go  to  Stock- 
ton and  meet  persons  who  had  agreed  to  buy  the  property,  and 
that  in  each  of  such  instances  the  efforts  of  the  plaintiff  to 
drive  a  bargain  with  such  parties  had  failed.  He  therefore 
wanted  to  know  with  certainty  from  some  investigation  of  his 
own  that  Arnsburger  was  not  only  willing  to  buy  their  inter- 
est, but  able  and  ready  to  do  so.  He  further  testified  that  he 
refused  to  accept  the  check  for  one  hundred  dollars  tendered 
by  the  plaintiff  to  him  and  his  mother  as  *' earnest-money** 
or  a  penalty  for  failure  to  complete  the  deal  because  of  his 
objection  to  that  method  of  the  payment  of  that  sum  for  the 
purpose  stated,  adding  that  he  had  lost  confidence  in  the  plain- 
tiff or  its  representatives.  [3]  This  story  of  what  occurred 
on  the  occasion  of  the  submission  of  the  Arnsburger  agree- 
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ment  to  the  respondents  was  flatly  contradicted  by  the  witness^ 
Hubbard,  president  and  general  manager  of  the  plaintiff^ 
who  conducted  the  transaction  on  behalf  of  plaintiff,  but  the 
court  having  accepted  it  as  true,  we  are  required  to  consider 
the  proposition  to  which  it  relates  accordingly. 

As  to  the  first  ground  of  objection,  we  seriously  ques- 
tion its  validity.  The  second  ground,  though,  possesses 
some  force.  Indeed,  we  think  it  was  sufficient  to  justify 
the  respondents  in  refusing  to  sign  the  instrument,  and  un- 
less removed  within  a  reasonable  time,  to  decline  absolutely 
to  sell  the  property  to  Amsburger.  The  terms  specified  in 
said  instrument,  as  to  payment,  were  **  one-half  down  and  the 
balance  in  five  equal  annual  payments,"  etc.  [4]  Thi& 
meant  a  payment  in  cash  down,  and,  though  a  payment  by 
check  may  be  a  **cash  payment,"  the  vendor  cannot  be  re- 
quired to  accept  that  mode  of  payment  under  such  an  agree- 
ment. If  he  objects  to  it,  the  objection  is  good  and  he  need 
not  bind  himself  to  convey  until  the  objection  is  removed 
by  the  offer  at  the  time  of  a  different  method  of  payment,, 
reasonable  in  character  and  satisfactory  to  him.  It  appears 
from  the  evidence — in  fact,  it  was  admitted  by  Hubbard — that 
this  objection  was  not  removed  or  overcome,  the  cheek  having 
been  returned  by  Hubbard  to  Arnsburger  within  a  few  days 
after  the  time  that  the  Ritchies  refused  to  sign  the  purported 
agreement  of  sale  and  no  other  offer  of  such  payment  made. 

The  foregoing  discussion  has  been,  as  seen,  upon  the  as- 
sumption that  the  instrument  submitted  to  the  Ritchies  by 
the  appellant  for  their  signatures  was  an  enforceable  contract 
to  sell  and  purchase.  But  the  question  arises  upon  a  con- 
sideration of  the  following  covenant  in  said  agreement 
whether  it  is  such  an  agreement  or  a  mere  option  to  purchase 
the  property:  **It  is  understood  and  agreed  that  the  sum  of 
$100.00  has  been  paid  by  the  party  of  the  first  part  to  C.  B. 
Hubbard,  the  agent  of  the  parties  of  the  second  part,  as  a 
deposit  upon  said  land,  and  the  party  of  the  first  part  shall 
pay  the  balance  of  one-half  of  the  purchase  price  above  men- 
tioned to  the  parties  of  the  second  part  after  he  shall  have  had 
a  reasonable  time  to  examine  the  title  to  said  land,  and  if  the 
title  to  said  land  is  a  valid  title  and  free  <wki  clear  of  encum^ 
hrances  and  the  party  of  the  first  part  refuses  to  complete  and 
carry  out  this  contract,  then  in  that  case  the  money  paid  to 
C.  B.  Hubbard  shall  be  forfeited  to  and  belong  to  the  parties 
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of  the  second  part  as  liqvidated  damages,  a^d  thereupon  this 
contract  shall  become  nuU  and  void  J  ^ 

[6]  The  test  determinative  of  the  question  whether  the  said 
agreement,  containing  as  it  does  the  foregoing  covenant,  is 
an  agreement  \o  purchase  and  sell  the  property  described 
therein  or  a  mere  option  to  purchase  the  same  is:  Is  said 
agreement  capable  of  specific  enforcements 

There  are  two  classes  of  contracts  for  the  conveyance  of 
lands,  in  which  penalties  are  annexed  for  the  breach  of  the 
covenants  thereof,  and  in  one  of  which  classes  specific  per-^ 
formance  will  be  decreed  and  in  the  other  denied,  viz. : 

1.  Where  the  contract  contains  a  stipulation  for  the  pay- 
ment of  sums  of  money,  called  penalties  or  liquidated  dam- 
ages, the  sole  purpose  of  which  stipulation  is  to  secure  the 
performance  of  the  contract  or  the  acts  specified  therein  to 
be  performed.  Thus,  in  Koch  v.  Streuter,  218  111.  546,  [2 
L.  B.  A.  (N.  S.)  210,  75  N.  B.  1049],  which  was  an  action  to 
reform  a  contract  for  the  sale  of  real  property  and  for  the 
specific  performance  of  the  same  when  reformed  in  the  par> 
ticular  prayed  for  in  the  bill,  the  contract  contained  a 
covenant  or  stipulation  that  "if  either  party  fails  to  keep  or 
perform  the  covenants  hereinabove  specified  said  party  so  de- 
faulting diall  forfeit  to  the  other  the  sum  of  $1,000.00,  said 
sum  being  the  agreed  liquidated  damages,"  and  the  Illinois 
supreme  court  hdd  that  said  stipulation  for  liquidated  dam- 
ages was  intended  **  merely  as  a  security  for  the  performance 
of  the  contract  and  that  there  is  nothing  in  the  terms  of  the 
contract  to  justify  the  conclusion  that  either  party  has  the 
right  to  perform  the  contract,  or  in  lieu  thereof,  to  pay  the 
sum  of  $1,000.00."  The  court  concluded:  "As  the  con- 
tract, therefore,  is  not  alternative  in  its  nature,  a  court  of 
equity  is  not  ousted  of  its  jurisdiction  to  decree  a  specific 
performance  by  reason  of  the  condition  contained  in  the 
contract  in  reference  to  the  forfeiture  of  one  thousand  dollars 
as  agreed  liquidated  damages." 

2.  Where  there  is  inserted  in  the  contract  a  covenant  or 
stipulation  that  the  party  who  is  to  perform  the  contract  may 
at  his  election  do  one  of  two  things — that  is,  where  the  stipu- 
lation is  that  the  proposed  purchaser  may  either  consummate 
the  purchase  or,  in  default  thereof,  pay  to  the  seller  a  certain 
specified  sum  as  liquidated  damages  for  the  breach  or  the 
failure  to  purchase — in  which  case  the  agreement  is  to  be  con- 
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strued  as  a  mere  option  whose  terms  are  incapable  of  specific 
enforcement. 

;inction  thus  noted  is  considered  and  stated  by  the 
)urt  of  Texas  as  follows  in  Redwine  v.  Hudman,  104 
133  S.  W.  426] :  **The  question  always  is:  What  is 
ctf  Is  it  that  one  act  shall  be  done,  with  a  sum 
«^hether  by  way  of  penalty  or  damages,  to  secure 
mance  of  the  contract!  Or  is  it  that  one  or  two 
U  be  done  at  the  election  of  the  party  who  has  to 
le  contract,  namely,  the  performance  of  the  act  or 
nt  of  the  sum  of  money?  If  the  former,  the  fact 
lal  or  other  like  sum  being  annexed  will  not  pre- 
)urt  enforcing  the  performance  of  the  very  act,  and 
ing  into  execution  the  intention  of  the  parties.    If 

the  contract  is  satisfied  by  the  payment  of  a  sum 

and  there  is  no  ground  for  proceeding  against  the 
ing  the  election  to  compel  the  performance  of  the 
•native."  (See,  also,  Pry  on  Specific  Performance, 
16  Cyc.  571,  572.) 

hile  the  proposed  agreement  here  does  not  directly 
aany  words  provide  that  the  proposed  buyer  may 
carry  out  and  complete  the  contract,  the  language 
rument  necessarily- implies  as  much,  and  thus  would 
and  effectually  vest  that  right  in  the  proposed  pur- 
if  it  were  directly  expressed.  If  signed  by  the 
t  would  give  to  the  buyer  the  choice  of  two  altema- 
ely :  Either  to  purchase  the  property  on  the  terms 
•efuse  to  complete  the  purchase  and  so  forfeit  to  the 

sum  of  one  hundred  dollars  fixed  in  the  contract 
mages  for  such  noncompliance.  This  construction 
r  follows  from  the  provision  that  the  proposed 
ght  refuse  to  purchase  the  property,  notwithstand- 
he  title  to  the  same  was  found  to  be  valid  or  mer- 

the  provision  for  liquidated  damages  in  the  sum 
ndred  dollars  to  be  forfeited  to  the  sellers  in  the 
he  refusal  by  the  proposed  purchaser  to  carry  out 
E  the  contract,  and  the  provision  that  upon  the  hap- 

the  contingencies  named  ''this  contract  shall  be- 

and  void."  No  other  language  was  necessary  to 
)d  to  that  covenant  of  the  agreement  to  make  it  any 
an  it  is  that  the  intention  of  Amsburger  as  therein 

was  to  reserve  to  himself  the  right  of  election  to 
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buy  or  not  to  buy  the  property  in  any  event,  in  case  the  in- 
strument had  been  signed  by  the  Bitchies. 

[7]  Cleatly,  therefore,  the  instrument  was  one  of  those 
contracts  looking  to  the  sale  and  purchase  of  real  property 
which  are  incapable  of  specific  enforcement.  It  would  be,  if 
signed  by  the  Ritchies,  wanting  in  that  mutuality  betweep 
the  parties  which  must  be  shown  to  exist  in  such  contracts 
before  their  specific  performance  by  the  parties  thereto  can 
be  decreed.  Indeed,  if,  upon  the  happening, of  the  con- 
tingencies named,  the  "contract  shall  become  null  and  void,'* 
how  could  the  instrument  be  specifically  enforced  after  the 
happening  of  those  contingencies  t  Obviously,  if  the  contin- 
gencies happened  which  would  render  the  agreement  "null 
and  void,"  there  could  then  be  no  agreement  to  enforce. 

It  would  seem  unnecessary  to  cite  authorities  to  support 
the  above  proposition,  but  agreements  similar  to  the  one  here 
have  Jpeen  considered  by  courts  of  other  jurisdictions  and 
held  not  to  be  subject  to  specific  performance.  Some  of  the 
cases  it  will  do  no  harm  to  refer  to  herein. 

In  Crum  v.  Slade  &  Bassett,  (Tex.  Civ.),  154  S.  W.  351, 
which  was  an  action  to  recover  commissions  for  the  sale  of 
real  property,  the  agreement  provided  for  the  payment  to  the 
seller  of  the  sum  of  two  thousand  dollars,  ''as  part  of  the 
cash  payment,  to  be  forfeited  to  the  seller  in  the  event  the 
buyer  upon  approval  of  the  title  to  said  lands,  after  being 
furnished  abstracts  and  deeds,  as  aforesaid,  fails  or  refuses 
to  perform  his  part  of  this  contract.  ...  In  the  event 
the  buyer  forfeits  the  two  thousand  dollars  paid  and 
the  contract  is  thereby  iU  an  end  (italics  ours)  that 
said  sum  is  to  be  divided^'  between  the  seller  and 
the  brokers  negotiating  the  sale  in  certain  specified  pro- 
portions. The  court  of  civil  appeals  of  Texas  held  that  the 
language  quoted,  particularly  that  which  we  have  put  in 
italics,  clearly  indicated  an  intention  to  vest  the  purchaser 
with  the  right  either  to  carry  out  the  agreement  or  refuse 
to  do  so  at  the  expense  of  the  forfeiture  of  the  cash  money 
paid  down  on  the  execution  of  the  agreement  by  the  seller, 
and  accordingly  ruled  that  the  agreement  amounted  to  no 
more  than  an  option,  incapable  of  specific  enforcement. 

Similarly,  it  was  held  by  the  same  court,  in  Simpson  v.. 
Eardley  (Tex'.  Civ.),  137  S.  W.  378  (in  which  a  writ  of  error 

40  0»1.  Apf.— 17 
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was  denied  by  the  supreme  court  of  Texas),  as  to  an  agree- 
ment procured  by  a  broker  for  the  sale  of  certain  real  estate, 
which  provided,  inter  alia,  that  **  should  said  title  be  approved 
by  the  attorneys  for  the  parties  of  the  second  part,  and  they 
fail  or  refuse  to  comply  with  the  terms  of  this  contract,  then 
said  sum  of  one  thousand  dollars  earnest-money  (the  contract 
providing  that  that  sum  should  be  paid  down  by  the  purchaser 
on  the  execution  thereof  by  the  seller) ,  shall  be  forfeited  to  the 
party  of  the  first  part  and  treated  as  liquidated  damages.*' 
The  court  in  that  case  said:  **It  will  be  seen  that  by  said 
contract  Bell  and  Robinson  did  not  agree  to  become  pur- 
chasers of  the  land ;  that  is  to  say,  they  did  not  agree  to  buy 
the  land,  because  they  expressly  reserved  the  right  not  to  take 
it  and  let  the  one  thousand  dollars  go  to  defendants  as  a  for- 
feit or  liquidated  damages.  Eardley  could  not,  upon  that 
contract,  have  enforced  specific  performance,  consequently 
it  was  not  a  contract  of  sale,  binding  as  such  on  ^11  and 
Robinson  in  any  vi6w,  but,  at  their  election,  it  was  a  sale  or 
an  option  according  to  how  they  saw  fit  to  treat  it.  ...  It  is 
clear  that  defendant,  in  case  of  an  arbitrary  refusal  on  the 
part  of  Bell  and  Robinson  to  take  the  land,  was  cut  oflf  from 
any  right  to  insist  on  performance  by  them,  and  had  to  take 
the  one  thousand  dollars  or  nothing." 

In  Rankin  v.  Ovist  et  al.,  61  Tex.  Civ.  484,  [129  S.  W.  1147], 
and  Moss  and  Raley  v.  Wren,  102  Tex.  567,  [113  S.  W.  739, 
120  S.  W.  847],  agreements  of  like  import  were  held  to  con- 
fer upon  the  proposed  purchaser  the  right  to  elect  between 
consummating  the  purchase  and  the  refusal  to  purchase,  with 
resultant  forfeiture  of  money  to  be  paid  down  on  the  exe- 
cution of  the  agreements  by  the  proposed  sellers.  In  both 
said  cases  it  was  held  that  the  agreements  could  not  be  spe- 
cifically enforced. 

It  is,  of  course,  very  clear  from  the  foregoing  views  and 
conclusion  that  the  plaintiff  did  not  procure  in  Amsburger 
a  purchaser  of  the  land  mentioned  in  the  agreement  able, 
willing,  and  ready  to  purchase  upon  the  terms  specified  in  the 
brokerage  agreement  or  at  all,  and,  therefore,  is  not  entitled 
to  the  compensation  provided  in  its  agreement  for  its  services 
in  negotiating  the  sale  of  the  property.  Of  course,  as  ap- 
pellant declares,  it  is  to  be  conceded  to  be  a  well-settled  prop- 
osition that,  where  a  broker,  when  employed  merely  to  ne- 
gotiate a  sale  of  real  estate,  ''has  found  a  purchaser  able, 
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ready,  and  willing  to  purchase  upon  the  vendor's  terms,  his 
right  to  the  agreed  commissions  is  complete,  and  does  not  de- 
pend upon  the  final  acceptance  by  the  purchaser  of  a  convey- 
ance of  the  property  sold,  nor  is  it  contingent  upon  the  con- 
summation of  the  sale."  {Ounn  v.  Bank  of  Calif ornia,  99 
CaL  349,  [33  Pac.  1105].)  And  it  is  equally  true  that  where 
the  broker  procures  a  party  able  to  purchase  the  property 
upon  the  vendor's  terms  and  is  willing  and  ready  to  do  so, 
no  act  of  the  vendor  whereby  the  sale  fails  of  consummation 
can  haVe  the  effect  of  depriving  the  broker  of  his  commissions. 
Even  the  failure  of  the  vendor  to  present  a  good  or  mer- 
chantable title  to  the  property  cannot  have  that  effect,  unless 
there  be  in  the  brokerage  contract  a  covenant  so  providing. 
But  the  broker,  to  be  entitled  to  the  agreed  commissions,  must 
produce  a  purchaser  able,  willing,  and  ready  to  purchase; 
and  where,  as  here,  he  produces  a  proposed  purchaser,  who 
reserves  to  himself  the  right  of  election  either  to  purchase  or 
arbitrarily  refuse  to  do  so,  or  to  refuse  to  purchase,  even 
though  a  perfect  title  be  shown,  then  the  broker  has  not  pro- 
duced a  purchaser  ready  and  willing  to  purchase,  even  though 
he  has  the  ability  to  do  so.  It  follows  that  the  plaintiff  has 
not  made  out  a  case  entitling  it  to  recover  as  against  the 
Kijchies. 

As  to  the  defendant,  Lightner,  it  appears  that  she  had  dis- 
posed of  her  interest  in  the  land  described  in  the  agreements, 
and  that  the  Amsburger  agreement  was  never  presented  to 
her  by  the  plaintiff  or  any  other  person  for  her  signature. 
That  she  had  the  right  to  sell  her  interest,  notwithstanding 
the  brokerage  contract  with  the  plaintiff  pending  the  life  of 
said  contract,  is  not  a  debatable  proposition  when  we  examine 
the  said  agreement.  [8]  It  will  be  observed  that,  while  the 
agreement  vested  in  the  plaintiff  an  exclusive  agency  and  so 
made  it  the  sole  agent  for  the  sale  of  the  interest  of  the 
defendants  in  the  premises  for  the  period  of  thirty  days,  it 
did  not  confer  upon  the  plaintiff  the  exclusive  right  to  sell 
said  interest.  As  the  learned  trial  judge  declared  in  his  opin- 
ion: "Under  such  conditions,  the  defendants,  collectively  or 
individually,  might,  pending  the  period  of  the  agency  and 
before  the  broker  had  secured  a  purchaser  or  a  valid  agree- 
ment from  a  proposed  purchaser  willing  and  able  to  make 
the  purchase  according  to  the  authorization  to  sell  previously 
executed,  sell  or  make  sale  without  becoming  liable  for  com- 
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missions."  The  proposition  as  thus  stated  is  sustained  hj 
many  cases,  notable  among  wihich  are  Dreyfus  v.  Richardson, 
20  Cal.  App.  800,  [130  Pac.  161],  and  Snook  v.  Page,  29  CaL 
App.  246,  [155  F^e.  107].  It  results  that,  under  the  circum- 
stdnces  as  disclosed  here  as  to  the  defendant,  Lightner,  she 
could  in  no  event  be  held  liable  to  the  plaintiff  for  commis- 
sions for  procuring  a  purchaser  of  her  interest. 

Agreeably  to  the  views  herein  set  forth,  the  judgment  ap- 
pealed from  is  affirmed. 

Buck,  P.  J.,  pro  tern.,  and  Bumetti  J.,  concurred* 


[OIt.  No.  2S47.    lint  Appellate    Districlf,  Bivirioit  Oiie.^Maroh  18, 

1919.] 

MARIN  MUNICIPAL  WATER  DISTRICT  (a  PubUc  Corpo- 
ration),  Appellant,  v.  NORTH  COAST  WATER  COM- 
PANY,  Respondent. 

[1]  BiONiNT  Domain — Encumbbancbs — Implied  Oovemantb. — ^Where 
propeHj  IB  taken  by  a  proceeding  in  eminent  domain,  there  is  no 
implied  covenant,  as  in  a  voluntary  conyeyaooe  by  grant,  against 
encumbrances  or  Hens. 

[2]  In. — Payment  of  Liens — Eight  to  Deduct  from  Judgment— Con- 
STBUcnpN  Of  Section  124fi,  Code  of  Civil  Pbocedueb. — Section  1248 
of  the  Code  of  Civil  Procedure  gives  to  Ihe  person  taking  property 
by  proceedings  in  eminent  domain  the  right  to  retain  from  the  sum 
of  money  to  be  paid  for  it  the  amount  necessary  to  discharge  any 
lien  existing  thereon,  but  his  neglect  to  adopt  this  course  would  not 
give  rise,  in  the  absence  of  some  other  provision  of  law  creating  it, 
to  a  right  of  action  to  recover  it  when  once  padd. 

[3]  Id. — Payment  in  Pull  to  Owner  —  Right  of  Beooveby. — Section 
1712  of  the  Civil  Code  does  not  give  such  a  right  of  recovery  where 
the  person  taJdng  property  by  proceedings  in. eminent  domain  has 
paid  the  full  purchase  price  to  the  owner  of  the  land. 

[4]  Id. — Condemnation  of  Land  Subject  to  Tax — Duty  of  Owner  to 
Pay. — ^Where  a  municipal  water  district  condemns  certain  land  and, 
pursuant  to  proceedings  had  in  accordance  with  section  1254  of  the 
Code  of  Civil  Procedure,  is  let  into  possession  thereof,  there  is  no 
obligation  on  the  part  of  the  owner  to  pay  the  taxes  which  are  due 
And  a  lien  on  the  land,  but  not  delinquent^  at  the  time  of  the  transfer. 
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■■'       '^  f  ... 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  Edgar  T.  Zook,  Judge.    Affirmed.  « 

The  facts  are  stated  in  the  opinion  of  the  court 

George  H.  Harlan  for  Appellant. 

Charles  S.  Wheeler,  John  F.  Bowie  and  Nathan  Moran** 
for  Respondent. 

EICHAEDS,  J.— In  this  action  the  plaintiff  sought  to 
recover  from  the  defendant  the  sum  of  $2,224.57,  which  it  had 
paid  as  county  and  municipal  taxes  upon  certain  real  property 
situated  in  the  county  of  Marin.  The  complaint  set  forth 
certain  facts  in  an  attempt  to  show  that  it  was  the  duty  of 
the  defendant  to  have  paid  these  taxes,  and  that  it  not  having 
done  so,  the  plaintiff,  in  order  to  free  its  property  from  the 
lien  thereof,  was  compelled  to  and  did  pay  them.  A  general 
demurrer  to  the  complaint  was  sustained  without  leave  to 
amend,  and  the  plaintiff  appeals  from  the  judgment  there- 
upon entered. 

It  appears  from  the  complaint  that  the  plaintiff  is  a  muni- 
cipal water  district.  As  such  it  brought  an  action  to  condemn 
certain  lands  of  the  defendant.  It  had  theretofore  procured 
a  valuation  of  said  lands  to  be  made  by  the  railroad  commis- 
sion, which  fixed  such  valuation  at  the  sum  of  $289,100.  The 
action  was  tried  on  February  14,  1916,  and  resulted  in  a  judg- 
ment, entered  on  March  21st  following,  that  the  plaintiff  take 
said  lands  upon  paying  the  said  sum  of  $289,100,  from  which 
judgment  the  defendant  took  an  appeal. 

On  or  about  the  first  Monday  of  March  of  the  same  year  the 
real  property  was  assessed  by  the  county  assessor,  and  a  part 
thereof  by  the  town  assessor  of  Mill  Valley,  for  taxation 
purposes,  and  in  the  following  September  county  and  muni- 
cipal taxes  were  duly  levied  (being  the  taxes  giving  rise  to 
the  present  controversy),  and  became  a  lien  upon  the  real 
property  referred  to  as  of  the  first  Monday  in  March,  1916. 
These  taxes  became  due  on  October  23d  of  that  year. 

On  October  24,  1916,  the  plaintiff,  upon  notice  theretofore 
given,  procured  from  the  superior  court,  under  the  provisions 
of  section  1254  of  the  Code  of  Civil  Procedure,  an  order 
placing  it  in  possession  of  the  property  upon  payment  of  the 
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amount  previously  found  to  be  its  value,  and  a  few  dayB 
thereafter,  to  wit,  on  November  1st,  it  paid  to  the  defendant 
this  amount  and  entered  into  possession  of  the  real  property. 
At  the  time  of  the  transfer  neither  the  county  nor  municipal 
taxes  had  been  paid,  and  several  weelfs  later  became  delin- 
quent, and  the  property  was  sold  therefor.  Thereafter  the 
plaintiff  redeemed  it,  and  demanded  of  the  defendant  that 
it  reimburse  to  it  the  amount  so  paid  out,  which  the  defendant 
refused  to  do. 

The  facts  as  above  narrated  disclose  that  at  the  time  the 
plaintiff  took  over  the  real  property  the  taxes,  although  due 
and  a  lien  thereon,  were  not  delinquent.  There  had  been  no 
default  on  the  part  of  the  defendant.  [1]  Its  property 
being  taken  from  it  by  a  proceeding  in  invitum,  there  was  no 
implied  covenant,  as  in  a  voluntary  conveyance  by  grant, 
against  encumbrances  or  liens.  Nor  are  we  pointed  to  any 
provision  of  law  placing  upon  defendant  any  obligation  to 
the  plaintiff  to  remove  from  the  property  about  to  be  taken 
from  it  any  lien  existing  thereon.  The  plaintiff  claims  that 
such  obligation  arises  from  the  terms  of  section  1248  of  the 
Code  of  Civil  Procedure.  That  section  reads  as  follows: 
**When  the  property  sought  to  be  taken  is  encumbered  by  a 
mortgage  or  other  lien,  and  the  indebtedness  secured  thereby 
is  not  due  at  the  time  of  the  entry  of  judgment,  the  amount 
of  such  indebtedness  may  be,  at  the  option  of  the  plaintiff, 
deducted  from  the  judgment,  and  the  lien  of  the  mortgage 
or  other  lien  shall  be  continued  ui>til  such  indebtedness  is 
paid.'' 

[2]  We  do  not  so  construe  the  section.  It  gives  to  the 
person  taking  property  by  proceedings  in  eminent  domain  the 
right  to  retain  from  the  sum  of  money  to  be  paid  for  it  the 
amount  necessary  to  discharge  any  lien  existing  thereon,  but 
his  neglect  to  adopt  this  course  would  not  give  rise,  in  the 
absence  of  some  other  provision  of  law  creating  it,  to  a  right 
of  action  to  recover  it  when  once  paid.  The  right  given  by 
this  section  seems  to  be  one  the  extent  of  which  is  measured 
by  the  mode  prescribed  for  its  exercise.  In  eminent  domain 
proceedings  the  only  obligation  resting  upon  the  defendant 
is  to  prove  his  damages.  A  case  in  which  this  question  arose 
is  Gray  v.  Case,  51  N.  J.  Eq.  426,  [26  Atl.  805].  There  the 
condemnor  failed  to  provide  against  a  lien  both  at  the  trial 
and  after  the  award  was  paid  into  court.    The  court  of  chan- 
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eery  of  N^w  Jersey  use3  this  language  with  regard  to  the 
situation  thereby  created:  "But  the  company  failing  to  give 
the  requisite  notice  it  still  had  the  right  to  have  equitable 
distribution  of  the  award  among  those  interested.  For  this 
purpose  it  was  entitled  to  the  aid  of  the  court  {Piatt  v.  Bright, 
29  N.  J.  Eq.  128 ;  Id.,  31  N..J.  Eq.  81).  T^iis  too  was  neglected 
by  the  company.  Parties  who  fail  to  avail  themselves  of  the 
rights  and  safeguards  which  the  law  offers  them  cannot  com- 
plain when  such  failure  results  in  their  disadvantage." 

Plaintiff  also  claims  in  support  of  its  right  to  recover  that 
the  case  comes  within  the  provisions  of  section  1712  of  the 
Civil  Code,  reading:  ''One  who  obtains  a  thing  without  the 
consent  of  its  owner,  or  by  a  consent  afterwards  rescinded, 
or  by  an  unlawful  exaction  which  the  owner  could  not  at  the 
time-  prudently  refuse,  must  restore  it  to  the  person  from 
whom  it  was  thus  obtained,  unless  he  has  acquired  a  title 
thereto  superior  to  that  of  such  other  person,  or  unless  the 
transaction  was  corrupt  and  unlawful  on  both  sides.*'  [3] 
Obviously  this  section  is  entirely  foreign  to  the  matter  in 
hand.  ^ 

[4]  We  are  of  the  opinion  that  the  facts  set  out  in  the 
complaint  fail  to  show  any  obligation  on  the  part  of  the  de- 
fendant to  have  removed  the  lien  of  the  taxes  at  the  time  of 
the  transfer  of  the  land  to  the  plaintiff;  and  that,  there  being 
no  such  covenant  or  duty,  there  could  be  no  liability  created 
either  by  the  fact  that  the  defendant  did  not  .pay  such  taxes 
or  that  the  plaintiff  did  pay  the  same. 

It  follows  that  the  trial  court  correctly  held  that  the  com- 
plaint stated  no  cause  of  action, 
-  The  judgment  is  aflBrmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  12,  1919. 

All  the  Justices  concurred* 
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[Ciy.  No.  2028.    Becond  Appellate   District,  Divkioii  One.— March  18, 

1919.] 

LOUISE  B.  EEHNEET,  Appellant,  v.  P.  E.  BEAM,  Ee- 

gpondent; 

[1]    OONT&AOTS— OONST&UOnON  OF  Al/TERNATiyE  PrOMISB— PBIMABT  Ob^ 

UOATIONTO  Pay  Money.— ^Where  a  person  agrees  to  repay  to  another, 
on  or  hofore  a  given  date,  a  stated  sum  of  money  which  has  been 
preWouslj  advanced,  or  in  lieu  thereof  to  deliver  to  said  person  a 
given  number  of  shares  of  the  capital  stock  in  a  certain  corpora^ 
Hon  thereafter  to  be  formed,  the  principal  obligation  is  to  pay  such 
suni  of  money,  subject  <to  the  proviso  that  said  person  might  relieve 
himself  from  such  payment  by  delivering  the  shares  of  stock  on  or 
before  the  given  date,  and  upon  his  failure  to  pay  the  money  or.  exer- 
cise his  option  to  deliver  the  stock  in  lieu  thereof,  within  the  time 
limite^,  the  other  is  entitled  to  maintain  an  action  to  recover  the 
money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    John  W.  Shenk,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Gibson  &  Woolner  and  Davis,  Kemp  &  Post  for  Appellant 

E.  B.  Young  for  Respondent 

CONREY,  P.  J. — ^Action  to  recover  money  alleged  to  be  due 
on  a  written  contract.  Judgment  was  entered  in  favor  of  the 
defendant.  The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  her  motion  for  a  new  trial. 

It  is  conceded  by  counsel  on  both  sides  that  the  only  point 
involved  in  the  ease  turns  upon  the  construction  of  the  con- 
tract.    The  stipulations  of  the  contract  are  as  follows: 

**  Whereas,  Said  second  party  agreed  to  advance  to  said 
first  party  the  sum  of  ten  thousand  ($10,000.00)  dollars  to  be 
used  in  perfecting  certain  inventions  and  the  construction  of 
certain  machines,  and  in  consideration  therefor  the  said  first 
party  agreed  to  deliver  to  said  second  party  a  part  of  the 
capital  stock  of  a  corporation  thereafter  to  be  formed;  and 

**  Whereas,  Said  second  party  has  advanced  to  said  first 
party  the  sum  of  forty-five  hundred  ($4500.00)  dollars,  and  no 
more: 
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■  ■  » 

"Now,  therefore,  it  is  hereby  agreed:  That  said  first  party 
shall  repay  to  said  party  of  the  second  part  the  said  sum 
of  forty.five  hundred  ($4500.00)  dollars  and  five  hundred 
($500.00)  dollars  for  the  use  thereof,  on  or  before  the  1st 
day  of  April,  1914,  or  in  lieu  thereof,  shall  deliver  to  said 
second  party  forty-five  hundred  (4500)  shares  of  the  capital 
stock  of.  the  Refrigeration  Plants  Mfg.  Co.,  hereafter  to  be 
formed,  par  value  of  stock  to  be  ten  ($10.00)  dollars jper  share, 
by  said  first  party,  as  agreed.  In  the  event  that  said  first 
party  pays  to  said  second  i)arty  the  said  forty-five  hundred 
($4500.00)  dollars  and  said  five  hundred  ($500.00)  dollars  on 
or  before  April  1,  1914,  then  said  first  party  shall  be  relieved 
from  any  obligation  to  deliver  to  said  second  party  any  of  the 
capital  stock  of  said  Refrigeration  Plants  Mfg.  Co.  and  said 
second  party  shall  not  be  entitled  to  any  stock  in  said  com- 
pany. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals,  this  20th  day  of  August,  1913.'' 

The  contract  was  in  form  between  the  defendant  and  one 
R.  ,B.  Starkweather.  Starkweather  afterward  assigned  the 
contract  to  the  plaintiff.  In  entering  into  said  agreement 
Starkweather  was  in  fact  acting  for  and  on  behalf  of  the 
plaintifif  and  as  her  agent,  and  any  money  to  be  paid  nnder 
the  agreement  or  any  stock  to  be  delivered  was  at  all  times 
the  money  and  property  of  the  plaintiflf.  The  court  below 
held  that  by  virtue  of  said  contract  the  defendant  did  not 
agree  to  pay  the  sum  of  five  thousand  dollars  on  or  before 
April  1, 1914,  or  at  any  other  time,  but  held,  on  the  contrary, 
that  the  obligation  was  to  deliver  four  thousand  five  hundred 
shares  of  stock,  subject  merely  to  defendant's  option  to  re- 
lieve himself  from  the  delivery  of  the  stock  by  paying  five 
thousand  dollars  on  or  before  the  first  day  of  April,  1914. 
Appellant  claims  that  the  principal  obligation  was  to  pay  the 
sum  of  five  thousand  dollars,  subject  to  the  proviso  that  the 
defendant  might  relieve  himself  from  such  payment  by  de- 
livering four  thousand  five  hundred  shares  of  stock  on  or  be- 
fore said  first  day  of  April.  [1]  The  true  meaning  of  the 
contract,  in  our  opinion,  is  according  to  the  latter  contention. 
If  the  terms  of  the  contract  had  been  that  the  defendant 
agreed,  on  or  before  the  date  named,  to  deliver  four  thousand 
five  hundred  shares  of  the  capital  stock  or  in  lieu  thereof, 
within  that  time,  to  pay  the  sum  of  four  thousand  five  hun- 
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dred  dollars,  then,  upon  failure  of  the  defendant  to  do  either 
of  those  things  within  the  time  limited,  the  action  very  prop- 
erly would  have  been  for  recovery  of  the  stock  or  damages  for 
the  breach  of  that  agreement ;  and  in  that  event  the  damages 
would  not  necessarily  have  been  limited  by  the  sum  specified 
in  the  agreement,  but  that  specification  would  have  applied 
only  as  the  definition  of  the  amount  which  defendant  would 
have  the  option  to  pay  on  or  before  tho  first  day  of  April. 
But  in  the  contract,  as  written,  the  primary  agreement  is  to 
pay  the  money.  As  within  the  time  limited  the  defendant 
did  not  pay  that  money  or  exercise  his  option  to  deliver 
stock  in  lieu  thereof,  it  seems  very  plain  that  the  plaintiff  is 
entitled  to  recover  the  amount  demanded. 
The  judgment  and  order  are  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[€!t.  No.  2071.    Beeond  Appellate  District,  DivJAioii  Two.— Marob  13, 

1910.] 

WHITINGf-MEAD  COMMERCIAL  COMPANY  OP  SAN 
DIEGO  (a  Corporation),  et  al..  Appellants,  v.  NELLIE 
D.  RICHARDS  et  al..  Respondents. 

[1]  Appeal — Alternative  Method — Insutpicient  Becobd. — ^Where  an 
appeal  is  hj  the  alternative  method,  and  on  the  clerk's  transcript 
alone,  an-d  the  appellant  neither  prints  any  of  the  record  in  its  briefs 
nor  designates  in  any  way  the  parts  of  the  transcript  npon  which 
its  alleged  statement  of  facts  is  based,  the  briefs  wiU  not  be  con- 
sidered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Die^o  County.     C.  N.  Andrews,  Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  B.  McCoy  for  Appellants. 

Binnard  &  Macomber  for  Respondent  Nellie  D.  Richards. 
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THOMAS,  J. — This  is  an  appeal  by  all  the  above-named 
plaintiflEs,  except  6.  S.  Umpleby,  who  has  dismissed  the  ap- 
peal, so  far  as  his  interests  are  concerned,  from  an  amended 
judgment  entered  on  February  9,  1916,  in  which  the  trial 
court  found  that  the  interest  of  Nellie  D.  Richards  in  certain 
land  was  not  subject  to  certain  liens,  etc. 

The  appeal  is  by  the  alternative  method,  and  on  the  clerk's 
transcript  alone. 

[1]  The  exact  condition  of  the  record  here  is,  as  was  said 
in  the  case  of  Welk  v.  Sorensen  et  dl.,  179  Cal.  604,  [178  Pac. 
498] ;  **  Appellant  neither  prints  any  of  the  record  m  the  brief, 
nor  designates  in  any  way  the  parts  of  the  transcript  upon 
which  the  alleged  'Statement  of  Facts'  is  based.  We  will  not, 
therefore,  consider  the  brief." 

By  virtue  of  the  rule  followed  in  that  case  this  court  will 
not  collider  the  briefs  here. 

Judgment  affirmed, 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[CSr.  No.  2S70.    Second  Appellate  District,  Difinon  Two.— Marcli  13, 

,    1W9.] 

W.  C.  DORRIS,  Respondent,  v.  JAMES  MoKAMY  et  al., 

Appellants. 

[1]  Appeal — Okdeb  Denyinq  New  Trul — ^Dismissal. — An  attempted 
appeal  from  an  order  denying  a  motion  for  a  new  trial  must  be  dis- 
missed where  the  notice  of  appeal  therefrom  was  filed  after  section 
963  of  the  Ck)de  of  Civil  Procedure  was  amended  in  1915. 

[2]  PuBUc  Oppicbrs  —  Pboceedinq  fob  Removal  —  Accusation  Undeb 
Section  772,  Penal  Code. — An  accusation  presented  under  section 
772  of  the  Penal  Code  is  an  accusation  of  a  public  offense,  to  wit, 
neglect  of  official  duties,  or  misfeasance  in  office,  the  proceeding  being 
criminal,  and,  in  its  nature,  a  prosecution  for  crime,  the  penalty 
wiierefor  is  remoyal  from  office,  and  a  fine  of  five  hundred  dollars 
that  goes  to  the  informer. 

[3]  Id. — Insufficient  Accusation — ^Want  of  Jubisdiction^ — If  an  ac- 
cusation filed  against  a  public  officer  under  section  772  of  the  Penal 
Code  wholly  fails  to  state  a  eaae  sufficient  to  constitute  an  offense 
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under  the  eriminal  law  of  the  state,  the  court  is  without  juriedietioiiy 
and  the  sentence  or  judgment  is  Toid,  andi  subject, to  collateral 
attack. 
[4]  Ii>. — OmNSB  NOT  Chaxoed  in  Acx^usation. — An  accusation  bj  a 
private  citizen  against  a  city  marshali  filed  pursuant  to  section  77^ 
of  the  Penal  Code,  for  neglect  in  the  performance  of  official  deaty, 
fails  to  state  facts  constituting  an  offense  known  to  the  criminal  law 
of  this  state,  where  it  is  alleged  that  he  failed  to  cause  the  arrest 
or  prosecution  of  women  whom  he  knew  were  occupying  and  living 
in  houses  df  prostitution  openly  end  notorious^,  and  dressing  and 
conducting  themselves  in  a  vile  and  indecent  manner,  no  warrant  for 
their  arrest  having  been  delivered  to  him,  and  the  crime  not  having 
been  ooounitted  in  his  presence. 

[6]  Id.  — ^BsMOVAL  of  Pxaob  Omosft— Faxlurb  to  Abbbst  ron  Misdb- 
iiXAN(» — Essential  Facts. — ^Where  it  is  sought  to  remove  a  peace 
officer  from  his  office  upon  the  grountd  that  he  'Sms  refused  or 
neglected  to  perform  the  official  duties  pertaining  to  his  office,"  in 
that  he  has  refused  or  neglected  to  arrest,  for  a  crime  amounting 
to  a  misdemeanor  only,  some  person  whom,  it  is  claimed,  it  was  his 
duty  to  arrest — ^no  warrant  for  such  arrest  having  been  issued — two 
things  are  essential:  (1)  That  the  person  whom  it  is  claimed  should 
have  been  arrested  committed  or  attempted  to  commit  a  misde- 
meanor; and  (2)  that  the  misdemeanor  was  conmutted  or  attempted 
to  be  committed  in  the  officer's  presence. 

[6]  Id. — Chabgs  That  Officer  "Permits"  Commission  of  Misde- 
meanors— Affirmative  Acts  not  Impued. — ^An  allegation  in  an  ac- 
cusation by  a  private  citizen  whereby  it  is  sought  to  remove  a  city 
martial  from  office,  pursuant  to  Hie  provision  of  section  772  of  the 
Penal  Code,  that  such  officer  "permits"  certain  persons  to  commit 
certain  alleged  misdemeanors,  amounts  to  no  more  than  that  having 
received  no  warrant  issued  upon  a  complaint  sworn  to  by  some  person 
moved  thereto  by  a  proper  sense  of  civic  duty,  and  not  having  seen 
"conunitted  in  his  presence"  any  acts  sufficient  to  constitute  any  of 
the  offenses  denounced  by  the  Penal  Code,  he  made  no  arrestsw 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    Milton  T.  Parmer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Matthew  S.  Platz  for  Appellants 

Alfred  Siemon    for  Respondent. 

FINLAYSON,  P.  J.— This  is  a  creditor's  suit  to  set  aside 
a  conveyance,  executed  by  defendant  McKamy  to  defendant 
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Keester,  alleged  to  have  been  made  with  intent  to  hinder  and 
delay  plaintiff  in  collecting  a  judgment  for  five  hundred  dol- 
lars that  had  been  given  and  made  in  his  favor  against  Mo« 
Kamy  in  a  proceeding  under  section  772  of  the  Penal  Code 
to  oust  the  latter  from  his  oflBce  of  city  marshal  of  the  city  of 
Bakersfield — ^a  proceeding  wherein  plaintiff  here  was  the.  in- 
former. Prom  a  judgment  in  favor  of  plaintiff  adjudging 
that  the  conveyance  to  Keester  was  fraudulent  and  void  and 
setting  it  aside,  and  likewise  from  an  order  denying  their 
motion  for  a  new  trial,  defendants  have  appealed. 

[1]  Notice  of  dppeal  from  the  order  denying  the  motion 
for  a  new  trial  having  been  filed  after  section  963  of  the  Code 
of  Civil  Procedure  had  been  amendel  in  1915,  [Stats.  1915, 
p.  209],  the  attempted  appeal  therefrom  must  be  dismissed. 

Respondent's  right  to  the  relief  he  here  seeks  depends  upon 
whether  he  is  a  judgment  creditor  of  McKamy,  the  grantor 
in  the  conveyance  sought  to  be  set  aside.  "Whether  he  is  such 
a  creditor,  or  even  a  general  creditor  of  McKamy,  depends 
upon  the  validity  of  the  judgment  in  the  ouster  proceeding, 
wherein  the  superior  court  of  Kern  County  adjudged  that 
McKamy  be  deprived  of  his  office  as  city  marshal  of  Bakers- 
field  and  that  the  informer,  W.  C.  Dorris,  the  respondent 
here,  recover  of  and  from  McKamy  the  sum  of  five  hundred 
dollars. 

Section  772  of  the  Penal  Code  authorizes  the  superior  court 
to  entertain  an  accusation  made  under  oath  by  a  private 
citizen  against  an  official  Ivithin  its  jurisdiction,  charging 
him  with  having  collected  illegal  fees  or  with  having  refused 
or  neglected  to  perform  the  official  duties  pertaining  to  his 
office;  and  on  conviction  the  court  must  enter  a  decree  that 
the  accused  be  deprived 'of  his  office,  and  give  judgment  for 
five  hundred  dollars  in  favor  of  the  informer.  [2]  An  ac- 
cusation presented  under  this  section  of  the  Penal  Code  is  an 
accusation  of  a  public  offense,  to  wit,  neglect  of  official  duties, 
or  misfeasance  in  office.  The  proceeding  is  a  criminal  pro- 
ceeding, and,  in  its  nature,  a  prosecution  for  crime,  the 
penalty  wherefor  is  removal  from  office  and  a  fine  of  five 
hundred  dollars  that  goes  to  the  informer.  (In  re  Curtis,  108 
Cal.  661,  [41  Pac.  793] ;  Wheeler  v.  DonneU,  110  Cal.  655, 
[43  Pac.  1] ;  PeopU  v.  McKanvy,  168  Cal.  531,  [143  Pac.  752].) 

[3]  If  the  verified  accusation  against  McKamy  wholly 
failed  to  state  a  case  sufficient  to  constitute  an  offense  under 
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the  criminal  law  of  the  state,  the  court  was  without  jurisdic- 
tion in  the  proceeding  to  oust  him  from  office,  and  the  judg- 
ment for  five  hundred  dollars  in  favor  of  the  respondent 
here — a  sine  qua  non  to  his  right  to  the  relief  here  sought  by 
him — was  a  nullity. 

Courts  derive  their  jurisdiction  from  the  law.  In  criminal 
cases  their  jurisdiction  extends  to  such  matters  as  the  law 
has  declared  criminal,  and  none  other;  and  when  they  un- 
dertake to  punish  for  an  oflPense  to*  which  no  criminality  at- 
taches, however  reprehensible  such  offense  may  be  in  foro 
conscientiae,  they  act  beyond  their  jurisdiction.  (In  re  Corr- 
yeU,  22  Cal.  178.)  Hence  the  rule  is  that  if  an  indictment, 
information,  or  written  accusation — ^the  very  groundwork  of 
the  whole  superstructure  thereafter  to  be  built  thereon — 
charges  or  purparts  to  charge  acts  which  do  not  constitute  any 
crime  known  to  the  law,  the  court  is  without  jurisdiction,  and 
the  sentence  or  judgment  is  subject  to  collateral  attack,  as, 
for  instance,  in  a  Juibeas  corpus  proceeding.  {In  re  Corryell, 
supra;  Ex  parte  Harrold,  47  Cal.  129 ;  Ex  parte  Kearny,  55 
Cal.  212 ;  In  re  Kowalsky,  73  Cal.  121,  [14  Pac.  399] ;  Ex  parte 
McNidty,  77  Cal.  164,  [11  Am.  St.  Rep.  257,  19  Pac.  237] ; 
Ex  parte  Ooldman,  7  Cal.  Unrep.  254,  [88  Pac.  819] ;  Button 
▼.  Superior  Court,  147  Cal.  156,  [81  Pac.  409] ;  In  re  Worth- 
ingtqn,  21  Cal.  App.  497,  [132  Pac.  82] ;  In  re  Wilson,  30 
Cal.  App.  567,  [158  Pac.  1050] ;  Siele  v.  Superior  Court,  114 
Cal.  551,  [46  Pac.  456] ;  Ferguson  v.  Superior  Court,  26  Cal. 
App.  554,  [147  Pac.  603] ;  Ex  parte  Neet,  157  Mo.  527,  [80 
Am.  St  Rep.  638,  57  S.  W.  1025] ;  Ex  parte  Show,  4  Okl. 
Cr.  416,  [113  Pac.  1062] ;  Ex  parte  Beall,  28  Okl.  445,  [114 
Pac.  724] ;  Ex  parte  Roquemore,  60  Tex.  Cr.  282,  [32  L.  R.  A. 
(N.  S.)  1186,  131  S.  W.  1101].)  In  Siehe  v.  Superior  Court, 
supra,  speaking  of  an  accusation  filed  under  section  772  of  the 
Penal  Code,  the  court  said:  **  .  .  .  and  unless  the  ac- 
cusation charges  the  officer  with  a  violation  of  his  official 
duties  in  respect  to  one  or  the  other  of  these  particulars,  the 
court  has  no  jurisdiction  in  the  matter,"  (The  italics  are 
ours.)  In  Ex  parte  Harrold,  47  Cal.  129,  the  petitioner  for 
the  writ  of  habeas  corpus  had  been  tried  and  found  guilty  as 
alleged  in  an  indictment  charging  him  with  **  willfully  omit- 
ting as  a  public  officer  to  perform  a  duty  enjoined  by  law  upon 
him."  It  was  charged  in  the  indictment  that  he  had  failed  to 
reside  at  the  county  seat.    It  was  contended  by  the  attorney- 
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general  that  this  was  a  "willful  omission  to  perform  a  duty 
enjoined  by  law  upon  a  public  officer,"  within  the  meaning 
of  section  176  of  the  Penal  Code.  It  was  held  that  the  failure 
to  reside  at  the  county  seat  was  not  an  **  omission  to  perform 
any  duty  enjoined  by  law  upon  a  public  officer,"  and  that, 
therefore,  the  indictment  did  not  charge  any  offense.  Be- 
cause the  facts  set  forth  in  the  indictment  did  not  constitute 
any  crime  known  to  the  law,  it  was  held  that  the  petitioner 
was  entitled  to  his  discharge.  In  Ferguson  v.  Superior  Court, 
26  Cal.  App.  554,  [147  Pac.  603],  it  was  held  that  if  an  ac- 
cusation under  section  772  of  the  Penal  Code  does  not  state 
facts  sufficient  to  constitute  a  ground  for  the  officer's  removal, 
the  court  is  without  jurisdiction  to  entertain  the  proceeding, 
and  the  officer  is  entitled  to  a  writ  of  prohibition  restraining 
the  trial  court  from  proceeding  further  in  the  matter.  The 
rule  is  clearly  ^d  concisely  stated  by  the  Montana  supreme 
court  as  follows:  "If  aen  information  states  facts  which  do 
not  constitute  any  crime  known  to  the  law,  or  undertakes  to 
state  such  an  offense,  but  the  facts  stated  do  not  constitute 
the  offense,  and  no  addition  to  them,  however  full  and  (;opa- 
plete,  can  supply  what  is  essential,  then  the  court  is  without 
jurisdiction  to  put  the  complainant  on  trial.  In  such  case  the 
judgment  cannot  be  corrected-.  It  is  simply  void."  {In  re 
Farrell,  36  Mont.  254,  [92  Pac.  78^].)  In  Ex  parte  Ruef, 
150  Cal.  665,  [89  Pac.  605],  the  court,  recognizing  a  distinc- 
tion between  proceedings  in  courts  of  inferior  as  distinguished 
from  courts  of  general  jurisdiction,  held  that,  where  the  crim- 
inal proceeding  is  one  pending  in  a  court  of  general  jurisdic- 
tion and  the  indictment  or  information  purports  or  attempts 
to  state  an  offense  of  a  kind  of  which  the  court  has  jurisdic- 
tion, the  question  whether  the  facts  charged  are  sufficient  to 
constitute  an  offense  of  that  kind  will  not  be  examined  into 
on  a  collateral  attack.  As  we  understand  this  statement  of 
the  rule,  it  amounts  practically  to  this :  If  it  can  be  deduced 
from  the  accusation  that  the  prosecutor  intended  to  charge 
an  act  or  an  omission  which  is  a  crime  known  to  the  law,  the 
court  has  jurisdiction  and  habeas  corpus  will  not  lie,  however 
defectively  the  act  or  omission  be  described.  But  if  the  act  or 
omission  charged  or  attempted  to  be  charged  as  an  offense  is 
not  a  crime  known  to  the  law,  then  the  court  is  without  juris- 
diction, and  its  judgment  a  nullity.  We  think  the  only  con- 
clusion that  is  consistent  with  the  weight  of  authority  and  the 
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decisions  of  our  own  supreme  court  is  that  if  the  accusation 
filed  against  McKamy  states  facts  which  do  not  constitute  any 
crime  known  to  the  Utw  of  this  state,  the  court  was  without 
jurisdiction,  and  its  judgment  void. 

Did  the  accusation  state  facts  that  constitute  any  offense 
known  to  the  criminal  law  of  this  state!  [4]  We  think  not. 
It  did  not  differ  in  any  material  respect  from  that  held  to  be 
insufficient  in  Ferguson  v.  Superior  Coturi,  26  Cal.  App.  554, 
[147  Pac.  603]. 

The  written  accusation  presented  to  the  superior  court  for 
McKamy's  removal  from  office  alleges  that,  at  the  tim^s 
therein  mentioned,  he  was  the  city  marshal  of  Bakersfield; 
that  in  that  city  there  was  at  that  time  a  large  number  of 
women  living  in  houses  of  prostitution  or  cribs,  maintaining 
or  keeping  said  places  as  disorderly  houses  or  houses  of  ill- 
fame;  that  such  houses  had  been  resorted  to  by  divers  and 
sundry  persons  for  the  purposes  of  prostitution ;  and  that  such 
women  kept  such  places  as  houses  of  ill-fame  for  the  purposes 
of  prostitution.  Then  follows,  in  paragraph  IIJ,  a  descrip- 
tion of  the  houses  or  cribs,  and  the  allegation  that  *'such 
places  have  been  erected,  maintained,  leased,  and  let"  for 
the  purposes  of  prostitution  and  lewdness,  and  that  **the  oc- 
ciipancy  and  living  in  said  houses'*  by  said  women  **has  been 
open  and  notorious,"  and' that  the  women  in  said  places  ** dress 
and  conduct  themselves  in  a  vile  and  indecent  manner,  as 
follows:  That  said  women  and  girls  will  leave  said  cribs  and 
solicit,  entice,  and  invite  those  passing  thereby  to  visit  them 
therein  for  the  purposes  of  prostitution  and  lewdness."  Then 
follows  paragraph  IV,  which  is  as  follows:  *'That  during  all 
of  the  times  above  mentioned,  said  defendant  James  McKamy 
has  had  knowledge  of  the  fact  that  said  women  were  doing  the 
things  and  performing  the  acts  as  in  the  paragraph  last  here- 
inbefore alleged  [i.  e.,  the  third  paragraph] ,  and  that  he  has 
failed,  refused,  and  neglected,  and  still  fails,  refuses,  and 
neglects  to  cause  the  arrest  or  prosecution  of  the  said  women, 
or  any  of  them,  for  said  acts,  but  permits  them  to  occupy  the 
said  cribs  as  hereinabove  alleged,  without  molestation  or  f  oi'ce 
against  them." 

Nowhere  in  the  accusation  is  it  alleged,  nor  is  it  even 
claimed,  that  any  warrant  was  ever  delivered  to  McKamy  for 
the  arrest  of  any  of  the  persons  referred  to  in  the  accusation. 
The  offenses  which  the  accusation  attempts  to  allege  were 
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committed  by  the  women  whom  McKamy  failed  to  arrest  were 
misdemeanors  only.     (Pen.  Code,  sees.  315,  316,  318.)  * 

In  Ferguson  v.  Superior  Cowri,  26  Cal.  App.  554,  [147  Pac. 
603],  it  is  held  that  where  the  only  special  charges  of  neglect 
on  the  part  of  the  officer  to  perform  his  official  duties  are, 
first,  his  failure  "to  cause  the  prosecution  or  the  arrest  of  any 
persons  letting  cribs  for  the  purposes  of  prostitution,"  and 
second,  his  failure  to  cause. the  prosecution  or  arrest  of  "any 
of  the  persons  residing  therein,"  the  accusation  fails  to  state 
facts  sufficient  to  constitute  a  ground  for  the  officer's  removal. 
It  was  held  in  that  case  that  the  accusation  was  insufficient 
to  give  the  court  jurisdiction  to  remove  the  officer,  even  though 
it  alleged  that  he  had  knowledge  H>f  all  the  facts  respecting 
such  letting  of  the  cribs  and  residence  therein;  and  that, 
while  the  code  provides  that  in  prosecutions  for  keeping  a 
house  of  prostitution,  common  repute  may  be  received  as  in- 
dependent evidence  of  the  character  of  the  house  and  the 
women  resorting  to  it,  the  failure  of  a  peace  officer  to  act 
upon  such  coi|unon  repute  in  arresting  the  keeper  or  the  in- 
mates thereof  does  not  constitute  a  neglect  of  official  duty,  al- 
though it  might  excuse  such  action  if  he  did  arrest  them. 

[5]  Where,  as  in  the  accusation  in  question  here,  it  is 
sought  to  remove  a  peace  officer  from  his  office  upon  the 
ground  that  he  "has  refused  or  neglected  to  perform  the  offi- 
cial duties  pertaining  to  his  office,"  in  that  he  has  refused  or 
neglected  to  arrest,  for  a  crime  amounting  to  a  misdemeanor 
only,  some  person  whom,  it  is  claimed,  it  was  his  duty  to  ar- 
rest— no  warrant  for  such  arrest  having  been  issued — ^two 
things  are  essential :  (1)  That  the  person  whom  it  is  claimed 
should  have  been  arrested  committed  or  attempted  to  commit 
a  misdemeanor;  and  (2)  that  the  misdemeanor'  was  com- 
mitted or  attempted  to  be  committed  in  the  officer's  presence. 
A  peace  officer  has  authority  to  make  an  arrest  for  a  misde- 
meanor only  when  he  is  armed  with  a  warrant  or  the  crime 
is  committed  in  his  presence.     (Pen.  Code,  sec.  836.) 

The  accusation  against  McKamy  fails  to  allege,  not  only 
that  any  warrant  had  been  delivered  to  him,  but  that  any 
of  the  women  had  committed,  in  his  presence,  any  act  suffi- 
cient to  constitute  any  oflfense  denounced  by  any  Penal  Code 
section  to  which  our  attention  has  been  called.  The  charge  in 
the  accusation  is  that  McEamy  "has  had  knowledge  of  the 
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fact  that  aaid  women  were  doing  the  things  and  performing 
the  acts  as  in  the  paragraph  last  hereinbefore  alleged/'  i.  e., 
paragraph  III.  The  only  acts  that  paragraph  III  alleges 
were  committed  by  the  women  are :  1.  Occupying  and  living 
in  said  houses  of  prostitution  openly  and  notoriously ;  and  2, 
Dressing  and  conducting  themselves  **in  a  vile  and  indecent 
manner,  as  follows:  That  said  women  and  girls  will  leave 
said  cribs  and  solicit,  entice,  and  invite  those  passing  thereby 
to  visit  them  therein  for  the  purposes  of  prostitution  and 
lewdness/'  It  is  not  alleged  that  the  women  ** willfully'* 
lived  in  or  occupied  the  houses,  though  the  language  of  sec- 
tion 315  of  the  Penal  Code  is  that  **  Every  person  who  .  .  . 
wiUfiUly  resides  in  such  house,  is  guilty  of  a  misdemeanor.*' 
As  to  the  alleged  soliciting  and  enticing,  it  it  not  alleged  that 
any  unmarried  female  was  enticed — ^the  crime  denounced  by 
section  266  of  the  Penal  Code — ^nor  that,  by  reason  of  such 
soliciting,  enticing,  or  inviting,  any  person  was  ''prevailed 
upon'*  to  visit  the  room  of  any  of  the  lewd  women — ^the  offense 
denounced  by  section  318  of  the  Penal  Code.  Our  attention 
has  not  been  called  to  any  other  code  section  making  it  an 
offense  to  solicit,  entice,  or  invite. 

An  analysis  of  the  language  of  the  accusation  whereby  it 
was  sought  to  deprive  McKamy  of  his  oflSce  discloses  that  the 
alleged  neglect  of  official  duty  with  which  he  w^  charged  was 
not  stated  so  strongly  as  in  the  similar  case  against  Ferguson 
— the  petitioner  for  the  writ  in  Fergt^on  v.  Superior  Court, 
26  Cal.  App.  554,  [147  Pac.  603].  For  the  reasons  set  forth 
in  that  case,  with  which  we  agree,  we  hold  that  the  accusa- 
tion against  McKamy  did  not  state  facts  sufficient  to  give  the 
court  jurisdiction  to  punish  him  by  depriving  him  of  his  office 
and  adjudging  that  he  pay  a  fine  of  five  hundred  dollars  to  the 
informer,  the  plaintiff  in  this  action. 

Respondent  seeks  to  differentiate  the  accusation  here  in 
question  from  that  presented  against  Ferguson  by  arguing 
that  the  accusation  against  McKamy  alleges  that  he  ''permits'' 
the  women  **to  occupy  said  cribs  as  hereinbefore  alleged." 
The  word  ** permit"  is  a  word  of  xsonsiderable  elasticity;  it 
lacks  clearcut  and  precise  definiteness.  As  defined  by  Web- 
ster and  others,  ** permit"  implies  no  affirmative  act.  It  in- 
volves no  intent.  It  is  mere  passivity,  abstaining  from  pre- 
ventative action.  (In  re  Thomas,  103  Fed.  272,  274.)  [6] 
An  allegation  that  McKamy  "permits"  the  women  to  occupy 


I 


Digitized  by  VjOOQIC 


Maixih,  1919.]  Dorrjs  v.  McKamt.  275 

the  cribs  amounts  to  no  more  than  that  having  received  no^ 
warrant  issued  upon  a  complaint  sworn  to  by  some  person 
moved  thereto  by  a  proper  sense  of  civic  duty,  and  not  having 
seen,  ''committed  in  his  presence,*'  any  acts  sufficient  to  con- 
stitute any  of  the  oflfenses  denounced  by  the  Penal  Code,  he 
made  no  arrests. 

While,  in  the  light  of  the  facts  alleged  in  the  accusation, 
McKamy 's  failure  to  swear  to  a  complaint,  as  any  private  citi- 
zen might  have  done,  indicates  a  lack  of  appreciation  of  the 
duties  that  devolve  upon  every  decent  citizen  having  knowl- 
edge of  facts  sufficient  to  justify  the  honest  belief  that  mis- 
demeanors have  been  coipmitted,  nevertheless,  as  was  said 
in  the  Ferguson  case,  **We  cannot  subscribe  to  the  proposi- 
tion that  the  failure. of  an  officer,  without  process,  to  make  an 
arrest  under  such  circumstances,  or  to  swear  to  a  complaint 
and  cause  the  prosecution  of  the  offenders,  constitutes  a  mis- 
demeanor, to  wit,  neglect  of  official  duties,  for  which  he  may 
be  removed  from  office.  Under  such  circumstances,  to  sub- 
ject him  to  a  prosecution  tmder  the  provisions  of  section  772 
of  the  Penal  Code,  at  the  relation  of  one  seeking  to  recover 
the  five  hundred  dollar  penalty  provided  therein,  would  not 
only  impose  unnecessary  and  intolerable  burdens,  but  strip 
him  of  all  discretion  in  the  making  of  arrests  for  misdemean- 
ors, and  require  him  at  his  peril  to  make  arrests  of  vagrants, 
prostitutes,  and  inmates  of  houses  of  prostitution  upon  com- 
mon repute  or  information.*' 

The  accusation  here  in  question  is  not  simply  a  case  where 
the  document  has  been  inartifipially  drawn,  or  a  case  where  it 
intimates  the  existence  of  facts  necessary  to  the  constitution 
of  the  offense  denounced  by  section  772  of  the  Penal  Cod^, 
or  even  an  attempted'  statement,  insufficient,  but  indicating  a 
purpose  to  declare  on  the  essential  facts.  There  is  here  a  total 
failure  to  allege  any  offense  for  which  McKamy  may  be  pun- 
ished by  removal  from  office;  and  that  the  court  was  without 
jurisdiction  and  the  judgment  a  nullity  is  the  only  conclusion 
that  accords  with  such  cases  as  Ex  parte  Harrold,  47  Cal.  129 ; 
Siebe  v.  Superior  Court,  114  Cal.  551,  [46  Pac.  456],  and  Fer- 
guson V.  Superior  Court,  26  Cal.  App.  554,  [147  Pac.  603]. 
Tested  by  the  rulings  in  those  cases,  the  accusation  was  not 
merely  defective,  or  technically  insufficient,  not  merely  de- 
murrable or  subject  to  a  motion  to  quash,  but,  in  the  language 
of  Ex  parte  SJum,  4  Okl.  Cr.  416,  [113  Pac.  1062],  '*it  was 
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elementally  and  fundamentally  defective  in  substance,  so  that 
it  charged  a  crime  in  no  manner  or  form  and  by  ^o  intend- 
ment." 

For  these  reasons  we  hold  that  respondent  never  was  a 
creditor  of  McKamy. 

Other  points  are  made,  but  what  has  been  said  is  sufficient 
to  dispose  of  the  appeal. 

The  appeal  from  the  order  denying  the  motion  for  a  new 
trial  is  dismissed. 

Judgment  reversed. 

Sloane,  J^  and  Thomas,  J.,  concurredi 


[Oy.  No.  2744. .  Tint    Appellate   Disfcfiot,  Division  Two.— Maivli  14» 

1910.] 

THE  NATIONAL  BANK  OF  SAN  MATEO  (a  Corporation), 
Appellant,  v.  LESLIE  D.  WHITNEY,  Respondent. 

[1]  Banks  and  Banking  —  Siqnino  of  Blank  Note  —  Complbtion  by 
Cashikr — Agency — Where  a  depositor  signs  a  blank  promiseorj 
note  and  turns  it  over  to  the  cashier  of  the  bank  with  directions  to 
fill  it  in  and  credit  the  proceeds  to  a  given  account  upon  receiving 
eertain  instructions,  and  such  cashier  thereafter,  without  having  re- 
ceived the  instructions,  fills  in  the  blanks  in  the  note,  he  acts  as  the 
agent  of  such  depositor  and  not  of  the  bank. 

[2]  Id. — ^Legal  Position  of  Pabties. — When  such  note  was  filled  in  hj^ 
the  cashier,  the  legal  position  of  the  parties  was  exactly  the  same 
aa  if  the  depositor  himself,  on  the  date  the  note  was  filled  in,  had 
taken  or  sent  to  the  bank  a  oompletelj  filled  and  signed  note. 

[3]  Id. — Abstraction  op  Funds  by  Cashiee  —  Loss. — If  a  depositor 
hands  his  promissory  note  to  the  cashier  of  the  bank  with  instruc- 
tions to  charge  the  same  to  his  personal  account  and  credit  the  pro- 
ceeds  to  the  account  of  a  given  company,  and  such  cashier  charges 
the  note  to  the  personal  account  of  such  depositor  and  abstracts  the 
amount  of  the  note  from  the  bank's  funds,  the  loss  will  fall  on  the 
bank. 

[4]  Id. — ^Deposit  of  Note  —  Deliveby  —  Acceptance.— If  a  depositor 
manually  delivers  his  note  to  a  bank,  there  is  no  dielivery  within  the 
meaning  of  the  law  until  the  bank,  or  someone  acting  for  it,  takes 
affirmative  action,  which  may  be  a  mere  oral  consent  to  advance  th« 
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money  repreeented  bj  tlie  note,  the  entrj  of  the  note  in  the  books 
of  the  bank  and  the  transfer  of  proper  credit,  or  perhaps  eome  other 
aet;  but,  until  the  affirmatiTe  aet  ia  taken,  there  ia  no  aeoeptanca 
of  delhreiy  hy  the  bank. 

m   Id. — ^DlSREGAKD   OF   PbESCBIBKD  CONDITIONS  —  BXLIVXBT. — ^If   OOndl* 

tiona  preecribed  by  eueh  depositor  aro  frandukntly  disregarded  l^ 
the  bank,  or  its  agent,  there  ia  no  deliyery  binding  the  maker,  there 
being-  no  meeting  of  minds. 

[6]  Id.— ABSTEiLonoN  of  Funds  by  C^hub — GA.nsE  of  Peejitdioe. — 
Where  the  cashier  placed  the  note  in  the  bank's  files  and  caused  it 
to  be  charged  to  the  account  of  the  depositor  and  then  abstracted 
the  amount  of  the  note  from  the  bank's  f uni^,  the  prejudice  suffered 
by  the  bank  was  by  reason  of  the  theft  by  such  cashier,  and  not  by 
reaaon  of  the  note. 

[7]  Id.— CoNsiDntATioN  fob  Note — Pebsuhption  —  Benefits.— The 
presumption  of  consideration  because  a  note  is  written  cannot  over- 
eome  direct  evidence  that  neither  the  depositor  nor  the  company  to 
whom  he  had  directed  that  the  proceeds  be  credited  received  any 
benefit  from  the  transaction. 

[8]  Peincipal  and  Agent — Misapplioation  of  Funds  —  Liabilitt  of 
Peinoipal— Exception  to  Buls. — The  rule  that  where  one  trusts 
another  with  commercial  paper,  either  signed  or  unsigned,  and  the 
person  trusted  misapplies  the  funds  reoeived  for  such  commercial 
paper,  the  loss  falls  on  the  trustor,  beoauae  the  wrongdoer  is  hia 
agent,  does  not  apply  where  such  agent  subsequently  gets  possession 
of  the  money  of  another  princixml. 

[9]  Findings — Conclusion  of  Law — 1Taemt.B8S  Ebboe. — In  an  action 
to  recover  upon  a  promissory  note,  a  finding  "that  no  part  of  the 
principal  sum  or  the  interest  on  said  promissory  note  is  due  or 
owing"  is  a  conclusion  of  law,  bilt  where  there  was  no  delivery  of, 
nor  consideration  for,  the  note,  the  finding  is  not  prejudieiaL 

[10]  Id. — CdNSTEUCTiON  OF. — Findings  must  be  construed  together  to 
uphold  the  judgment  entered  upon  them. 

[11]  Estoppel— Innocent  Parties — Acts  of  Thibd—IjT ability. — The 
rule  that  where  one  of  two  innocent  parties  must  suffer  by  the  acts 
of  a  third,  the  loss  must  fall  upon  the  first  negligent  actor,  can  have 
no  application  where  a  depositor  of  a  bank  delivers  to  the  cashier 
his  promissory  note,  with  instructions  to  chaorge  the  same  to  his  ac- 
count and  credit  the  proceeds  to  a  given  company,  and  such  cashier, 
after  depositing  the  note  in  the  bank's  files,  abstracts  the  amount  of 
the  note  from  the  bank's  funds. 

[12]  Peincipal  and  Agbnt— EInowledob  of  Agent— Imputed  to  Pein- 
cipal.— The  rule  that  where  an  agent  receives  notice,  it  is  not  imputed 
to  the  principal  if  the  agent  is  engaged  in  committing  an  inde- 
pendent  fraudulent   act   upon  his  own   account,  is   subject  to  the 
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exception  that  where  the  agent  is  the  sole  representatiT©  of  the  pria- 
eipal  in  the  tranaaction,  and  does  not  deal  with  the  principal,  or 
with  any  other  agent  acting  for  him,  the  general  law  of  agency  is 
Btni  applicable,  and  the  knowledge  of  the  agent  hi  imputed  to  the 
principal. 

[13]  Appeal  —  Affibmativb  Defense  —  Failure  to  Find  upon  —  Be- 
VERSAL  OF  Judgment. — A  judgment  will  not  be  reversed  for  failure 
to  find  upon  an  affirmative  defense  if  the  record  does  not  show  that 
evidence  was  introduced  in  support  thereof,  or  where  the  evidence 
introduced  wee  not  sufficient  to  support  a  finding  in  favor  thereof, 
if  such  finding  had  been  made.  ' 

[14]  Id. — Erbob — Injury. — ^Upon  appeal,  it  is  incumbent  upon  the  appel- 
lant to  show  not  alone  error,  but  injury  from  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  H.  Linf orth  and  Boss  &  Boss  for  Appellant. 

Norman  A.  Eisner  for  Respondent. 

HAVEN,  J. — This  suit  was  to*  recover  three  thousand  dol- 
lars on  an  instrument,  in  form  a  promissory  note,  dated 
July  14,  1915,  and  signed  by  the  defendant.  Defendant  de- 
nied the  execution  of  the  note  and  the  debt,  and  in  a  sep- 
arate defense  and  by  way  of  cross-complaint  alleged  facts  to 
which  further  reference  is  made  in  this  opinion,  and  which 
were  claimed  to  constitute  a  complete  defense  to  the  action. 

The  judgment  was  in  favor  of  the  defendant.  On  this  ap- 
peal by  plaintiff  numerous  contentions  are  made,  for  an  un- 
derstanding of  which  it  is  necessary  to  state  the  facts  dis- 
closed by  the  evidence. 

The  Leslie  Salt  Eefining  Company  was  a  corporation  of 
which  Leslie  D.  Whitney  was  the  president,  his  brother  St. 
John  Whitney  was  a  member  of  its  board  of  directors  and 
business  manager,  and  W.  M.  Roberts  was  a  stockholder  and 
a  director.  Roberts  was  also  the  cashier  of  the  plaintiff  bank. 
The  Salt  Company  and  Leslie  D.  Whitney  were  both  custom- 
ers of  the  plaintiff  bank,  and  had  been  frequent  borrowers  for 
at  least  five  years  prior  to  July  1,  1915.  All  of  the  dealings 
of  the  defendant,  both  individually  and  on  behalf  of  the  Salt 
Company,  with  the  bank  had  been  carried  on  with  Roberts  as 
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cashier.  On  June  30, 1915,  the  defendant,  Leslie  D.  Whitney, 
who  was  about  to  enter  a  hospital  for  treatment,  visited  the 
bank  and  explained  to  Roberts  that  the  Salt  Company  might 
shortly  thereafter  require  accommodation,  and  since  its  bank 
loans  were  already  close  to  its  margin  of  credit,  he,  Whitney, 
desired  to  leave  in  the  hands  of  Roberts  a  blank  note  to  be 
filled  in  by  Roberts  upon  the  order  of  his  brother  or  himself, 
then  to  be  charged  to  his  personal  account,  and  the  proceeds 
to  be  applied  to  the  credit  of  the  Salt  Company.  Under  these 
conditions  he  signed  the  blank  note  and  left  it  with  Roberts. 
On  the  same  day  he  went  to  the  hospital,  where  he  remained 
for  some  weeks.  On  July  14,  1915,  without  having  received 
instructions  from  either  of  the  Whitneys,  Roberts  filled  in  the 
blanks  of  the  note  over  the  name  of  Whitney  for  three  thou- 
sand dollars.  [1]  Roberts  was  clearly  acting  as  the  agent 
of  Whitney  and  in  violation  of  his  trust  in  filling  in  the  note, 
but  so  long  as  it  remained  in  his  possession,  no  one  was  in- 
jured by  his  action.  [2]  When  the  note  was  filled  in  by " 
Roberts  the  legal  position  of  the  parties  was  exactly  the  same 
as  if  Whitney  himself,  on  July  14,  1915,  had  taken  or  sent  to 
the  bank  a  completely  filled  and  signed  note  in  the  words  of 
the  instrument  in  suit.  [3]  If  on  that  day  Whitney  had 
handed  the  note  to  Roberts  with  instructions  to  charge  the 
same  to  his  personal  account  and  to  credit  the  proceeds  to 
the  Salt  Company  account,  and  Roberts  had  charged  the  note 
to  the  personal  account  and  had  abstracted  three  thpusand 
dollars  of  the  bank's  funds,  there  could  be  no  question  as  to 
the  loss  falling  upon  the  appellant.  With  the  three  thousand 
dollar  note  in  his  possession  as  the  agent  of  Whitney,  Roberts 
did  what  neither  Whitney  himself,  nor  his  agent,  could 
have  done.  By  virtue  of  his  position  as  cashier  of  the  bank, 
he  placed  the  note  in  the  bank's  files  ,and  caused  it  to  be 
charged  to  Whitney's  personal  account.  It  is  claimed  by  the 
appellant  that  this  act  on  the  part  of  Roberts  constituted  a 
delivery  of  the  note  from  Whitney  to  the  bank.  It  is  true 
that  there  was  manual  tradition  of  the  note  from  Roberts  as 
Whitney's  agent  to  the  bank's  papers  in  violation  of  Roberts' 
duty  to  Whitney.  If  Roberts'  activities  had  terminated  at 
that  point,  however,  there  could  be  no  doubt  that  the  bank 
could  not  have  recovered  on  the  note,  because  there  was  no 
consideration  at  that  time  passing  to  Whitney  or  suffered 
by  the  bank.    All  further  dealings  with  the  note  and  with  the 
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bank's  accounts  must  have  been  had  by  some  employee  or 
agent  of  the  bank.  The  note  being  in  possession  of  the  bank, 
and  the-  control  of  it  having  passed  entirely  from  Whitney 
and  his  agent,  Roberts,  or  some  other  employee  of  the  bank, 
abstracted  three  thousand  dollars  of  the  bank's  cash,  the  note 
being  charged  to  the  personal  accoun^t  of  Whitney  to  hide 
the  peculation.  It  was  the  bank's  money  which  was  stolen 
and  not  Whitney's.  The  bank  could  not  have  recovered  on 
the  note  in  its  possession  before  the  theft,  and  it  cannot  re- 
cover on  the  note  because  of  the  theft  of  its  own  funds  by  its 
own  officer  or  employee.  If  a  merchant  sends  his  bookkeeper 
to  his  bank  with  a  check  for  three  thousand  dollars  to  be  de- 
posited, and  the  bookkeeper  d'elivers  the  check  to  the  bank's 
teller  with  instructions  to  deposit  the  proceeds  to  his  em- 
ployer's account,  and  the  teller  destroys  the  deposit  slip  and 
treats  the  check  as  a  cash  transaction,  abstracting  the  money 
and  not  crediting  the  deposit  account  of  the  merchant,  the 
loss,  of  course,  would  fall  on  the  bank.  The  principles  of  law 
applicable  to  this  transaction  are  so  clear  that  citation  of  au- 
thority seems  unnecessary.  The  judgment  of  the  lower  court 
was  in  accordance  with  these  principles.  The  only  questions 
open  are  whether  or  not  the  contentions  of  the  appellant  in 
its  attack  upon  the  findings  are  convincing. 

The  lower  court  found  that  the  note  in  suit  was  never  made, 
executed,  or  delivered  to  the  plaintiflE  by  the  defendant.  On 
behalf  of  the  appellant  it  is  said  there  is  no  evidence  to  con- 
tradict the  facts:  (1)  That  the  defendant  signed  the  note; 
(2)  that  he  left  it  with  Roberts;  (3)  that  on  the  date  of  the 
note  and  before  its  maturity  Roberts  placed  the  note  in  the 
possession  and  in  the  files  of  the  plaintiff;  (4)  that  the  em- 
ployees of  the  bank  entered  the  note  on  the  day  of  its  date 
in  regular  course  of  business  on  the  books  of  the  bank;  (5) 
that  the  note  remained  in  the  possession  of  the  plaintiff  until 
the  trial.  These  facts  correspond  in  detail  with  the  statement 
above  made.  When  Roberts  placed  the  note  in  the  files  of 
the  bank  there  was  manual  tradition,  but  there  was  no  de- 
livery in  legal  effect.  Roberts,  as  the  cashier  of  the  bank, 
when  he  placed  the  note  in  the  bank's  files  had  no  intention 
of  giving  either  Whitney  or  the  Salt  Company  credit  for  it. 
Manual  tradition  was  not  accepted  by  the  bank  in  the  or- 
dinary course  of  business,  and  the  delivery,  without  such  ac- 
ceptance, was  not  effectual  at  law.     (8  Corpus  Juris,  p.  210, 
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sec.  340;  1  Daniels  on  Negotiable  Instruments,  sec.  63.)  [4] 
If  a  cust(Hner  manually  delivers  his  note  to  a  bank,  there  is 
no  delivery  within  the  meaning  of  the  law  until  the  bank, 
or  someone  acting  for  it,  takes  afl^mative  action,  which  may 
be  a  mere  oral  consent  to  advance  the  money  represented  by 
the  note,  the  entry  of  the  note  in  the  books  of  the  bank  and 
the  transfer  of  proper  credit  or  perhaps  some  other  act;  but, 
until  the  affirmative  act  is  taken,  there  is  no  acceptance  of 
delivery  by  the  bank.  [5]  If  conditions  prescribed  by  the 
maker  of  the  note  are  fraudulently  disregarded  by  the  bank, 
or  its  agent,  there  is  no  delivery  binding  the  maker,  for  the 
reason  that  there  is  no  meeting  of  minds.  In  this  case  it  is 
contended  that  when  Roberts,  or  someone  acting  under  his 
direction  for  the  bank,  charged  the  note  against  the  account 
of  Whitney,  that  act  constituted  an  affirmative  act  necessary 
to  complete  delivery ;  but  the  record  shows  that  while  a  charge 
was  made  against  Whitney,  credit  was  not  given  either  to 
Whitney  or  to  the  Salt  Company.  Without  such  credit  th6  de- 
livery was  neither  complete  nor  binding. 

It  is  next  contended  that  under  section  1605  of  the  Civil 
Code  the  bank  suffered  a  prejudice  by  reason  of  the  note,  in 
that  Roberts,  the  bank's  cashier,  obtained  three  thousand 
dollars  of  the  bank's  funds  on  the  strength  of  the  note,  and, 
therefore,  t^^at  the  second  finding  that  the  note  was  without 
consideration  is  not  supported  by  the  evidence.  [6]  Mani- 
festly the  prejudice  suffered  by  the  bank  was  by  reason  of  the 
theft  and  not  by  reason  of  the  note.  If  another  customer  of  the 
bank  whose  account  was  overdrawn  had  called  at  the  bank  on 
July  14,  1915,  and  handed  the  cashier  Roberts  his  note  for 
three  thousand  dollars,  with  instructions  to  charge  him  with  the 
note  and  credit  the  proceeds  to  his  commercial  account,  and 
Hr.  Roberts  had  placed  the  note  in  the  files  of  the  bank, 
charged  it  to  its  maker,  but  instead  of  giving  the  customer 
credit,  had  himself  abstracted  the  money,  it  could  not  be 
claimed  that  the  maker  of  the  note  was  liable  thereon.  This 
case  presents  the  same  situation. 

The  appellant  relies  upon  the  presumption  of  consideration 
because  the  note  was  written,  and  cites  cases  to  the  effect 
that  the  burden  of  showing  a  want  of  consideration  rests 
upon  the  party  seeking  to  avoid  it.  [7]  The  presumption 
cannot  overcome  the  direct  evidence  in  this  case  that  neither 
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Whitney  nor  the  Salt  Company  received  any  benefit  from 
the  note.     ( WUUams  v.  Hass}iagen,166  Cal.  386,  [137  P^.  9] .) 

It  is  contended  that,  since  Roberts  was  the  agent  of  Whitney 
until  the  note  passed  into  the  possession  of  the  bank,  and 
since  Roberts  had  access  to  the  bank's  cash,  from  which  he 
abstracted  three  thousand  dollars,  the  agent  of  Whitney  re- 
ceived the  proceeds  of  the  note.  The  evident  answer  to  this 
contention  is  that  Roberts  was  not  the  agent  of  Whitney  in 
abstracting  the  money  from  the  bank  nor  in  receiving  it  as 
a  thief.  [8]  The  large  number  of  cases  cited  by  the  appel- 
lant simply  establish  the  rule  that  where  o6e  trusts  anoUier 
with  commercial  paper,  either  signed  or  unsigned,  and  the 
person  trusted  misapplies  the  funds  received  for  such  com- 
mercial paper,  the  loss  falls  on  the  trustor,  because  the  wrong- 
doer was  at  all  times  his  agent.  Where  the  agent  subse- 
quently gets  possession  of  the  money  of  another  principal, 
as  Roberts  did  in  this  case,  the  cases  relied  upon  by  the  ap- 
pellant do  not  apply.  For  instance,  the  appellant  cites 
Deinaresi  v.  Holdeman,  34  Ind.  App.  685,  [73  N.  E.  714],  as 
an  illuminating  case.  The  bank  in  question  was  located  at 
the  town  of  Elkhart  and  one  Kerstetter  was  its  cashier. ,  Finn, 
a  depositor  frojn  the  town  of  Goshen,  handed  Kerstetter  two 
thousand  nine  hundred  dollars  to  be  by  him  deposited  in  the 
bank  to  Finn's  credit.  Kerstetter  did  not  deposit  the  money. 
It  was  sought  to  hold  the  bank  for  Kerstetter 's  defalcation. 
The  court  very  properly  decided  that  Finn  did  not  intrust  the 
money  to  Kerstetter  as  cashier  and  that  Kerstetter  never  re- 
ceived it  as  cashier,  and,  therefore,  the  bank  never  received  it. 
In  this  case  the  facts  are  similar  up  to  the  point  where  Rob- 
erts placed  the  note  in  the  bank's  files  and  thereafter,  solely 
as  the  bank's  cashier,  caused  the  entries  to  be  made  in  tiie 
bank's  books  and  took  from  the  bank's  cash  the  money  to 
which  as  Whitney's  agent  he  could  have  had  no  access. 

The  third  finding  was  that  no  part  of  the  principal  or  in- 
terest of  the  note  had  been  paid  and  ''that  no  part  of  the  prin- 
cipal sum  or  the  interest  on  said  promissory  note  is  due  or 
owing."  On  behalf  of  the  appellant  it  is  maintained  that  the 
last  clause  of  the  finding  is  a  conclusion  of  law.  [9]  This 
contention  is  correct,  but  as  there  was  no  delivery  of,  nor 
consideration  for,  the  note,  the  appellant  is  not  prejudiced  by 
the  addition  of  a  clause  which  is  but  surplusage.  [10]  The 
findings  must  be  construed  together  to  uphold  the  judgment 
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entered  upon  them.  {Flora  v.  Bimini  Water  Co.,  161  Cal. 
495,  [119Pac.  661].) 

It  is  further  claimed  that  the  blanket  findings  of  the  truth 
of  the  allegations  of  the  defendant's  separate  defense  in  the 
cross-complaint  were  not  supported  by  the  evidence.  The  ar- 
gument is  based  on  the  contention  that  the  cashier  of  the  bank 
as  such  had  no  power  to  make  the  original  agreement  with 
"Whitney  in  regard  to  filling  in  the  note  and  carrying  it  to 
the  credit  of  the  Salt  Company  when  instructed  by  Whitney 
or  his  brother  to  do  so,  for  the  reason  that  express  authority 
had  never  been  given  him  by  the  bank  to  that  end.  Whitney 
testified  that  he  had  had  similar  transactions,  where  he  had 
left  signed  blank  notes  with  Roberts  as  cashier  of  the  bank, 
and  the  bank  had  carried  through  the  transactions  as  agreed 
upon  between  him  and  Roberts.  This  evidence  was  sufficient 
to  support  findings  4  and  5. 

It  is  sought  to  apply  the  rule  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  act  of  a  third,  the  loss  must 
fall  upon  the  first  negligent  actor.  [11]  The  analysis  of 
the  facts  of  this  case  shows  that  the  rule  has  no  application 
here.  As  above  stajted,  if  Whitney  himself  had  handed  his 
filled  in  and  signed  note  to  Roberts  in  the  bank  with  the  in- 
struction that  Roberts  should  charge  it  to  his  personal  account 
and  give  the  credit  to  the  Salt  Company,  it  would  have  been 
an  ordinary  banking  tr^saction  and  would  have  implied  no 
suggestion  of  negligence  on  the  part  of  anyone.  This  was 
exactly  the  position  on  July  14th,  when  Roberts  put  into  the 
bank's  files  the  fully  filled  in  and  signed  note.  His  subse- 
quent appropriation  of  three  thousand  dollars  was  not  because 
of  any  negligence  of  Whitney,  but  by  virtue  of  his  connection 
with  the  bank. 

Many  cases  are  cited  to  support  the  proposition  that  where 
an  agent  receives  notice,  it  is  not  imputed  to  the  principal  if 
the  agent  is  engaged  in  committing  an  independent  fraudulent 
act  upon  his  own  acconnt.  The  contention  is  that  the  bank 
was  not  chargeable  with  any  notice  of  the  limited  purpose  to 
which  the  proceeds  of  the  note  could  rightfully  be  applied, 
for  the  reason  that  the  knowledge  of  its  cashier  Roberts  on 
that  matter  was  acquired  by  him  in  furtherance  of  his  own 
fraudulent  plan  to  rob  the  bank.  [12]  The  rule  contended 
for  is  subject  to  this  well-established  exception:  Where  the 
agent  is  the  sole  representative  of  the  principal  in  the  trans- 
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action,  and  does  not  deal  with  the  principal,  or  with  any  other 
agent  acting  for  him,  the  general  law  of  agency  is  still  ap- 
plicable, and  the  knowledge  of  the  agent  is  imputed  to  the 
principal.  In  such  &  case  it  makes  no  difference  that  the 
agent  has  an  opposing  personal  interest,  or  is  engaged  in  a 
personal  fraud  against  his  principal.  This  exception  to  the 
rule  is  clearly  recognized'  in  the  cases  of  McKenney  v.  EUs- 
vwrtk,  165  Cal.  326,  329,  [Ann.  Cas.  1915B,  261,  L.  B.  A. 
1916D,  127, 132  Pac.  75] ,  and  WiUuttm  v.  Easshagen,  166  Cal. 
386,  393^  [137  Pac:  9].  The  cases  from  other  jurisdictions 
are  collated,  and  the  two  rules  contended  for  by  the  opposing 
parties  to  this  action  are  distinguished  in  a  note  in  2  L.  R.  A. 
(N.  S.)  993.  (See,  also,  Mechem  on  Agency,  2d  ed.,  sec. 
1825.) 

The  facts  of  the  instant  case  bring  it  within  the  exception 
to  the  rule  above  referred  to.  Eoberts  alone  acted  for  the 
bank  throughout  the  entire  transaction.  In  furthering  his 
own  fraudulent  designs  he  dealt  with  no  representative  of  the 
bank  other  than  himself  as  its  cashier.  Here  his  knowledge 
as  such  must  be  imputed  to  the  bank. 

It  is  contended  on  behalf  of  the  appellant  that  the  note  was 
not  signed  in  the  ordinary  course  of  business.  This,  too, 
may  be  conceded.  The  method  of  signing  and  filling  in  the 
note  has  nothing  to  do  with  the  case.  It  was  signed  by  Whit- 
ney, it  was  filled  in  by  his  agent,  and  it  was  not  until  the  note 
passed  into  the  files  of  the  bank .  that  the  bank  had  any 
interest  in  it. 

The  last  contention  of  the  appellant  is  that  the  finding  that 
the  defendant  had  done  no  acts  and  was  guilty  of  no  omission 
or  conduct  to  estop  him  from  denying  the  making,  execution, 
and  delivery  of  the  note  and  alleging  its  want  of  consideration, 
is  a  conclusion  of  law,  since  an  estoppel  is  always  a  deduction 
or  conclusion,  and  cases  are  cited  to  this  effect.  Cases  are 
also  cited  to  the  proposition  that  it  is  the  duty  of  the  court 
to  find  upon  all  the  material  issues.  Pacts  were  set  up  in  the 
answer  to  the  cross-complaint  from  which  it  was  claimed  the 
defendant  was  estopped.  The  facts  set  up  in  the  answer  to 
the  cross-complaint,  however,  were  simply  a  detailed  statement 
of  the  facts  set  up  in  the  cross-complaint  itself.  [13]  **It  is 
well  settled  that  a  judgment  will  not  be  reversed  for  failure 
to  find  upon  an  affirmative  defense,  if  the  record  does  not 
show  that  evidence  was  introduced  in  support  thereof,  and 
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the  same  rale  must  obtain  where  the  evidence  introdaeed  was 
not  sufSeient  to  support  a  finding  in  favor  thereof  if  such 
finding  had  been  made.''  {Estate  of  Barda/y,  152  Cal.  753, 
758,  [93  Pac.  1012,  1014].)  If  finding  6  is  not  a  sufficient 
finding  of  fact  froih  the  evidence,  the  court  could  only  have 
enlarged  upon  the  statement  that  the  defendant  had  done  no 
acts  upon  which  the  daim  of  estoppel  could  be  based. 

The  court  found  that  the  note  was  never  delivered  and  that 
it  ''was  and  is  entirely  without  and  unsupported  by  considera- 
tion." Those  findings  control  the  judgment.  Others  are  im- 
materiaL  [14]  It  is  incumbent  upon  the  appellant  to  show 
not  alone  error,  but  injury  from  error.  {SeweU  v.  Price,  164 
Cal.  265,  [125  Pac.  407].) 

The  judgment  is  affiirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  12,  1919. 

All  the  Justices  concurred. 


[dr.  No.  9738.    Tinlb   AppeData    Distriefc,  DlTMoit  Two.— Maidi  14, 

1M9.] 

MARY  HUGHES  PATTERSON,  Respondent,  v.  ALMOND 
CITY  LAND  AND  DEVELOPMENT  COMPANY 
(a  Corporation),  et  al..  Appellants. 

£1]   APPSAL  —  Al/TERNATIVB     METHOD  —  INSUFFICIENT     BrIEFS. — ^Wliere, 

upon  fin  appeal  under  the  alternatiye  method,  there  is  printed  as 
an  appendix  to  appellant's  brief  what  is  designated  a  rSsumS  of  the 
evidence  of  certain  witnesses,  and  in  the  brief  itself  are  certain  con- 
elusions  of  fact,  to  support  which  no  reference  is  made  either  to  the 
transcript  or  the  appendix,  and  there  is  nothing  printed  in  either 
brief  .to  inform  the  court  clearly  whaA  the  issues  were  before  the 
lower  court,  and  but  a  single  one  of  the  findings  is  printed,  and 
that  in  the  appendix  to  respondent's  brief,  the  appellate  court  will 
not  examine  the  t3rpewritten  tra&script  in  search  of  error  upon  which 
t6  base  a  reversal 


Digitized  by  VjOOQ  IC 


286    Patterson  v.  Almond  City  Land  etc.  Co.    [40  CaL  App. 


[2]  L). — OoNPLiCT  OF  EviDENCB — ^FINDINGS. — ^The  appellate  eonrt  cannot 
overturn  the  findings  of  the  trial  court  where  there  is  a  sobetantial 
conflict  of  evidence  upon,  the  facts  found. 

[3]  Trials  —  Absent  Witness  —  Continuance  Bepusbd  —  Habmlbsb 
Ebbob. — ^Where  the  parties  stipulated  that  the  evidence  of  an  absent 
witness  might  be  introduced  after  all  other  available  evidence  had 
been  introduced,  the  trial  court  did  not  commit  reversible  error  in 
refusing  to  grant  a  continuance  on  account  of  the  continued  absence 
of  such  witness  where  his  testimony  could  have  had  no  greater  force 
than  to  import  a  further  conflict  of  evidence  upon  an  iiomaterial 
matter. 

[4]  Contracts — Rescission — ^Bbstobation  of  ^Consideration. — Deposit 
in  a  bank,  by  one  party  to  an  agreement  of  exchange  who  desires  to 
rescind  the  contract  on;  the  ground  of  fraud,  of  a  deed  of  reconvey- 
ance to  the  other  party,  and  notification  to  such  other  party  to  call 
for  it,  constitutes  a  sufficient  notice  of  rescission  and  offer  to  restore 
the  considera/tioD. 

[6]  Judgments — ^Action  to  Set  Aside — Indibectt  Attack. — ^A  judg- 
ment at  law  in  a  prior  action  between  the  same  parties  is  not  res 
adjudicata  on  the  issues  in  a  subsequent  suit  in  equity  to  set  aside 
such  judgment.  While  this  is  not  a  direct  attack  upon  the  judg- 
ment, neither  is  it  collateral,  but  is  properly  designated  as  an  indirect 
attack. 

AJPPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Stanley  A.  Smith,  Judge  Presiding.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  S.  Derby  and  J.  C.  Nichols  for  Appellants. 

Jay  Monroe  Latimer  and  J.  B.  Pemberton  for  Respondent. 

HAVEN,  J. — The  appeal  is  from  a  judgment  in  favor  of 
the  plaintiff  in  a  suit  to  rescind  a  contract  for  the  exchange 
of  real  property  upon  the  ground  of  fraud,  and  to  set  aside 
a  prior  judgment  of  the  superior  court  in  Alameda  County 
in  a  suit  which  grew  out  of  one  phase  of  the  dealings  between 
the  parties  under  the  contract.  The 'appeal  is  taken  in  the 
so-called  ''alternative"  method.  The  typewritten  transcript 
of  testimony  covers  something  over  fouiA  hundred  pages  and 
the  findings  of  fact  alone  cover  twelve  typewritten  pages. 
[1]  As  an  appendix  to  appellants'  brief  there  is  printed 
what  is  designated  a  rSsunU  of  the  evidence  of  three  witnesses, 
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with  some  references  to  transcript  pages.  In  the  brief  itself 
are  certain  conclusions  of  fact,  to  support  which  no  refer- 
ence is  made  either  to  the  transcript  or  the  appendix*  There 
is  nothing  printed  in  either  brief  to  inform  the  court  clearly 
what  the  issues  were  before  the  lower  court,  and  but  a  single 
one  of  the  findings  is  printed,  and  that  in  the  appendix  to 
respondent's  brief.  Under  these  circumstances,  the  court 
will  not  examine  the  voluminous  typewritten  transcript  in 
search  of  error  upon  which  to  base  a  reversal.  {Scott  v. 
Hollywood  Park  Co.,  176  Cal.  68(H  [169  Pac.  379] ;  Baiidall 
V.  Allen,  26  Cal.  App.  Dec.  852.) 

While  the  above  authorities,  and  many  other  pronounce- 
ments by  the  appellate  courts  of  this  state,  justify  a  refusal  to 
examine  any  portion  of  the  record  not  printed  in  the  briefs, 
we  are  loath  to  refuse  to  pass  upon  the  merits  in  any  case 
where  counsel  have  endeavored  properly  to  present  their 
points.  In  this  case  the  appellant  contends  the  judgment 
should  be  reversed  because  of  laches  on  the  part  of  the  plain- 
tifl!,  because  of  her  waiver  and  ratification  of  the  fraud  per- 
petrated upon  her,  and  because  of  her  failure  promptly  to 
meet  every  requirement  of  the  law  in  regard  to  rescission. 
Giving  to  the  appellants*  statement  of  evidence  its  strongest 
force,  it  appears  from  the  similar  unsatisfactory  statement 
of  evidence  in  the  respondent's  brief  that  there  was  a  clear 
conflict  of  evidence  as  to  the  time  when  plaintiff  had  knowl- 
edge of  the  fraud,  and  as  to  the  extent  of  such  knowledge, 
upon  which  facts  the  defenses  of  laches,  waiver,  and  ratifica- 
tion are  all  dependent.  It  must  be  assumed,  ■  therefore,  the 
findings  were  supported  by  sufficient  evidence.  [2]  This 
ftourt  cannot  overturn  the  findings  of  the  court  below  where 
there  is  a  substantial  conflict  of  evidence  upon  the  facts 
found.     {Tracy  v.  Smith,  175  Cal.  161,  [165  Pac.  535].) 

The  same  conditions  of  conflict  exist  and  the  same  rule 
applies  to  the  appellants'  contention  that  the  plaintiff  failed 
to  show  the  defendants  knew  of  the  fraud  perpetrated  by 
their  agent.  Upon  this  latter  point  the  appellants  claim  that 
a  new  trial  should  have  been  granted  on  the  ground  of  sur- 
prise, because  of  certain  proceedings  connected  with  the  non- 
appearance of  one  Fitch,  whose  evidence  was  desired  by  the 
defendant  company.  At  the  opening  of  the  trial  counsel  for 
the  parties  entered  into  a  stipulation  in  open  court,  made  a 
part  of  the  record  in  the  case  by  the  direction  of  the  judge 
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who  was  presiding,  to  the  effect  that  the  trial  should  proceed 
at  that  time  and,  after  all  avaiLaliile  evidence  had  been  intro- 
duced, the  evidence  of  the  witness  Fitch  might  be  introduced. 
At  the  close  of  the  trial  the  appellants  sought  a  continuance 
of  the  case  in  order  that  the  evidence  of  Fitch  might  be  taken 
upon  his  arrival  from  abroad,  a  statement  being  made  that 
he  was  exi)ected  to  reach  the  place  of  trit^}  within  about  ten 
days.  The  attention  of  the  court  was  called  to  the  stipula- 
tion, notwithstanding  which  continuance  was  refused.  It  is 
claimed  by  the  appellants  that  a  formal  showing  would  have 
been  made  for  the  continuance  but  for  the  stipulation,  and 
that  its  disregard  and  the  refusal  to  adjoitrn  the  trial  de- 
prived the  appellants  of  substantial  evidence.  So  much  of 
the  record  as  is  presented  by  the  briefs  fails  to  support  this 
contention.  The  evidence  which  the  appellants  claim  would 
have  been  given  by  the  witness  Fitch  was  that  the  defendant 
company  had  no  knowledge  of  the  admitted  fraud  perpetrated 
upon  the  plaintiff  by  the  company's  agent.  Apart  from  any 
question,  of  the  imputed  knowledge  of  the  principal,  it  ap- 
pears that  another  agent  and  officer  of  the  defendant  cor- 
poration testified  that  he  knew  of  the  f  rauctulent  acts  of  which 
complaint  was  made;  that  he  knew  that  the  agent  of  the 
corporation  was  also  the  agent  of  the  plaintiff  and  was  re- 
ceiving compensation  both  from  the  plaintiff  and  from,  the 
defendant  corporation.  Under  these  circumstances,  the  evi- 
dence of  Mr.  Fitch  could  have  had  no  greater  force  than  to 
import  a  further  conflict  of  evidence  in  the  case  upon  an 
inunaterial  matter.  If  there  was  error  in  this  particular,  the 
appellant  has  failed  to  show  injury  therefrom.  [3]  We 
cannot  say,  therefore,  that  the  refusal  of  the  trial  court  to 
grant  the  continuance  or  to  grant  defendants'  motion  for  a 
new  trial  was  reversible  error. 

Appellants  further  claim  that  the  plaintiff  failed  to  estab- 
lish collusion  or  fraud  in  the  transaction  complained  of.  The 
court  found  the  existence  of  such  fraud ;  and  the  record  dis- 
closes sufficient  evidence  to  support  such  finding. 

Objection  is  made  to  plaintiff's  offer  to  rescind  the  fraudu- 
lent contract  on  the  ground  that  the  deed  of  reconveyance 
from  plaintiff  to  the  defendant  company  of  the  Yolo  County 
land,  which  had  been  conveyed  to  plaintiff  under  the  con- 
tract, did  not  accompany  the  offer,  and  was  not  tendered  to 
the  corporation  at  its  office  in  San  Francisco.    The  deed  re- 
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I — 

ferred  to  was  deposited  in  a  bank  at  Woodland  and  the  de- 
fendant company  was  notified  to  call  for  it  [4]  Under 
the  circumstances,  this  was  a  sufficient  notice  of  rescission 
and  offer  to  restore  the  consideration.  The  notice  was  re- 
ceived by  the  defendant  company  and  it  was  advised  where 
the  deed  to  it  could  be  obtained  upon  compliance  by  it  with 
thfe  plaintiff's  demand  for  a  reconveyance  ,to  her  of  the  land 
she  had  deeded  to  the  company  under  the  contract. 

The  further  contention  of  appellants  that  the  judgment  in 
a  prior  action  between  the  same  parties  is  res  adjudicata  and 
conclusive  upon  the  issues  here  involved  is  answered  by  con- 
sideration of  the  fact  that  the  present  action  is  a  suit  in  equity 
to  set  aside  the  very  judgment  relied  upon.  [6]  While 
this  is  not  a  direct  attack  upon  the  judgment,  neither  is  it 
collateral,  but  is  properly  designated  as  an  indirect  attack. 
In  such  a  case  the  judgment  is  not  conclusive.  In  Eichhoff 
V.  Eichhoff,  107  Cal.  42,  48,  [48  Am.  St  Itep.  110,  40  Pac.  24, 
25],  the  supreme  court  says:  "In  fact,  when  an  action  is 
brought  in  a  court  of  equity  to  set  aside  a  judgment  at  law 
the  attack,  although  not  collateral,  is  always  indirect.  (Free- 
man on  Judgments,  sec.  485.)  The  judgment  is  not  under 
review,  but  an  issue  is  being  tried  as  to  whether  the  plaintiff 
is  entitled  to  have  ^  court  of  equity  interpose  in  his  behalf. 
The  judgment  is  liot  conclusive  in  such  a  case.  The  ques- 
tion to  be  determined  is  whether  the  adjudication  was  not 
pijocured  by  fraud  or  mistake.  It  may  be  said  that  in  such 
a  case  the  legal  validity  of  the  judgment  is  admitted,  and  it  is 
because  of  its  validity,  or  apparent  validity,  that  the  plaintiff 
requires  to  be  relieved  from  it." 

The  case  of  Bingham  v.  K€<xmey,  136  Cal.  175,  [68  Pac. 
597],  relied  upon  by  appellants,  is  distinguished  from  the 
instant  case,  for  the  reason  that  that  suit  was  brought  to  set 
aside  the  contract,  the  validity  of  which  had  been  determined 
in  the  prior  action,  and  was  not  an  attack  on  the  judgment 
itself. 

We  find  no  prejudicial  error  in  the  record.  The  judgment 
is  affirmed. 

Langdon,  P.  7.,  and  Brittain,  J.,  concurred. 

40  Oal.  App.~19 
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[CSt.   No.   2654.    Unit   Appellate  Distriet,   DiTiMon  One.— March  14, 

1919.] 

JENNIE  G.  KNOX,  Executrix,  etc.,   Appdlant,  v.  WILL- 
lAM  B.  KEARNEY  et  al.,  Respondents. 

[1]  Deeds  —  Deuveby — Recording — Change  oj  Possession — ^Passing 
OF  Title. — As  between  the  granto^  and  the  grantee,  neither  the  re- 
cording oi  the  deed  nor  the  delivery  thereof  accompanied  by  a  change 
of  poesesoion  is  essential  to  a  valid  conrveyance. 

[2]  Id. — ^AooEPTANCB  Implied. — ^Where  a  deed  is  delivered  to  the  grantee 
in  person,  an  acceptance  will  be  implied,  in  tbe  absence  of  evidence 
to  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
[Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  J.  Crowley  and  Emilio  Lastreto  for  Appellant. 

Gerald  C.  Halsey  and  Harris  &  Hess  for  Respondents. 

KERRIGAN,  J.— This  is  an  action,  brought  by  the  plaintiff 
as  guardian  of  the  person  and  estate  of  Jane  McQueen,  an 
incompetent  person,  and  continued  by  said  plaintiff  upon  her 
decease  as  executor  of  her  estate,  wherein  the  relief  sought  was 
the  cancellation  of  two  deeds,  alleged  to  constitute  a  cloud 
upon  plaintiff's  title.  Judgment  was  rendered  for  defend- 
ants. Plaintiff  appeals,  and  brings  to  this  court  a  record 
consisting  of  the  judgment-roll  alone. 

The  essential  facts  of  the  case  as  shown  by  the  findings  are 
as  follows :  Jane  McQueen,  about  eight  years  before  her  death, 
being  at  that  time  of  sound  mind,  and  the  owner  of  the  prop- 
erty described  in  the  complaint,  executed  two  deeds  thereto, 
and  with  the  intent  to  make  an  absolute  gift  of  the  real  proi)- 
erty  therein  described  to  her  son,  Alfred  W.  McQueen,  deliv^ 
ered  them  to  him.  It  being  the  desire  of  the  grantor  that 
the  deeds  should  not  be  recorded  during  her  lifetime,  they 
were  immediately  after  their  delivery  as  aforesaid  placed  in 
the  possession  of  the  defendant  William  B.  Kearney,  with  in- 
structions to  that  effect    Six  years  after  making  iJiese  deeds 


Digitized  by  VjOOQIC 


March,  1919.]  Knox  v.  Kearney.  291 

Jane  McQueen  was  declared  incompetent,  and  two  years  later 
she  died,  and  the  plaintiff,  who  had  been  the  guardian  of  her 
person  and  estate,  was  appointed  executor  there<yf.  Alfred 
W.  McQueen  had  predeceased  her,  having  died  intestate  on  , 
August  23,  1914,  and  his  widow,  the  defendant  Pauline  M. 
McQueen,  was  appointed  administratrix  of  his  estate.  The 
complaint  alleges  a  demand  upon  the  defendant  Kearney  for 
the  return  of  the  deeds,  and  his  refusal  to  accede  thereto, 
but  the  findings  declare  that  no  such  demand  was  made. 

In  support  of  the  appeal  the  plaintiff  contends  that  the 
findings  fail  to  show  that  there  was  an  acceptance  of  the  con- 
veyance by  Alfred  W.  McQueen;  and  also  that  the  findings 
fail  to  support  the  judgment,  for  the  reason  that  they  do  not 
disclose  that  the  delivery  of  the  deeds  was  accompanied  by  a 
transfer  of  possession  of  the  property.  He  also  argues  in 
support  of  the  appeal  that  this  court  should  hold  that  a  deed 
long  unrecorded  is  invalid,  challenging  the  soundness  of  the 
decisions  to  the  contrary,  and  urges  that  the  rule  of  those 
decisions  places  a  premiiim  upon  fraud. 

In  the  case  at  bar  the  court  found  that  there  was  a  complete 
delivery  of  the  deeds  by  the  grantor  to  the  grantee  without 
any  condition  or  reservation.  The  title  thereupon,  it  is  clear,\ 
passed  to  the  grantee,  and  this  irrespective  of  whether  the 
deeds  were  recorded,  or  the  delivery  thereof  was  accompanied 
by  a  change  of  possession.  [1]  As  between  the  parties  the 
performance  of  neither  of  these  things  is  essential  to  a  valid 
conveyance;  nor  is  there  any  violation  of  law  nor  infringe- 
ment of  public  policy  by  the  grantee  failing  to  place  his  deed 
on  record,  or  by  the  grantor  retaining  possession  of  the  prop- 
erty {Fisher  v.  Ludtvig,  6  Cal.  App.  144,  [91  Pac.  658]). 

[2]  As  to  the  point  that  the  findinjrs  fail  to  show  that 
there  was  an  acceptance  of  the  conveyance,  we  think  that 
since  the  findings  show  that  the  deeds  were  delivered  to  the 
grantee  in  person,  an  acceptance  is  implied.  We  see  no 
reason  why  such  a  case  is  not  covered  by  subdivision  28  of 
section  1963  of  the  Code  of  Civil  Procedure,  declaring  it  to 
be  a  disputable  presumption,  controvertible  by  evidence,  that 
things  have  happened  according  to  the  ordinary  habits  of 
life.  If  we  understand  human  nature  as  illustrated  by  the 
ordinary  habits  of  life,  we  would  not  hei^itate  to  aflSrm  that 
a  person  to  whom  is  conveyed  valuable  real  property  and  who 
takes  delivery  of  the  deed  conveying  it>  usually  accepts  the 
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conveyance.  True,  it  is  a  disputable  presumption,  but  one  re- 
quiring evidence  to  controvert;  and  in  the  absence  of  such  evi- 
dence the  finding  of  tiie  court  of  a  delivery  is  sufficient.  There 
might,  of  course,  be  a  mere  manual  delivery  of  a  deed  effected 
by  some  artifice,  from  which  an  acceptance  could 'not  be  im- 
plied, but  here  the  findings  present  no  such  case.  (14  Gye. 
570;  Rousse(m  v.  Bleau,  60  Hun,  259,  [14  N.  Y.  Supp.  712, 
716].  See,  also,  Pe  LeviUain  v.  Evans,  39  Cal.  120;  Btnsley 
V.  Aiioia,  12  Cal.  236;  Kenviff  v.  Caidfield,  140  CaL  34^  [73 
Pac.  803].)  > 
The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  Jf .,  concurred. 


[Ohr.  No.  2790.    Cfoeond  AppeData  Distriet,   Diyiidoii  One.— Mareh  14, 

1919.] 

GUARANTY  ^RUST  &  SAVINGS  BANK  (a  Corporation), 
Respondent,  v.  ALBERT  L.  MARSH  et  al.,  Defendants; 
E.  RABIN,  Appellant. 

[1]  Landlord  and  Tenant — Seevice  of  Notioe  on  Assionees — ^Bsoooni- 
TiON  OF  Tenancy. — The  fact  th&t  a  lessor  senres  on  the  assigiieeB 
of  the  lessee  the  statutory  three  days'  notice  to  ipaj  the  rent  then  due 
or  surrender  possession  of  the  premises  shows  that  such  lessor  reeog- 
nizes  the  tenancy  of  such  assignees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    AflSrmei 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  M.  Willis  for  Appellant 

Call  &  Call  and  Anderson  &  Anderson  for  Respondent. 

CONREY,  P.  J. — ^Action  in  xinlawf ul  detainer.  A  trial  was 
had  of  the  issues  between  plaintiff  and  appellant,  the  other 
defendants  having  suffered  default.  At  the  time  of  the  trial 
appellant  surrendered  the  leased  premises  to  the  plaintiff. 
Judgment  was  entered  against  appellant  for  the  rent  for  the 
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time  covered  by  his  occupancy,  from  which  judgment  defend-    . 
ant  Rabin  has  appeal^. 

Appellant  contends  that  the  judgment  against  him  should 
be  reversed  for  the  reason  that  there  was  no  finding  that  the 
relation  of  landlord  and  tenant  existed  between  the  plaintiflE 
and  appellant,  and  that  there  was  no  evidence  in  the  record 
to  support  the  finding  that  appellant  entered  the  premises 
on  May  20,  1918,  under  an  assignment  of  the  lease  thereto- 
fore executed  by  thie  plaintiff  to  Marsh  and  Bracken.  The 
complaint  alleged  and  it  is  admitted  that  the  record  proves 
that  on  the  twenty-eighth  day  of  January,  1918,  the  plaintiff 
executed  to  Albert  L.  Marsh  and  Bertram  Braieken  a  three- 
year  lease  of  the  premises  described  in  the  complaint.  The 
lessees  went  into  possession  on  the  tenth  day  of  February 
following  the  date  of  the  lease.  The  complaint  alleged  that 
appellant  and  two  other  defendants  ''claim  some  interest  in 
said  leas^  or  said  premises  under  the  said  lessees,  and  are  in 
possession  of  the  said  premises,  or  a  part  thereof,  under  the 
said  lessees."  This  allegation  was  not  denied.  That  it 
probably  could  not  have  been  successfully  denied  is  indicated 
by  the  uncontradicted  testimony  of  the  witness  Harrington 
that  appellant,  at  a  time  while  he  was  in  possession  of  the 
premises,  declared  that  he  held  such  possession  under  an 
assignment  of  the  Marsh  and  Bracken  lease. 

There  is  no  merit  in  appellant's  further  contention  that  the 
relation  of  landlord  and  tenant  did  not  exist  between  him  and 
the  plaintiff,  the  reasons  alleged  by  him  being  that  the  plain- 
tiff never  consented  in  writing  to  an  assignment  of  the  lease 
and  never  accepted  him  as  a  tenant  and  never  received  rent 
from  him.  Those  portions  of  the  lease  which  have  been 
printed  with  the  briefs  do  not  show  any  contract  that  an  as- 
signment of  the  lease  must  be  approved  in  writing  by  the 
lessor.  If  there  had  been  such  stipulation,  it  must  have  ex- 
isted for  the  benefit  of  the  lessor  and  not  for  the  protection 
of  the  lessee  under  such  circumstances  as  here  appear.  [1] 
That  the  plaintiff  did  recognize  appellant's  tenancy  prior  to 
the  commencement  of  this  action  is  shown  by  the  fact  that 
plaintiff  served  upon  appellant,  together  with  other  persons, 
the  statutory  three  days'  notice  to  pay  the  rent  then  due  or 
surrender  possession. 

The  judgment  is  affirmed. 

ShaW|  ^.,  and  James,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  12,  1919. 

All  the  Justices  concurred. 


[€&7.  No.  282a.    First   Appellate    District,    DivMon  One.— March  15, 

1910.] 

JAMES  J.  FLINN  et  al.,  Respondents,  v.  CHARLES  ZERBE 
et  al.,  Appellants. 

[1]  3TBXET  Law — ^Improvements  Under  Public  Contract — Personal 
LiAsnjTY  OF  Propertt  Owner. — No  personal  liability  can  be  con- 
stitutionallj  imposed  upon  a  property  owner  for  street  improvement 
under  a  pubHc  contract,  but  the  co«t  thereof  maj  be  imposed  as  a 
lien  or  charge  upon  the  specific  property  benefited. 

[2]  Id. — 8an  Francisco  Charter  and  Ordinance— Lien  for  Impbovb- 
ments. — Under  section  33,  article  VI,  chapter  II,  of  the  charter  of 
the  city  and  county  of  San  Francisco,  the  board  of  supervisors  had 
authority  to  enact,  as  they  did  in  Ordinance  No.  2439  (New 
Series),  that  the  contractor  performing  street  work  thereunder  should 
have  a  lien  upon  the  prc^rty  benefited  by  the  im(provement;  for  the 
eost  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  j^  Sturtevant^ 
Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  M.  Anthony  for  Appellants. 

Fabius  T.  Finch  and  Paul  F.  Fratessa  for  Respondents. 

RICHARDS,  J. — Plaintiffs  brought  this  action  to  foreclose 
the  lien  of  a  street  assessment  upon  certain  lands  of  the 
defendants.  It  appeared  upon  the  face  of  the  complaint 
that  the  proceedings  for  the  improvement  of  the  street  and  the 
assessment  of  the  lands  of  the  defendants  therefor  were  taken 
under  the  provisions  of  Ordinance  No.  2439,  N.  S.,  of  the  city 
and  county  of  San  Francisco.    The  defendants  demurred  to 
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the  complaint.  Their  demurrer  being  overruled,  they  elected, 
to  staifd  upon-  it,  and,  accordingly,  declined  to  answer,  where- 
upon judgment  vas  entered  against  them  as  prayed,  decreeing 
a  sale  of  the  premises  in  satisfaction  of  the  lien  of  the  assess- 
ment. 

In  support  of  their  appeal  the  defendants  make  but  one 
contention,  namely,  that  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  had  no  authority  to  enact,  as 
they  did,  in  Ordinance  No.  2439,  N.  S.,  that  the  contractor 
performing  street  work  thereunder  should  have  a  lien  upon 
the  property  benefited  by  the  improvement  for  the  cost 
thereof. 

This  contention  is  based  upon  the  appellants'  construction 
of  section  33,  article  VI,  chapter  II,  of  the  municipal  charter, 
which,  so  far  as  the  question  is  concerned,  provides  as  follows : 

''The  methods  of  procedure  in  this  article  provided  for  the 
improvement  of  streets  .  .  •  and  for  the  assessment  of  the 
expense  thereof  .  .  .  upon  private  property  shall  not  be 
deemed  exclusive,  but  the  board  of  supervisors  .  .  .  may  by 
ordinance  substitute  therefor  any  method  of  procedure  in  any 
general  law  of  the  state  of  California  .  .  .  providing  for  any 
such  improvements  in  municipalities,  and  levying  assessments 
for  the  expense  or  portion  thereof  upo^  private  property; 
or  the  board  may  .  .  .  adopt  an  ordinance  .  .  .  providing  a 
method  of  procedure  for  such  improvement  and  assess- 
ment .  .  .  '* 

The  ordinance  under  which  the  present  work  was  done  was 
adopted  under  the  authority  of  the  last  part  of  this  provision 
of  the  charter,  and  the  point  of  the  appellants'  contention  is 
that  this  authority  to  enact  a  method  of  procedure  for  the 
improvement  of  streets  and  of  assessment  for  the  cost  thereof 
does  not  give  to  the  municipal  governing  body  the  power  to 
provide  that  the  assessment  shall  be  a  lien  upon  the  property 


We  think  this  contention  unsound,  both  upon  reason  and 
authority.  [1]  It  has  been  uniformly  held  in  this  state  that 
no  personal  liability  can  be  constitutionally  imposed  upon  a 
property  owner  for  street  improvement  under  a  public  con- 
tract, but  that  the  cost  thereof  may  be  imposed  as  a  lien  or 
charge  upon  the  specific  property  benefited  {Taylor  v.  Palmer, 
31  Cal.  249 ;  WUliams  v.  BrnveU,  145  Cal.  261,  [78  Pac.  725] ; 
Atchison  etc.  By,  Co,  v.  Reclamation  District,  173  Cal.  93,  [159 
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Pac.  430]),  and  the  power  given  to  the  boar<tof  supervisors 
to  enact  a  method  of  assessment  evidently  contemplates  an 
assessment  of  property  rather  than  of  the  property  owner. 
It  will  be  noticed  that  by  the  section  of  the  charter  quoted 
the  alternative  is  given  to  the  board  of  supervisors  either  to 
adopt  by  ordinance  any  existing  method  of  street  improve- 
ment and  assessment  provided  by  the  general  law,  or  the 
method  already  provided  in  the  charter  of  the  city  and 
county,  or  to  enact  a  new  one.  Under  the  methods  provided 
by  the  general  law  of  the  state  and  by  the  charter,  an  assess- 
ment for  street  improvement  is  made  a  lien  upon  the  specific 
property  benefited,  and  it  is  apparent  that  if  the  board  of  super- 
visors by  ordinance  had  adopted  any  of  those  methods,  such 
method  would  have  been  in  force  in  the  municipality  not  by 
virtue  of  its  being  a  ^ate  law,  but  because  of  its  enactment 
by  ordinance.  Prom  which  it  follows  that  there  is  no  legisla- 
tive intent  to  be  discerned  in  section  33,  article  VI,  chapter 
II,  of  the  charter,  to  exclude  from  the  grant  of  power  to  the 
board  of  supervisors  the  ability  to  provide  for  a  lien  upon 
property  in  street  improvement  matters.  The  particular  lan- 
guage employed  in  this  section  also  leads  to  the  same  conclu- 
sion. It  refers  to  the  assessment  provided  for  in  general  laws 
of  the  state  and  by  the  existing  municipal  charter  (all  of 
which  are  assessments  upon  property  enforceable  by  sale 
thereof),  and  then  says  that  the  board  of  supervisors  may  by 
ordinance  provide  for  ''such"  assessment,  i.  e.,  the  kind  of 
assessment  just  mentioned  in  the  section. 

The  appellants'  principal  argument  in  supjwrt'of  their  con- 
tention is  based  upon  the  definition  of  the  word  ''assess- 
ment.'* They  cite  Cooley  on  Taxation  (page  258)  to  the 
effect  that  "an  assessment,  strictly  speaking,  is  an  ofiicial 
estimate  of  the  sums  which  are  to  constitute  the  basis  of  an 
apportionment  of  a  tax  between  the  individual  subjects  of 
taxation  within  the  district.  As  the  word  is  more  commonly 
employed,  an  assessment  consists  of  two  processes,  listing  per- 
sons properly  to  be  taxed,  and  of  estimating  the  sums  which 
are  to  be  the  guide  of  an  apportionment  of  the  tax  between 
them."  With  this  and  similar  definitions  as  a  basis,  they 
readily  demonstrate  by  the  citation  of  authority  that  the 
power  to  assess  does  not  include  the  power  to  impose  a  lien. 
But  here  the  assessment  is  not  imposed  upon  the  person,  but 
upon  the  property,  which  necessarily  includes  a  power  to  col- 
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lect  the  assessment  by  a  sale  of  the  property,  and  whether, 
we  speak  of  the  method  of  enforcing  the  assessment  as  the 
foreclosure  of  a  lien  upon  the  property,  or  a  sale  of  the  prop- 
erty fdr  the  collection  of  the  amount  assessed,  is  immaterial, 
they  evidently  being  the  same  thing. 

[2]  Turning  to  authority,  we  find  that  the  power  con- 
ferred by  this  section  of  the  charter  to  enact  a  method  of 
assessment  has  been  construed  by  our  supreme  court  as  mean- 
ing an  assessment  carrying  a  lien  upon  the  property  assessed. 
In  Mardis  v.  McCarthy,  162  Cal.  94,  101,  [121  Pac.  389],  an 
ordinance  in  all  respects  similar  to  the  ordinance  which  we 
are  here  considering  (that  is,  as  to  the  imposing  of  liens), 
was  under  consideration,  except  that  it  provided  for  the  boring 
of  tunnels,  instead  of  grading,  paving,  sewering,  curbing,  and 
sidewalking  streets.  •  The  tunnel  ordinance  provided  for  the 
imposing  of  the  burden  of  the  cost  of  the  work  upon  private 
property  (that  is,  imposing  a  lien),  and  was  authorized  by 
the  same  section  33,  chapter  II,  article  VI,  of  the  charter,  as 
authorized  the  street  improvement  ordinance  which  we  are 
now  considering.  In  that  case  the  delegation  of  the  authority 
to  the  board  of  supervisors  to  adopt  such  ordinance  was  up- 
held, and  the  method  of  procedure  provided  in  the  ordinance 
for  the  assessment  and  collection  of  the  cost  of  the  improve- 
ment from  the  adjoining  lands  by  lien  was  held  to  be  within 
the  scope  of  the  charter  authority. 

In  the  case  of  Hayne  v.  City  and  County  of  San  Francisco, 
174  Cal.  185,  [162  Pac.  625],  the  supreme  court  was  consider- 
ing the  same  ordinance  as  in  the  case  just  cited,  passed,  as 
we  have  seen,  under  the  same  authority  as  the  one  here  con- 
strued. The  objection  that  is  now  made  was  there  advanced 
to  that  ordinance  and  was  held  not  to  be  a  valid  objection. 

We  conclude,  therefore,  that  the  court  did  not  err  in  over- 
ruling the  defendants'  demurrer  to  the  complaint.  The  judg- 
ment is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[dt.  No.  2832^    First    Appellate    District,  Division  One.— Mareb  17, 

1919.] 

FRANK  H.  OGRAM,  Appellant,  v.  C.  WELCHOFF  et  al., 
Respondents. 

[1]  Mechanics'  Liens  —  Enumeration  op  Classes  of  Persons  —  Pur- 
pose.— The  enumeration  of  various  classes  of  persons  in  section  1183 
of  the  Code  of  Civil  Procedure  ia  in  no  sense  a  classification  of^them 
for  the  purpose  of  providing  a  lien  for  each  claso,  but  is  simply 
an  attempted  enumeration  of  those  callings  whose  members  furnish 
the  requisite  labor  in  the  construction  of  buildings,  and  the  Hen 
is  the  same  in  the  case  of  all  persons  entitled,  and  is  given  to  them 
nob  as  followers  of  a  particular  trade  or  calling,  but  as  persons  hav- 
ing furnished  labor  contributing  to  the  erection  of  the  building. 

[2]  Id.— Construction  of  Code  Sections. — The  sections  of  the  code 
embracing  the  mechanic's  lien  law,  being  remedial  in  character, 
should  be  liberally  construed* 

[S]  Id. — No  Work  "Agreed  to  be  Done"  —  Statement  of  Claim. — 
Where  an  artisan,  such  as  a  carpenter,  is  employed  at  daily  wages 
to  work  at  his  trade  under  the  direction  of  his  employer  and  no 
specific  work  is  agreed  to  be  done,  the  requirement  of  section  1187 
of  the  Code  of  Civil  Procedure  that  the  "work  agreed  to  be  done" 
should  be  stated  in  the  claim  of  lien,  has  no  application. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  J.  J.  Trabucco,  Judge  Presiding.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Keyes  &  Home  and  W.  L.  Newby  for  Appellant 

Carl  F.  Wood  for  Respondenta 

RICHARDS,  J. — This  was  an  action  to  foreclose  a  me- 
chanic's lien.  Judgment  went  for  defendants  upon  the 
ground  that  the  lien  filed  by  the  plaintiff  was  void  because 
it  did  not  contain  *'a  statement  of  the  work  agreed  to  be  done 
by  plaintiff."  Plaintiff  -  appeals,  the  record  on  appeal  con- 
sisting of  the  judgment-roll  alone. 

The  sole  question  presented  is  whether  or  not  the  claim 
of  lien  substantially  complied  with  the  section  of  the  Code 
of  Civil  Procedure  prescribing  what  it  should  contain. 
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Section  1183  of  the  Code  of  Civil  Procedure  provides  that 
certain  classes  of  persons  therein  enumerated  shall  have  a  lien 
upon  the  property  upon  which  they  have  bestowed  labor,  or 
in  the  construction  of  which  they  have  furnished  materials, 
and  it  is  not  disputed  that  the  plaintiff  comes  within  one  of 
such  enumerated  classes. 

Section  1187  of  said  code  provides  that  every  person  claim- 
ing  such  lien  must  file  a  ''claim^  of  lien  containing  a  state- 
ment of  his  demand  .  .  .  with  the  name  of  the  owner  or  re- 
puted owner,  if  known,  also  the  name  of  the  person  by  whom 
he  was  employed,  or  to  whom  he  furnished  the  materials,  with 
a  statement  of  the  price,  if  any,  agreed  upon  for  the  same  and 
when  payable,  and  of  the  work  agreed  to  b^  done  .  .  .  ,"  etc. 

The  claim  of  lien  filed  by  the  plaintiff,  so  far  as  it  bears 
ui>on  the  question  to  be  considered,  states:  ''Notice  is  hereby 
given  that  Prank  Ogram  ...  as  laborer,  claims  a  mechanic's 
lien  upon  the  premises  hereinafter  described  for  labor  perr 
formed  by  him.  .  .  .  That  Fletcher  &  Newby  and  P.  A. 
Newby  are  the  names  of  the  contractors  who  .  .  .  entered  into 
a  contract  with  said  Frank  H.  Og^am,  claimant  herein,  under 
and  by  which  said  labor  was  performed,  and  the  following 
is  a  statement  of  the  terms,  time  given  and  conditions  of  said 
contract,  to-wit:  he  was  to  be  paid  for  his  services  at  the 
rate  of  $3.50  per  day.  .  .  .  That  said  contract  has  been 
fully  performed  on  the  part  of  said  Frank  H.  Ogram, 
:  claimant  .  .  .  and  the  total  amount  of  the  claim  of  said 
Frank  H.  Ogram  for  labor  by  him  furnished  as  aforesaid  is 
$101.50.  .  .  .'* 

It  appears  from  the  complaint,  and  the  court  so  found,  that 
the  plaintiff's  employment  upon  the  building  in  connection 
with  which  the  lien  was  filed  was  as  a  carpenter,  and  that  his 
labor  upon  said  building  was  that  of  a  carpenter.  As 
already  pointed  out,  the  court  also  found  that  the  plaintiff 
did  not  include  in  his  claim  a  statement  of  the  "work  agreed 
to  be  done,"  and  for  this  reason  held  the  claim  of  lien  to  be 
invalid.  The  learned  judge  of  the  trial  court  evidently  con- 
strued the  statute  as  requiring  this  even  in  the  case  of  an 
artisan,  such  as  a  carpenter,  who  is  employed  at  a  daily  wage 
for  the  purpose  of  plying  his  trade  as  directed  from  day  to 
day  and  from  hour  to  hour.  It  is  apparent,  we  think,  that 
a  claimant  of  this  class,  employed  at  daily  wages  to  work  at 
his  trade  under  the  direction  of  his  employer,  cannot  include 
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in  the  statement  of  his  daim  *'the  work  agreed  to  be  done/' 
if  in  fact  no  such  agreement  has  been  made.  At  most  he 
could  state  the  general  character  of  the  work  he  expected  to 
be  called  upon  to  do,  and  in  support  of  the  judgment  the 
respondents  argue  that  this  the  plaintiff  should  haye  done. 

In  construing  this  requirement  of  the  section  it  must  be 
borne  in  mind  that  the  section  is  prescribing  the  contents  of 
^  the  claim  of  lien  of  quite  different  classes  of  persons,  and  it 
is  not  likely — ^indeed,  quite  the  contrary — ^that  the  require- 
ments laid  down  for  the  lien  of  a  coi^tractor  or  subcontj-actor 
would  be  literally  applicable  to  the  claim  of  lien  to  be  filed 
by  a  mechanic  or  laborer.  In  the  case  of  a  contractor  he  evi- 
^  dentljr  is  able  to  state  the  "work  agreed  to  be  done,*'  for  his 
contract  of  necessity  specifies  it,  and  we  are  of  the  opinion 
that  a  correct  construction  of  this  requirement  would  confine 
it  to  such  cases. 

And  it  would  not  follow  that  because  a  person  was  not  able 
to  state  the  *'work  agreed  to  be  done*'  for  the  very  good  rea- 
son that  no  specific  work  had  been  agreed  upon,  he  must  in 
lieu  thereof  state  the  general  character  of  the  work  that  he 
was  employed  to  do. 

We  may  notice  in  passing  a  secondary  contention  of  re- 
spondents, that  the  mechanic's  lien  law  establishes  different 
classes  of  claimants,  and  that  a  person  must  claim  his  lien 
within  his  class,  e.  g.,  the  plaintiff  having  furnished  labor 
as  a  carpenter  should  have  claimed  his  lien  as  a  carpenter. 
[1]  We  think  it  suflScient  to  say  in  answer  to  this  conten- 
tion that  the  enumeration  of  various  classes  of  persons  in  sec- 
tion 1183  of  the  Code  of  Civil  Procedure  is  in  no  sense  a 
classification  of  them  for  the  purpose  of  providing  a  lien  for 
each  class.  It  is  simply  an  attempted  enumeration  of  those 
callings  whose  members  furnish  the  requisite  labor  ini  the 
construction  of  buildings,  and  the  lien  is  the  same  in  the  case 
of  all  persons  entitled,  and  is  given  to  them  not  as  followers 
of  a  particular  trade  or  calling,  but  as  persons  having  fur- 
nished labor  contributing  to  the  erection  of  the  building.  If 
we  followed  this  contention  of  the  respondents  to  its  logical 
conclusion,  the  plaintiff  being  a  carpenter  would  have  no  lien 
at  all,  for  we  do  not  find  the  trade  of  carpenter  included  by 
name  in  the  enumeration. 

[2]  .  The  sections  of  the  code  embracing  the  mechanic's  lien 
law  being  remedial  in  character  should  be  liberally  construed. 
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(Code  Civ.  Proc,  sec.  4;  Union  Lumber  Co.  t.  Simon,  150  Cal. 
751,  [89  Pac  1077, 1081].)  Some  of  the  earlier  constructions 
of  these  sections,  although  purporting  to  follow  the  rule  of 
construction  laid  down  in  section  4  of  the  Code  of  Civil  Pro- 
cedure, were  still  somewhat  technical,  and*  the  legislature 
showed  its  disapproval  of  the  method  followed  by  adding  to 
the  law  on  the  subject  section  1203,  which  directs  that  certain 
kinds  of  mistakes  in  claims  of  lien  which  theretofore  had  been 
held  sufficient  to  invalidate  them  should  not  be  given  that 
effect;  thus  emphasizing  the  legislative  intent  that  the  greatest 
liberality  consistent  with  the  attainment  of  the  object  of  the 
sections  should  be  exercised  in  their  construction.  We  are 
not,  therefore,  called  upon  to  hold  that  because  a  claimant, 
from  the  nature  of  his  employment,  is  unable  to  specify  the 
**work  agreed  to  be  done,"  he  must  in  lieu  thereof  state  the 
general  character  of  the  work  he  was  employed  to  do.  It 
seems  to  be  conceded  that  the  object  of  requiring  certain  de- 
tails to  be  set  forth  in  the  lien  is  to  enable  the  owner  of  the 
property  against  which  the  lien  is  filed  to  investigate  the 
correctness  of  the  demand.  In  the  present  case  the  owner  of 
the  property,  being  apprised  by  the  claim  of  lien  that  the 
claimant  had  performed  labor  for  a  certain  number  of  days 
at  a  specified  daily  rate  of  compensation  under  the  employ- 
ment of  certain  named  persons,  he  was  just  as  well  able  to 
investigate  the  correctness  of  the  claim  as  if  he  had  been 
further  informed  that  the  particular  work  done  was  that  of  a 
carpenter. 

[3]  Our  conclusion  is  that  as  the  record  discloses  that 
there  was  no  specific  work  agreed  to  be  done  by  the  plaintiff, 
the  requirement  of  section  1187  of  the  Code  of  Civil  Proce- 
dure, that  it  should  be  stated  in  the  lien  has  no  application 
to  this  case,  and  the  findings  of  the  court  being  in  plaintiff's 
favor  on  the  remaining  issues,  the  court  erred  in  holding  that 
the  plaintiff's  claim  of  lien  was  null  and  void*  The  judg- 
ment is  therefore  reversed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[ay.  No.  2iSM.    eeoond  A^ppellate  BisCHet,  Diraion  Tivo.— Mardi  17, 

1919.] 

H.  &  W.  PIERCE,  INCORPORATED  (a  Corporation), 
AppeUant,  v.  COUNTY  OP  SANTA  BARBARA  (a  Body 
Politic  and  Corporate),  Respondent. 

[1]  Taxation — Equalization  of  Assessments — ^Hsabino  bt  Board— 
EvmsNGE— Beocad. — Ilk  the  equalization  of  the  aseesemeiit  of  prop- 
erty for  the  purpose  of  taxation,  there  ie  no  provision  for  taking 
down  of  evidence  introduced  before  the  oountj  board  of  equaliza- 
tion  at  the  hearing,  or  providing  for  ^  bill  of  exceptions  to  the 
rnUngs  of  each  board;  hence  anj  queetion  ae  to  the  eufficiencj  of 
the  evidence  to  authorize  the  action  of  the  board  mint  be  deter- 
mined b J  an  inspection  of  the  record  itself,  in  the  absence  of  fraud 
or  malicious  abuse  of  power. 

£2]  Id. — Sufficiency  of  Bvidenoe— Recital  Oonclusivb. — ^Where  evd- 
dence  was  taken  at  the  hearing  before  the  board  of  equalization  in 
support  of  a  raise  in  the  assessed  valuation  of  the  propertj,  the 
recital  of  that  fact  in  tiie  order  forecloses  discussion  as  to  the  suffi- 
ciency of  the  evidence. 

£8]  Ij>. — ^Beversal  of  Valuation — EQuirr. — ^Equilj  win  not  inquire 
into  irregularities,  nor  reverse  questions  of  valuation,  unless  the 
valuation  is  so  grossly  excessive  as  to  be  inconsistent  with  an  exer- 
cise of  honest  judgment,  or  is  so  unequal  and  discriminating  as  to 
violate  the  fundamental  law  of  the  land. 

£4]  Id. — ^VoiD  Assessment — Moral  Obugation. — In  actioue  to  recover 
taxes,  as  well  as  in  actions  to  enjoin  or  set  aside  tax  deeds,  the  law 
is  that  when  there  is  a  moral  obligation  to  pay  the  tax,  it  cannot 
be  revised  on  account  of  some  technical  defect  rendering  the  assess- 
ment void. 

£6]  Id. — Value  of  Land — Elements. — In  arriving  at  the  value  of  land 
used  as  a  stock  ranch,  the  board  is  not  restricted  to  the  value 
thereof  when  used  for  that  particular  purpose,  but  shouM  take  into 
consideration  aU  its  capabilities  or  the  uses  to  which- it  is  adapted. 

£6]  Id. — Judgment  of  Boabd  Conclusive. — ^Where  evidence  is  in  fact 
taken  by  the  board  of  equalization,  its  decision  thereon  raising  an 
assessment  is,  in  the  absence  of  fraud,  valid  and  conclusive,  and  its 
judgment  not  subject  to  the  supervision  of  the  courts. 

£7]  Id. — Assessment-boll — Omission  of  Dollar-marks  and  Punctua- 
tion— ^Effect. — A  taxpayer  cannot  recover  taxes  paid  under  protest 
because  of  the  omission  on  the  assessment-roU  of  the  dollar-mark 
before  the  figures  and  the  punctuation  marks  in  the  proper  places, 
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where  it  was  not  misled  thereby  but  went  into  court  and  asked  for  the 
exaet  amount  whieh  it  elaime  waa  paid  ia  excess  oi  that  which  it  eon- 
tends  should  have  been  paid. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    S.  E.  Crow,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  'court. 

Pillsbury,  Madison  &  Sutro,  B.  B.  Canfield  and  Canfidd  & 

Starbuck  for  Appellant. 

« 

U.  S.  Webb,  Attorney-General,  T.  B.  Finley,  Geo.  H.  Gould 
and  E.  W.  Squier  for  Bespondent 

THOMAS,  J. — This  action  is  brought  by  plaintiflf  to  recover 
taxes  paid  under  protest  as  provided  by  section  3819  of  the 
Political  Code. 

It  is  contended  by  plaintiff,  the  appellant  here,  and  ad- 
mitted by  respondent  in  its  brief  (although  this  contention 
was  denied  iji  the  trial  court)  that  this  action  being  brought 
under  said  section,  plaintiff  was  required  to  present  no  claim 
or  demand  for  taxes  so  paid  to  the  board  of  supervisors,  and 
that  the  ruling  of  the  trial  court  in  sustaining  plaintiff's  de- 
murrer to  this  affirmative  defense,  numbered  ''Third"  in  the 
answer,  was  proper.  In  view,  therefore,  of  this  condition  of 
the  record,  appellant's  first  point  may  be  deemed  disposed  of. 
As  to  this  disposition,  however,  of  that  point,  as  between  the 
parties  themselves^  we  express  no  opinion  favorable  or 
adverse  thereto. 

It  is  urged  by  appellant  that  ''a  board  of  equalization  can- 
not change  an  assessor's  valuation  of  property  for  purposes 
of  taxation  without  evidence  authorizing  them  to  do  so." 
This  is  conceded  by  respondent;  but  in  that  concession  re- 
spondent insists  that  ''after  hearing  evidence  bearing  upon 
the  matter,  said  board  has  such  jurisdiction." 

Nothing  in  the  complaint  here  appears  from  which  fraud 
or  abuse  of  discretion  may  be  imputed  to  either  the  assessor 
or  the  board  of  equalization. 

It  is  contended  by  appellant  that  "there  was  no  evidence 
before  the  board  in  this  case  authorizing  the  increase  ordered, ' ' 
and  that  "there* was  not  sufficient  evidence  before  the  board 
here  to  authorize  the  increase  ordered."   In  this  we  are  unable 
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to  agree  with  appellant.  There  is  n'o  merit  m  this  contentioiL 
The  record  discloses  that  the  minutes  of  the  board  of  super- 
visors bearing  on  this  matter  show  on  their  face  that  on  July 
25,  1912,  when  the  matter  of  raising  the  assessment  came  on 
to  be  heard,  '*the  following  witnesses  were  sworn  and  ex- 
amined :  I.  W.  Stewart,  Thos.  Nuckolls,  John  Roupp,  and  Clio 
L.  Lloyd,  County  Assessor."  Indeed,  from  the  conclusive 
character  of  the  board's  order  it  is  clear  that  evidence  was 
introduced  before  the  board  which,  if  believed  by  them-«^as 
it  obviously  was — was  sufiScient  to  justify  the  making  of  and 
to  support  the  order.  {Farmers  dk  Merchants^  Bank  v.  Board 
of  Equalizaiion,  97  Cal.  318,  [32  Pac.  312].) 

[1]  We  know  of  no  provision,  and  none  has  been  called  to 
our  attention,  for  taking  down  the  evidence  at  a  hearing,  such 
as  the  one  under  discussion  here,  before  a  board  of  equaliza- 
tion, or  providing  for  a  bill  of  exceptions  to  the  rulings  of 
such  board.  Hence,  it  must  be  held  that  the  questions  here 
presented  must  be  determined  by  an  inspection  of  the  record 
itself,  in  the  absence  of  fraud  or  malicious  abuse  of  power 
{Farmers  dk  Merchants^  Bank  v.  Board  of  Equalization, 
supra);  and  in  such  case  ** the  board  of  equalization  is  the^ 
sole  judge  of  the  questions  of  fact  and  of  the  value  of  prop- 
erty." {La  Orange  etc,  Min.  Co.  v.  Carter,  142  Cal.  560-565^ 
[76  Pac.  241,  243].)  [2]  We  are  clear  that  the  record  dis- 
closes beyond  controversy  that  evidence  was  taken  at  the  said 
hearing  before  the  board  of  equalization  in  support  of  the 
raise,  and  the  fact,  recited  in  the  order,  that  evidence  was 
taken,  forecloses  discussion  as  to  the  sufSciency  of  the  evidence. 
{Teague  v.  Board  of  Trustees,  156  Cal.  351,  [104  Pac.  581] ; 
People  Y.  Town  of  Ontario,  148  Cal.  625,  [84  Pac.  205] ;  People 
V.  Loyalton,  147  Cal.  774,  [82  Pac.  620] ;  Central  Pacific  R.  B. 
Co.  V.  Board  of  Equalization  of  Placer  County,  46  Cal.  667 ; 
Pittsburg  etc.  Co.  v.  Backus,  154  U.  S.  421,  [38  L.  Ed.  1031, 
14  Sup.  Ct.  Rep.  1114,  see,  also,  Rose's  U.  S.  Notes].) 

Complaint  is  made  that  ''the  court  erred  in  refusing  to  hear 
proof  of  the  further  evidence  produced  before  the  board  after 
the  evidence  of  the  rental  value  of  the  land  had  been  shown 
to  have  been  given."  Appellant  then  argues  that  '*the  court 
can  never  tell  in  advance  what  may  be  the  effect  of  further 
evidence,  and  should  try  a  case  through  to  the  end  without 
stopping  the  trial  on  the  ground  that  it  has  heard  enough. 
Such  a  course  of  procedure  condemns  the  litigant  before  he 
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has.  been  fully  heard.  All  relevant  evidence  should  be  re- 
<5eived,  unless  unreasonably  cumulative."  Obviously,  this 
is  a  self-evident  truth.  Before  we  can  condemn  the  trial 
judge  in  the  case  at  bar,  however,  of  such  conduct,  and  with- 
out questioning  in  the  remotest  degree  the  honesty  or  in- 
tegrity of  counsel  for  appellant,  may  we  be  pardoned  if  we 
suggest  that  he  has  cited  us  to  no  evidence  in  the  record  here 
supporting  such  criticism;  and,  indeed,  we  know  of  no  law, 
and  n&ne  has  been  cited  to  us,  that  authorizes  us  to  do  so  on 
the  argument  of  counsel  in  his  brief  on  appeal.  If  the  intro- 
duction of  testimony  before  the  board  be  jurisdictional,  then 
the  order  of  th<e  board  is  conclusive  as  to  the  jurisdictional 
facts,  unless  the  contrary  appears  by  the  record  {Humboldt 
County  V.  Dinsmore,  75  CaL  604,  [17  Pac.  710] ) ;  and  this 
is  the  rule  which  pi:evails  both  in  cases  of  certiorari  and 
appeal.  (Hagenmeyer  v.  Board  of  EquaUzatian  of  Mendo- 
cino  Cownty,  82  Cal.  214,  [23  Pac.  14].) 

The  last  ground  for  reversal  urged  by  appellant  is  that 
'*the  correctness  of  the  board's  order,  independent  of  the  evi- 
dence upon  which  it  was  based,  is  immaterial."  We  are  of 
the  opinion  that  this  difficulty  is  more  apparent  than  real. 
It  is  urged  that  until  the  board,  acting  within  its  powers,  has 
changed  an  assessor's  valuation,  that  valuation  is  presump- 
tively the  correct  valuation,  and  is  final,  and  the  real  owner 
is  entitled  to  '^rest  securely  upon"  it  as  a  settled  valuation — 
and  in  support  of  this  contention  cite  People  v.  Reynolds,  28 
Cal.  108.  As  we  view  the  case  at  bar,  that  case  is  not  in 
point. 

[3]  It  must  be  remembered  that  **  equity  will  not  inquire 
into  irregularities,  nor  reverse  questions  of  valuation,  unless 
the  valuation  is  so  grossly  excessive  as  to  be  inconsistent  with 
an  exercise  of  honest  judgment,  or  is  so  unequal  and  dis- 
criminating as  to  violate  the  fundamental  law  of  the  land." 
(27  Am.  &  Eng.  Ency.  of  Law,  724;  37  Cyc.  1111  et  seq.) 
In  the  case  at  bar,  as  we  have  already  seen,  there  was  no  claim 
made  by  appellant  in  his  complaint,  nor  is  there  any  evidence 
in  the  case,  that  either  the  assessor  or  the  board  of  super- 
visors, sitting  as  a  board  of  equalization,  were  guilty  of 
fraud  or  abuse  of  discretion.  A  careful  reading  of  the  record 
in  this  case — and  assuming,  without  so  holding,  that  we  can 
in  this  proceeding  review  the  evidence  taken  before  the  board 
—discloses,  we  think,  without  contradiction,  that  the  value  of 
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the  ranch  referred  to  in  this  proceeding  was  at  least  that  as- 
sessed by  the  board,  and  that  the  tax  was  no  greater  than 
that  imposed  upon  property  of  similar  character  located  in 
that  vicinity. 

[4]  Jji  actions,  such  as  the  present  one,  to  recover  taxes, 
as  well  as. in  actions  to  enjoin  or  set  aside  tax  deeds,  the  law 
is  that  when  there  is  a  moral  obligation  to  pay  the  tax,  it 
cannot  be  revoked  on  account  of  some  technical  defect  render- 
ing the  afissessment  void.  {Steele  v.  San  Luis  Obispo  County, 
152  Cal.  785,  [93  Pac.  1020] ;  Couts  v.  ComeU,  147  Cal.  560, 
[109  Am.  St  Rep.  168,  82  Pac.  194] ;  Esterbrook  v.  O'Brien, 
98  Cal.  671,  [33  Pac.  765].) 

The  testimony  of  the  witnesses,  together  with  other  evi- 
dence introduced  before  the  board,  shows  clearly  that  at  that 
hearing  it  was  contended,  in  behalf  of  appellant,  that  the  value 
of  the  property  should  be  determined  by  the  rental  it  was 
producing  as  a  "^tock  proposition."  The  board  refused  to 
be  so  restricted.  They  recognized  this  fact  as  an  element 
which  might  assist  in  arriving  at  its  real  value  in  money, 
but  took  into  consideration,  in  fixing  the  valuation,  the  value 
of  the  ranch  for  any  purposes  to  which  it  appeared  to  be 
adapted.  We  do  not  think  it  necessary  to  cite  authorities  to 
support  the  view  of  the  board,  the  correctness  of  which  is  so 
obvious.  But  if  it  was  erroneous,  it  was  an  error  committed 
in  the  exercise  of  the  jurisdiction  of  the  board  to  hear  and 
determine  the  matter  before  it,  and  such  error  does  not  render 
the  order  void.  [6]  In  arriving  at  the  value  of  the  land, 
all  its  capabilities,  or  the  uses  to  which  it  is  adapted,  should 
"be  taken  into  consideration.  {Mvller  v.  Southern  Pac.  B. 
Ry.  Co.,  83  Cal.  240,  [23  Pac.  265] ;  Santa  Ana  v.  Harlin,  99 
Cal.  538,  [34  Pac.  224] ;  San  Diego  Land  Co.  v.  Neale,  78  CaL 
63,  [3  L.  R.  A.  83,  20  Pac.  372].) 

The  powers  and  duties  of  county  boards  of  equalization  are 
prescribed  by  section  3672  et  seq.  of  the  Political  Code.  No 
appeal  from  its  decisions,  or  other  method  of  having  its  deci- 
sions reviewed  by  a  court  of  law,  is  provided  by  statute. 
[6]  While  it  appears  in  the  case  at  bar  that  evidence  was 
in  fact  taken  by  the  board,  the  decision  of  the  board  thereon 
raising  the  assessment  is,  in  the  absence  of  fraud,  valid  and 
conclusive,  and  its  judgments  are  not  subject  to  the  super- 
vision of  the  courts.  (37  Cyc.  1111;  27  Am.  &  Eng.  Ency. 
of  Law,  720;  Keokuk  etc.  Bridge  Co.  v.  People,  185  IlL  276, 
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[56  N.  E.  1049] ;  Board  of  Convmrs.  v.  Bvllard,  77  Kan.  349, 
[16  L.  R.  A.  (N.  S.)  807,  94  Pac.  129] ;  Doiy  Lumber  etc.  ^Co. 
V.  Lewis  County,  60  Wash.  428,  [Ann.  Cas.  1912B,  870,  111 
Pac.  562] ;  Stanley  v.  Supervisors,  121  U.  S.  535,  [30  L.  Ed. 
1000,  7  Sup.  Ct.  Rep.  1234,  see,  also,  Rose's  U.  S.  Notes].) 

The  record  discloses  that  the  property  in  question  was 
assessed  to  plaintiff  for  purposes  of  taxation  by  said  county 
aiid  state,  and  on  the  assessment  of  said  county  "^ach  of  said 
parcds  of  real  property"  was  so  assessed,  and  that  the  aggre- 
gate amount  assessed  against  such  parcels  of  real  property  by 
the  county  assessor,  as  aforesaid,  is  the  sum  of  $88,210. 
That  thereafter,  on  July  18,  1912,  the  board  of  equalization 
did  serve  a  notice  upon  plaintiff  requiring  it  to  show  cause, 
if  any  it  had,  why  said  assessment  should  not  be  raised  from 
said  sum  last  stated,  to  the  sum  of  $175,000 ;  that  said  notice 
complied  with  the  rule  of  said  board  in^such  matters  made 
and  provided,  and  which  said  rule  was  promulgated  and 
adopted  in  compliance  with  section  3673  of  the  Political  Code ; 
that  evidence  was  taken,  and  after  consideration  of  the  same, 
and  upon  reconvening  after  an  adjournment  from  morning 
until  the  afternoon  session  on  the  same  day,  the  following 
record  appears:  "On  motion,  duly  seconded,  it  is  ordered 
that  said  assessment  be,  and  the  same  is  hereby  raised  from 
$88,210  to  $175,000" — all  the  supervisors  voting  in  the  af- 
firmative. As  already  intimated,  no  fraud  being  alleged  or 
proven,  this  is  conclusive.  (Los  Angeles  Oas  etc.  Co.  ▼. 
County  of  Los  Angeles,  162  Cal.  164,  [121  Pac.  384].) 

Appellant  contends,  in  effect,  that  the  statute  requires  the 
board  to  designate  in  figures  the  exact  amount  of  increase  for 
each  parcel.  This  is  not  the  case.  From  what  has  just  been 
said,  manifestly  all  was  done  that  the  law  requires,  nothing 
being  left  but  simply  a  calculation — a  simple  problem  in 
arithmetic.  The  board  may  designate  the  percentage  or  pro- 
portion to  be  figured  out  by  the  ministerial  oflBcer.  ■  The 
maxim,  **That  is  certain  which  can  be  made  certain,''  is 
applicable  here.     (Civ.  Code,  sec.  3538.) 

[7]  By  the  specific  terms  of  section  3819,  supra,  it  is  pro- 
vided that  *'if  it  shall  be  adjudged  that  the  assessment,  or 
the  part  thereof  referred  to  in  the  protest,  was  void  on  the 
ground  specified  in  the  protest  [the  italics  are  ours],  judg- 
ment shall  be  entered,"  etc.  The  grounds  specified  in  the 
protest  were,  first:  ''Nowhere  on  the  face  of  said  assessment- 
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roll  is  there  any  dollar-mark,  or  other  m^k,  sign,  word, 
abbreviation,  or  explanation  to  indicate  what  is  meant  by  the 
figures  in  the  columns  on  ^aid  assessment-roll,  which  are 
designed  to  show  the  value  ot  the  property  or  the  amount  of 
^the  taxes  levied  against  said  property."  The  answer  to  this 
objection  is  that,  while  the  presence  of  the  dollar-mark  before 
the  figures,  and  the  insertion  of  xmnctuation  marks  in  the 
proper  places,  would  probably  have  been  the  proper  practice, 
still  appellant  evidently  has  not  been  misled  by  that  omission, 
as  is  evidenced  by  the  fact  that  it  went  to  court  and  asked 
for  the  exact  amount  which  it  claims  was  paid  in  excess  to 
that  which  it  contends  should  have  been  paid.  The  second 
ground  specified  in  the  protest  is  *'that  the  board  did  pot  hear 
evidence  upon  which  the  order  raising  the  assessment  could 
be  based."  Third:  ''That  the  board  raised  said  assessment 
because  it  considered  that  *it  was  necessary  to  derive  more 
revenue  for  county  purposes,  and  preferred  to  raise  the 
amount  of  the  assessment  of  the  said  property  rather  than 
to, raise  the  tax  rate.'  "  Fourth:  ''Because  the  further  pur- 
pose of  the  board  was  to  compel  appellant  to  subdivide  said 
property,"  etc.;  and  Fifth:  "Because  it  did  not  increase  'the 
assessment  of  each  parcel  of  land  separately,'  but  determined 
and  ordered  that  the  assessment  of  all  the  property  mentioned 
in  said  schedule  should  be  raised  to  the  sum  0(f  $175,000." 
The  court  held  that  appellant  had  failed  to  produce  evidence 
in  support  of  these  grounds,  and  found  against  it  on  those 
points.    The  eviden<»e  here  fully  supports  that  finding. 

After  an  examination  of  the  entire  cause,  including  the 
evidence  taken  before  the  board  of  equalization,  as  disclosed 
by  the  record  here — which  we  were  under  no  legal,  equitable, 
or  moral  obligation  to  do — we  fail  to  find  therein  any  im- 
proper admission  or  rejection  of  testimony,  or  any  error  as 
to  the  matter  of  procedure  which  has  resulted  in  the  miscar- 
riage of  justice,  or  because  of  which  the  appellant  herein  has 
been  denied  any  substantial  right. 

The  judgment  and  order  appealed  from  are,  and  each  of 
them  is,  hereby  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  ooneurred. 
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1919.] 

LAWBENCE  JENSEN,  Respondent,  t.  CARROL  ALLEN 
et  al.,  Api>ellant8. 

[1]  BoNi>— Appeal — OoNSfnuonoN  or  Tebms — Disohami  or  Obliga- 
tion.— ^Where,  on  appeal  from  a  judgment  in  favor  of  the  plaintiff 
in  an  action  to  enfoiirce  a  Hen  for  labor  performed  and  materials 
fomi^ed  in  the  eonetruction  of  a  jaeht  which  had  been  purchased 
by  the  defendants,  the  bond  is  definitely  conddtioned  to  remain  in 
f  oiee  nnitil  tl^e  appeal  diall  be  determined  by  the  supreme  court,  and 
provides  that  ''should  the  supreme  court  reverse  said  judgment  .  .  • 
then  in  that  event  thia  obligation  to  be  void,"  the  obligation  of  the 
bond  is  fully  discharged  when  the  anpreme  court  reverses  the  judg- 
ment. 

[2]  Id. — ^Implied  AoBSEnNT—BBSAOH.— Where,  as  in  this  case,  there  is 
^n  agreement  necessarily  imfpHed  that  if  the  bond  is  given,  the 
poesessioik  of  the  boat  shall  remain  with  the  defendants,  the  plain- 
tiff, by  thereafter  taking  possession  of  the  boat  under  a  vndt  of 
attachment,  breaches  the  condition  on  his  part  to  be  performed  and 
the  obligation  of  the  bond  comes  to  an  end. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Sidney  N.  Reeve,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wilbur  Bassett  and  Allen  &  Weyl  for  Appellants, 

Patterson  Sprigg  for  Respondent, 

JAMES,  J. — ^Defendants  appeal  from  a  judgment  entered 
in  the  trial  court  in  favor  of  plaintiff.  The  action  was  to 
recover  upon  an  undertaking  or  bond  alleged  to  have  been 
given  to  secure  payment  of  any  judgment  which  plaintiff 
might  obtain  in  an  action  brought  by  him  against  one  Dorr, 
which  action  was  pending  at  the  time  of  the  execution  of  the 
undertaking.  In  the  action  referred  to  plaintiff  sought  to 
recover,  on  his  own  behalf  and  as  assignee  of  other  claimants, 
for  labor  and  material  furnished  in  the  construction  of  the 
yacht  ''Yankee  Girl."  The  total  amount  there  prayed  for 
was  about  four  thousand  dollars.  Judgment  was  asked  to 
enforce  the  claim  as  a  lien  against  the  yacht.    An  answer 
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was  filed,  but  the  trial  court,  responsive  to  a  motion  made  by 
the  plaintiff  in  that  behalf,  held  that  no  material  issue  was 
raised  by  reason  of  the' denials  contained  in  the  answer,  and 
entered  judgment  in  favor  of  the  plaintiff  on  the  pleadings. 
Defendant  Dorr  appealed  to  the  supreme  court.  In  the 
meantime  Dorr  had  been  declared  a  bankrupt  and  a  sale  had 
been  made  of  the  ** Yankee  Girl"  by  the  assignee  in  bank- 
ruptcy, the  purchasers  at  the  sale  being  one  Sandoval  and  the 
International  Fisheries  Company.  While  the  appeal  in  the 
case  referred  to  was  pending,  the  plaintiff  brought  an  action 
against  the  purchasers  of  the  yacht  and  Allen,  the  assignee 
in  bankruptcy,  in  which  action  an  injunction  was  asked  for  to 
restrain  the  defendants  from  removing  the  yacht  from  San 
Diego  County,  California,  pending  the  determination  of  the 
case  of  Jensen  v.  Dorr,  the  demand  in  the  prayer  being  that 
such  injunction  hold  "until  the  remittitur  in  said  case  shall 
be  returned  to  this  honorable  court."  After  the  injunction 
order  was  made  the  bond  in  suit  here  was  given.  The  bond 
recited  first  the  substance  of  the  matters  concerned  in  the 
injunction  suit;  recited  that  upon  issues  joined  by  the 
amended  complaint  and  answer  a  permanent  injunction  had 
been  made  restraining  defendants  *'from  removing  or  taking 
from  the  jurisdiction  of  said  Superior  Court,  the  vessel, 
'Yankee  Girl,'  engine,  boiler,  tackle,  apparel  and  furniture,  > 
now  in  the  harbor  of  San  Diego  in  said  San  Diego  county, 
until  the  remittitur  in  the  case  of  Laurence  Jensen  v.  Fred 
Dorr,  No.  14,311,  now  pending  in  the  Supreme  Court  of  the 
state  of  California,  should  be  returned  to  said  Superior  Court, 
and  until  the  further  order  of  said  Superior  Court";  and 
further  provided:  '* Whereas,  said  International  Fisheries 
Company  and  A.  Sandoval  desire  the  use  of  said  vessel  during 
said  period,  and  did  by  their  counsel  move  said  Superior  Court 
on  the  23d  day  of  May,  1910,  to  release  said  vessel  upon  the 
execution  of  a  good  and  sufficient  bond  which  they  agreed  to 
give,  conditioned  as  hereinafter  mentioned ;  and,  whereas,  the 
said  Superior  Court  upon  consent  of  counsel  for  Lawrence 
Jensen,  granted  said  motion  and  fixed  said  bond  at  the  sum 
of  six  thousand  ($6,000.00)  dollars;  now  the  condition  of  this 
obligation  is  such  that  the  said  International  Fisheries  Com- 
pany and  A.  Sandoval  shall  well  and  truly  pay  or  cause  to  be 
paid  to  said  Lawrence  Jensen,  or  his  assigns,  all  sums  of 
money  found  to  be  a  lien  upon  said  vessel,  *  Yankee  Girl,' 
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under  and  by  virtue  of  the  final  judgment  and  decree  of  said 
Supreme  Court  in  said  action  of  Jensen  v.  Dorr,  number 
14,311,  and  all  damages  and  costs  which  may  be  awarded  in 
said  judgment,  not  exceeding  the  sum  of  six  thousand 
($6,000.00)  dollars,  in  favor  of  said  Jensen  or  his  assigns,  or 
will  return  said  vessel  in  as  good  condition  as  it  now  is  within 
the  harbor  of  said  city  of  San  Diego,  and  within  the  jurisdic- 
tion of  said  Superior  Court,  to  be  there  held  subject  to  the 
orders  of  said  court,  within  thirty  days  after  notice  of  the 
decision  and  judgment  of  said  Supreme  Court  in  said  action 
of  Jensen  v.  Dorr,  number  14,311,  aforesaid.  That  should  the 
Supreme  Court  reverse  said  judgment  and. hold  that  the  same 
constitutes  no  lien  on  said  vessel  'Yankee  Girl,'  or  that  no 
lien  exists  by  virtue  of  said  judgment,  then  and  in  that  event 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force, 
effect  and  virtue."  The  judgment  in  the  appeal  referred  to 
was  by  the  supreme  court  reversed  as  having  been  improperly 
made,  because,  as  the  supreme  court  held,  the  answer  as  filed 
by  the  defendant  Dorr  therein  was  sufficient  to  raise  issues 
and  place  the  plaintiff  upon  trial  of  his  case.  (See  Jensen 
v.  Dorr,  159  Cal.  742,  [116  Pac.  553].)  The  case  was  re- 
turned to  the  superior  court  for  trial,  was  there  tried  and 
judgment  agaip  entered  for  the  plaintiff,  determining  that 
the  indebtedness  alleged  by  him  existed  and  that  he  was  en- 
titled to  enforce  a  lien  therefor  against  the  yacht.  An  appeal 
was  taken  from  this  judgment  and  the  judgment  was  affirmed 
by  this  court.  (Jensen  v.  Dorr,  23  Cal.  App.  701,  [139  Pac. 
659].)  Petition  for  rehearing  in  the  supreme  court  was  later 
denied.  This  action  to  recover  upon  the  undertaking  her^ 
inbefore  referred  to  was  then  commenced. 

Defendants  contend  that  the  judgment  should  be  reversed 
because,  first,  the  obligation  of  the  bond  was  fully  discharged 
when  the  supreme  court  reversed  the  first  judgment  in  the 
case  reported  in  159  California  Reports,  before  cited.  Second, 
assuming  that  the  position  just  stated  is  not  correctly  taken, 
the  defendants  became  released  because  the  plaintiff,  after  the 
decision  of  the  supreme  court,  took  possession  of  the  yacht 
under  writ  of  attachment.  The  latter  point  is  presented 
under  the  claim  of  error  of  the  trial  court-in  refusing  to  admit 
a  stipulation  and  testimony  showing  that  such  attachment  was 
in  fact  levied.  [1]  We  think  that  the  appellants  are  right 
as  to  both  contentions.    Referring  to  the  first  point  made,  our 


Digitized  by  VjOOQIC 


312  Jensen  t;.  At«t.en.  [40  Cal.  App. 

opinion  is  that  the  Obligation  of  the  bond  was  definitely  con- 
ditioned to  remain  in  force  only  until  the  appeal  pending  at 
the  time  the  bond  was  executed  should  be  determined  by  the 
supreme  court  and  that,  as  the  bond  recites,  ''should  the 
supreme  court  reverse  said  judgment  and  hold  that  the  same 
constitutes  no  lien  on  said  vessel  'Yankee  Girl,'  or  that  no 
lien  exists  by  virtue  of  said  judgment,  then  and  in  that  event 
this  obligation  to  be  void."  The  obligation  was  not  to  answer 
for  the  payment  of  any  judgment  that  might  be  rendered  in 
the  case  upon  a  retrial.  We  think  that  this  construction  is 
plainly  to  be  drawn  from  the  terms  of  the  undertaking  and 
that  it  is  indicated  by  the  express  language  used.  When  the 
supreme  court  reversed  the  judgment  on  the  first  appeal  there 
was  no  obligation  left  for  the  bond  sui'cties  to  respond  to. 
Assuming*  that  they  were  required,  after  that  judgment  was 
rendered  on  that  appeal,  to  tender  the  boat  in  the  harbor  of 
San  Diego,  the  record  shows  that  they  offered  to  prove  at  the 
trial  that  they  served  written  notice  upon  plaintiff's  attorney 
making  such  tender,  but  the  trial  court  refused  to  allow  the 
testimony  t^  be  given.  We  think  that  no  such  notice  was 
required  to  be  given.  If  such  was  a  prerequisite  to  the  dis- 
charge of  the  obligation,  then  the  court  committed  error  in 
refusing  to  allow  tiie  proof  to  be  made.  If  we  are  correct  in 
thus  construing  the  obligations  imposed  upon  the  makers  of 
the  bond,  the  appeal  is  effectually  disposed  of,  for  the  second 
point  made  assumes  that  the  obligation  continued  until  a  final 
judgment  was  rendered  in  the  case  of  Jensen  v.  Dorr  on 
appeal  after  the  trial  in  the  superior  court.  Defendants 
offered  to  prove  that,  about  two  months  after  the  decision 
of  the  supreme  court  in  Jensen  v.  Dorr,  a  writ  of  attachment 
was  issued  in  that  case  and  levied  upon  the  yacht  at  the  in- 
stance of  the  plaintiff.  Counsel  for  the  plaintiff  stipulated 
that  such  was  the  fact,  but  objected  to  the  offer  on  general 
grounds,  which  objection  was  sustained.  Assuming  that  the 
bond  was  in  force  at  the  time  this  attachment  was  levied,  we 
think  that  the  act  of  the  plaintiff  in  taking  possession  of  the 
boat  under  attachment  was  an  act  inconsistent  with  the  terms 
of  the  undertaking  and  of  such  a  nature  as  to  result  in  the 
discharge  of  the  obligation  of  the  bond.  This  bond  was  given 
after  the  permanent  injunction  had  been  made  and  was  one 
which  was  wholly  without  the  authority  of  the  trial  judge 
to  require,  and  amounted  in  effect  only  to  a  contract  made 
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ou^  of  court  upon  the  execution  of  which  the  plaintiff  in  the 
injunction  suit  agreed  that  the  defendants  might  be  relieved 
from  the  effect  of  the  injunction.  There  was  no  appeal  in 
the  injunction  case ;  hence  the  bond  was  in  no  wise  a  bond  to 
stay  the  execution  of  the  writ.  [2]  Upon  the  part  of  the 
plaintiff  Jehsen  there  was  an  agreement  necessarily  implied 
that  if  the  bond  were  given,  the  possession  of  the  boat  should 
remain  with  the  defendants  in  the  injunction  suit.  By  causing 
the  attachment  to  be  levied  and  by  taking  possession  of  the 
boat  under  such  writ,  the  plaintiff  Jensen  breached  the  con- 
dition on  his  part  to  be  performed  and  the  obligation  of  the 
bond  became  at  an  end.  Assuming,  then,  that  the  obligation 
of  the  bond  was  a  continuing  one  and  was  for  the  purpose  of 
securing  any  final  judgment  that  might  be  rendered  in 
Jensen  v.  Dorr,  we  think  that  the  trial  judge  was  plainly 
in  error  in  refusing  to  allow  the  defendants  to  show  that 
plaintiff  effectually  waived  any  benefits  he  might  have  had 
under  that  instrument,  by  proceeding  to  have  the  boat 
attached. 

There  are  some  other  points  made  by  the  defendants  as  to 
alleged  errors  committed  by  the  trial  judge,  but  as  the  points 
discussed  appear  to  be  finally  determinative  of  this  appeal 
and  of  this  action,  we  think  it  unnecessary  to  give  particular 
attention  to  that  argument. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  16,  1919. 
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[CSv.  No.  1953.    Third  Appellate  IMsftrict.— Mawli  18,  1919.] 

GEORGE  D.  RICHEY,  Respondent,  v.  JAMES  A.  BUTLER 
et  al.,  Defendants;  M.  D.  BUTLER,  as  Administrator, 
etc.,  Appellant. 

[1]  K\riDENOE  —  Unconiradictkd  Testimont — Impeachment — Weight. 
A  trial  court  is  not  legally  bound  to  accept  all  te6timon.7  adduced 
before  it  at  its  face  yalue,  or  as  conclusive,  merely  because  there  !• 
BO  testimony  offered  and  received  in  contradiction  of  it.  The  man- 
ner in  which  a  witness  may  teetify  often  operates  as  effectually  in 
the  impeachment  of  the  verity  of  his  testimony  as  would  affirmative 
contradiction  thereof  by  other  testimony. 

[2]  Id. — Questions  of  Pact— Tests  Available — ^Appeal— Review. — 
The  tests  avail&ble  to  trial  judges  and  juries  for  determining  ques- 
tione  of  fact  are  obviously  not  available  to  reviewing  tribunals,  and, 
therefore,  when  a  trial  court  or  jury  reaches  a  conclusion  upon  the 
facts,  such  conclusion  is  rarely  reviewable,  and  only  so  when  the 
questiona  of  fact  are  of  such  a  character  from  the  nature  of  the 
evidence  as  to  resolve  them  into  questions  of  law. 

[3]  Id. — Action  to  FbEECLOSE  Mortgage— Fraud  as  Defense— Rejec- 
tion OF  Defendant's  Testimony— Discretion. — In  this  action  to 
foreclose  a  purchase-money  mortgage,  the  only  evidence  offered  in 
support  of  a  special  defense  of  fraud  in  the  concealment  of  the 
existence  of  a  prior  mortgage  having  been  tlie  testimony  of  the 
defendant,  the  situation  was  not  eruch  as  to  warrant  the  appellate 
court  in  saying  that  the  trial  court  committed  error  or  an  abuse  of 
eound  judicial  discretion  in  refusing  to  accept  the  defendant's  story. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Peter  J.  Shields,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  P.  Pratessa  and  Edward  I.  Butler  for  Appellant. 

Thomas  B.  Leeper  for  Respondent. 

HAET,  J. — The  action  was  brought  to  foreclose  a  mortgage 
on  80  acres  of  land  in  Sacramento  County,  which  was  given 
to  secure  the  payment  of  a  promissory  note  for  one  thousand 
five  hundred  dollars,  executed  by  James  A.  Butler  and  pay- 
able to  the  order  of  Joseph  Boffy,  which  note  and  mortgage, 


Digitized  by  VjOOQIC 


March,  1919.]  Eichey  v.  Butler.  315 

at  the  commencement  of  the  action,  were  alleged  to  be  the 
property  of  the  plaintiflf. 

A  decree  was  entered,  ordering  foreclosure  of  said  mortgage, 
the  sale  of  the  mortgaged  property  and  the  payment  to  plain- 
tiff of  one  thousand  five  hundred  dollars  and  interest  from 
the  proceeds  of  the  sale.  It  was  also  decii'eed  that  said  sale 
should  be  subject  to  an  assessment  lien  of  defendant,  Reclama- 
tion District  1000,  and  that  plaintiff  take  nothing  as  against 
said  Reclamation  District. 

The  appeal  is  by  M.  D.  Butler,  administrator,  from  the 
judgment.  A  reversal  is  urged  upon  the  sole  ground  that 
the  findings  and  the  judgment  are  not  supported  by  the 
evidence. 

The  note  and  mortgage  in  question  were  dated  March  3, 
1908,  and  the  mortgage  was  acknowledged  by  James  A.  Butler 
on  the  sixteenth  day  of  the  same  month.  James  A.  Butler 
died  February  22, 1913,  and  M.  D.  Butler  was  duly  appointed 
administrator  of  his  estate  and  substituted  in  the  action,  and 
will  hereinafter  be  called  the  defendant. 

It  appeared  that  on  October  26,  1907,  said  Roffy  had  exe- 
cuted a  mortgage  in  favor  of  George  L.  Woodford,  but  at  the 
date  of  the  trial  belonging  to  James  H.  Davidson,  to  secure 
the  sum  of  one  thousand  five  hundred  dollars,  said  mortgage 
covering  160  acres  of  land,  of  which  the  80  acres  in  question 
vwere  a  part.  It  was  alleged  in  the  answer:  **That  the  said 
Roffy,  with  the  intent  to  deceive  and  defraud  said  James  A. 
Butler,  falsely,  fraudulently,  and  knowingly  represented  to 
said  James  A.  Butler  that  said  land  was  then  free  and  clear 
from  any  and  all  liens  and  encumbrances,"  and  that  James  A. 
Butler  did  not  discover  said  encumbraiice  until  in  the  month 
of  April,  1908,  at  which  time  he  demanded  of  Roffy  the  can- 
cellation of  the  Butler  note  and  mortgage,  which  was  by  Roffy 
refused.  Before  the  trial,  plaintiff  dismissed  the  action  as  to 
defendant  Davidson,  who  had  commenced  an  action  to  fore- 
close his  mortgage.  As  to  this,  the  court  found  that  nothing 
was  due  on  the  Davidson  mortgage  *'and  said  mortgage  con- 
stitutes no  lien  or  encumbrance  upon  said  land  and  the  ex- 
istence of  said  mortgage  constitutes  no  fraud  or  deceit  upon 
the  mortgagor  in  said  action,  and  said  defendant  Butler  was 
not  damaged  and  suffered  no  damage  by  reason  of  said  alleged 
mortgage." 
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The  plaintiff  having  introduced  in  evidence  the  note  and 
the  mortgage  sued  upon  and  certain  written  assignments  show- 
ing that  he  waft  the  owner  ihereof  and  thereupon  rested  his 
case,  a  showing  was  then  made  to  justify  findings  sufScient 
to  support  the  decree.  The  single  question  remaining,  then, 
is :  Is  the  evidence  presented  by  the  defendant  and  addressed 
to  the  special  defense  set  up  in  the  answer  and  based  upon 
the  ground  of  fraud  such  that  this  court  may  justly  declare 
that  the  trial  court,  in  repudiating  or  disregarding  it,  abused 
its  discretion  or  transcended  the  province  (peculiarly  that  of 
trial  courts)  of  passing  upon  questions  of  the  credibility  of 
the  witnesses  and  the  weight  of  the  evidence! 

The  only  testimony  offered  by  the  defendant  and  received 
by  the  court  in  support  of  the  special  defense  was  that  given 
by  the  defendant  himself.  He  testified  that  he  met  Joseph 
T.  Roffy  in  San  Rafael  at  the  time  the  mortgage  was  executed 
by  his  brother  to  him;  that  his  brother,  since  deceased,  Mr. 
Roffy  and  the  witness  were  present ;  that  he  met  his  brother 
and  Mr.  BoSy  at  their  request;  that  they  wanted  him  to  look 
At  some  papers  which  they  were  about  to  execute.  He  con- 
tinued: *'They  told  me  that  Mr.  Roffy  was  the  owner  of  some 
land  up  in  Sacramento  County  and  that  ,he  was  about  to  trade 
the  land  for  an  automobile  that  my  brother  then  owned.  The 
automobile  was  valued  by  both  Roffy  and  my  brother  at 
$1,500.  The  land  was  valued  by  both  Roffy  and  my  brother 
at  $3,000.  They  agreed  to  make  the  trade — ^the  automobile 
for  the  land,  with  a  mortgage  back  of  the  $1,500  on  the  bal- 
ance due  on  the  purchase  price.  They  both  asked  me  to  look 
over  the  i>apers,  which  I  did.  I  then  informed  them  both 
that  the  transaction  was  not  carried  on  in  a  business  way, 
that  they  should  have  an  abstract  of  title — search  of  the  title 
made.  Mr.  Roffy  informed  my  brother  at  that  time  that 
such  a  thing  would  be  a  needless  expense,  that  he  had  just  had 
the  title  searched  himself,  had  the  abstract  at  his  place,  that 
he  would  produce  that  abstract  and  would  transfer  it  to  my 
brother,  .  .  .  and  assured  my  brother  that  the  land  was  dear 
and  free  of  any  kind  of  encumbrance  or  lien,  the  title  was 
perfect.  .  .  .  My  brother  said  he  knew  Mr.  Roffy  for  some 
time;  that  he  was  a  teacher  in  the  University  of  California, 
that  he  had  every  faith  in  him,  that  it  would  be  a  whole  lot 
of  red  tape  and  a  needless  expense  to  have  any  search  made ; 
that  he  yi^as  perfectly  willing  to  take  the  statement  of  Mr. 
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Boffy  that  the  land  was  free  and  clear  from  any  encum- 
brance." The  witness  said  that  so  far  as  he  knew  his  brother 
never  saw  an  abstract;  that  about  three  months  later  he  and 
his  brother  visited  an  attorney  who  was  representing  Roflfy 
and  that  his  brother  said  he  wanted  his  automobile  back,  and 
would  reconvey  the  property  to  Roflfy  as  soon  as  the  note  and 
mortgage  were  delivered  up  and  canceled.  Shortly  after  that, 
witness  and  his  brother  saw  Roffy  in  San  Francisco.  He  said : 
I  "My  brother  demknded  from  Mr.  Roflfy  that  he  deliver  back 
the  automobile  to  him.  Mr.  Roflfy  made  promises  of  freeing 
the  land  from  the  encumbrance  which  was  upon  it.  My 
brother  became  a  little  impatient  and  told  Mr.  Roflfy  that  he 
was  tired  of  waiting,  that  he  had  been  stalling  for  two  or  three 
months  and  that  he  had  lost  faith  in  him ;  that  he  would  wait 
no  longer.  .  .'.  I  prepared  a  complaint  at  that  time  setting 
up  the  fraud  and  asked  for  an  injunction  to  prevent  Roflfy 
from  transferring  the  automobile  or  further  using  it  or  dam- 
aging it  and  also  praying  that  the  note  and  mortgage  be  deliv- 
ered up  and  canceled.  Before  that  complaint  had  been 
verified  by  my  brother  or  before  it  had  been  filed,  my  brother 
informed  me  that  Mr.  Roflfy  had  disposed  of  the  automobile 
and  that  he  was  unable  to  locate  it."  Thereupon,  he  tes- 
tified, his  brother  swore  to  a  complaint  charging  Roflfy  with 
obtaining  money  under  false  pretenses  and  a  warrant  issued 
for  his  arrest,  but  Roflfy  had  gone  to  Chicago  and  the  warrant 
was  not  served. 

It  will  be  noted  that  it  does  not  clearly  appear  from  the 
witness'  testimony  that  the  deceased  never  at  any  time,  prior 
to  the  consummation  of  the  sale,  saw  and  examined  the  ab- 
stract of  title  to  the  land  which  Roflfy  said  that  he  had  and 
which  he  further  said  he  would  produce  and  deliver  to  the 
deceased.  But,  be  that  as  it  may,  it  is,  of  course,  manifest 
that  the  court  rejected  the  defendant's  testimony,  and  we  can 
perceive  no  reason  arising  from  the  record  before  us  for  de- 
claring, as  a  matter  of  law,  that  the  refusal  of  the  court  to 
accept  that  testimony  involved  error  or  an  abuse  of  judicial 
discretion.  Indeed,  as  we  view  the  proposition,  it  would  be 
entirely  in  excess  of  the  just  jwwer  of  a  reviewing  court  to 
hold  that  it  was  the  legal  duty  of  the  trial  court  to  have  ac- 
cepted as  verity  the  testimony  of  the  defendant  and  upon  it 
predicated  a  finding  that  the  transaction  resulting  in  the  sale 
of  the  land  to  the  deceased  by  Roflfy  was  characterized  by  such 
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fraud  and  deception  as  woula,  in  equity,  ^tiate  such  a  transac- 
tion. ' 

[1]  ,A  trial  cQurt  is  not  legally  bound  to  accept  all  tes- 
timony adduced  before  it  at  its  face  value  or  as  conclusive, 
merely  because  there  is  no  testimony  offered  and  received  in' 
contradiction  of  it.  The  manner  in  which  a  witness  may  tes- 
tify often  operates  as  effectually  in  the  impeachment  of  the 
verity  of  his  testimony  as  would  affirmative  contradiction 
thereof  by  other  testimony.  The  trial  court  has  the  witnesses 
before  it  and  is  thus  in  a  position  to  determine,  with  at  least 
approximate  accuracy,  whether  a  witness'  testimony  is  or  is 
not  worthy  of  that  degree  of  credence  necessary  to  impress 
it  with  persuasive  or  any  probative  force.  [2]  The  tests 
available  to  trial  judges  and  juries  for  determining  questions 
of  fact  are  obviously  not  available  to  reviewing  tribunals, 
and,  therefore,  when  a  trial  court  or  jury  reach  a  conclusion 
upon  the  facts,  such  conclusion  is  rarely  reviewable,  and  only 
so  when  the  questions  of  fact  are  of  such  a  character  from 
the  nature  of  the  evidence  as  to  resolve  them  into  questions  of 
law. 

[3]  In  the  present  case,  the  trial  court  acted  clearly  within 
its  province  in  refusing  to  accept  the  defendant's  story,  and, 
as  suggested,  the  situation  here  is  not  such  as  to  warrant  us 
in  saying  that  thus  it  committed  error  or  an  abuse  of  sound 
judicial  discretion. 

But  the  trial  court  was  not  required  to  determine  the  ques- 
tion whether  there  was  fraud  in  the  transaction  on  the  part 
of  Roffy  sufficient  to  render  it  nugatory  and  void  by  a  con- 
sideration alone  of  the  defendant's  testimony.  The  plaintiff, 
in  rebuttal,  introduced  in  evidence  a  number  of  letters  pass- 
ing between  the  plaintiff  and  James  A.  Butler  long  after  the 
sale  and  conveyance  of  the  land  to  the  latter  and  the  mort- 
gage by  him  given  to  Roffy  on  said  land  to  secure  payment 
of  his  (Butler's)  promissory  note  to  Roffy  for.  the  purchase 
price.  The  contents  of  the  deceased's  letters,  which  formed 
a  part  of  the  correspondence  referred  to,  the  trial  court  could^ 
well  have  considered  as  rather  contradictory  to,  than  con- 
firmatory of,  the  testimony  of  M.  D.  Butler.  The  subjoined 
is  the  important  part  of  said  correspondence : 

On  January  30,  1909,  said  Butler  wrote  to  plaintiff,  saying, 
among  other  things:  *'I  am  going  to  try  and  settle  up  with 
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Cteo.  Woodford  regarding  the  Sacramento  land  some  time,  this 
week,  and  would  like  to  communicate  with  you  when  I  do.'* 

To  this  letter,  plaintiff  replied  on  February  4,  1909,  as  fol- 
lows: '*Not  having  heard  from  you  in  answer  to  my  two 
previous  letters,  I  was  about  ready  to  start  foreclosure  on  the 
$1,500  mortgage,  signed  by  you,  which  I  hold  against  the  land 
near  Sacramento.  You  say  you  are  going  to  settle  up  with 
Woodford  this  week.  Woodford's  mortgage  is  not  due  for 
nearly  a  year  yet,  while  my  mortgage  was  due  on  Jan.  1st. 
If  you  do  not  care  to  pay  my  mortgage  and  want  to  get  re- 
leased from  the  note,  I  am  willing  to  release  you,  providing 
you  give  me  a  quit-claim  deed  to  your  80  acres,  so  that  I 
can  clear  up  the  title.  If  you  want  to  pay  the  Mortgage 
off  and  keep  the  land,  and  have  not  all  of  the  cash  at  this 
time,  I  will  be  willing  to  accept  part  of  it  and  wait  a  short 
tinl^e  for  the  balance.  I  am  willing  to  do  anything  that  is  fair, 
but  something  must  be  done  right  away.  ..." 

On  February  9,  1909,  Butler  answered,  saying  that  he  had 
not  received  the  two  letters  mentioned  by  plaintiff,  and  pro- 
ceeding: *'I  was  over  to  see  Mr.  Woodford  today  and  told  him 
that  I  was  willing  to  settle  with  him  or  you.  But  that  I  would 
like  to  hear  from  you  first  which  I  think  is  proper.  You  say 
his  mortgage  will  not  be  due  for  some  time.  Now  your  mort- 
gage is  over  due  and  perhaps  it  would  be  better  to  settle  with 
you  and  you  can  setttle  the  difference.  I  now  have  a  check 
for  $1,000  and  will  pay  Mr.  Woodford  or  you  providing 
things  can  be  arranged.  I  will  be  able  to  pay  the  balance  in 
a  month  or  so.  .  .  .  " 

Plaintiff  replied  on  February  19,  1909,  stating  that  he  had 
nothing  to  do  with  Woodford's  mortgage;  that  he  would  send 
the  note  and  mortgage  to  the  Wells-Fargo  Bank,  in  San 
Francisco,  to  be  indorsed  by  the  bank  upon  receipt  of  one 
thousand  dollars. 

On  February  24th,  Butler  wrote:  '*I  am  going  to  deposit 
$1,000  this  day  with  the  Wells  Fargo  Bank  here  in  this  city. 
I  will  instruct  them  to  send  you  this  amount  upon  receipt  of 
the  Release  &  Mortgage.  I  will  pay  you  the  balance  in  three 
or  four  months.  Kindly  let  me  know  what  rate  of  interest 
you  intend  to  charge.  I  am  willing  to  pay  anything  that  is 
fair  and  square." 

Later,  on  the  same  day,  he  wrote  that  the  Wells-Fargo  Bank 
refused  to  accept  the  money,  as  plaintiff  had  no  account  with 
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it,  but  that  he  had  deposited  the  money  with  the  Anglo- 
Calif  omian  Bank  '*and  if  you  aend  yx)ur  paper*  to  them  they 
will  hold  them  in  escrow  until  your  mortgage  is  satisfied." 

Plaintiff,  on  March  2,  1909,  wrote  that  he  was  sending  the 
note  and  mortgage  to  the  Anglo-Calif ornian  Bank.  He  said : 
"You  state  that  the  bank  would  hold  the  papers  in  escrow 
until  the  mortgage  was  all-  satisfied.  This  will  hardly  be 
necessary,  and  I  would  prefer  to  hold  the  papers  until  the 
balance  becomes  due.  I  have  drawn  an  extension  agreement, 
which  is  signed  by  myself  and  acknowledged  before  a  notary 
public.  This  I  ^lave  instructed  the  bank  to  deliver  to  you 
when  you  turn  over  the  $1,000  to  them  for  me.  .  .  .  You  asked 
me  about  the  rate  of  interest  on  the  $500.  I  am  willing  to  let 
it  go'  without  interest  now  that  the  matter  is  being  settled." 
The  extension  agreement  referred  to  in  the  above  letter  was 
to  the  effect  that  upon  payment  of  one  thousand  dollars  upon 
said  note  and  mortgage,  payment  of  the  balance  of  five  hun- 
dred dollars  would  be  extended  to  July  1, 1909. 

On  July  7,  1909,  J.  A.  Butler  wrote  plaintiff:  ''Your  letter 
has  been  received  and  noted.  Let  me  assure  you  that  I  will 
settle  with  you  in  sight  of  ten  days.  My  money  got  tied  up, 
otherwise  I  would  have  settled  before  now.  Assuring  you  that 
I  am  about  to  pay  you  up,"  etc. 

The  above  letters  of  the  deceased  very  plainly  show  that,  if 
he  at  any  time  ever  believed  that  Roffy  had  imposed  upon  or 
deceived  him  as  to  the  title  to  the  land,  he  must  have  later 
satisfied  himself  that  the  bargain  was  all  that  he  could  have 
expected  it  to  be.  In  none  of  the  letters,  it  will  be  noted,  did 
he  make  any  complaint  about  the  transaction  or  claim  that 
he  was  induced  to  enter  into  and  consummate  it  by  any  mis- 
representations or  deception  on  the  part  of  Roffy.  To  the 
contrary,  the  letters  very  clearly  show  that  he  was  anxious 
to  pay  his  mortgage  debt  and  so  retain  the  land,  notwith- 
standing that  he  knew,  as  the  letters  show,  that  a  prior  mort- 
gage to  secure  an  unmatured  indebtedness  evidenced  by  a 
promissory  note  then  subsisted  ujwn  the  property.  It  is 
quite  manifest  that  upon  a  consideration  of  said  letters  the 
trial  court  could  justly  or  at  least  with  considerable  reason 
have  been  inspired  with  a  strong  feeling  of  distrust  in  the 
testimony  of  the  witness,  Butler. 

While  thus  we  have  presented  and  briefly  considered  soipe 
of  the  considerations  upon  which  the  court  below  might  have 
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been  led  to  reach  its  conclusion,  in  the  face  of  the  testimony 
of  the  defendant,  that  the  transaction  between  Roflfy  and  the 
deceased  was  carried  on  and  completed,  so  far  as  Roffy's  part 
therein  was  concerned,  honestly  and  in  good  faith  and  that 
the  purchase  of  the  land  by  the  deceased  was  not  the  result 
of  any  misrepresentation  by  the  former  of  the  condition  of 
the  title  either  at  the  time  the  transaction  was  under  negotia- 
tion or  when  it  was  finally  completed,  it  has  not,  under  our 
view  of  the  record,  been  absolutely  necessary  that  we  should 
have  done  so,  since,  as  hitherto  declared,  there  would  be,  even 
in  the  absence  of  the  letters  referred  to  from  the  record,  no 
jhstification  for  the  conclusion  by  this  court  that  the  result 
reached  by  the  court  below  necessarily  involved  an  arbitrary 
rejection  of  the  defendant's  testimony.  In  other  words,  as 
stated  in  the  beginning,  there  would  be  in  such  case  no  ground 
upon  which  we  coul(J  justly  hold  that,  by  disregarding  the 
testimony  of  the  defendant,  the  court  below  was  guilty  of  an 
abuse  of  discretion. 

'  In  view  of  the  conclusion  we  have  arrived  at,  as  indicated 
above,  it  is  not  necessary  to  consider  other  assignments  in- 
volving attacks  upon  other  findings  than  those  just  considered. 
As  stated  above,  the  finding  that  the  note  and  the  mortgage 
were  made  and  delivered  as  alleged  in  the  complaint  is  of  it- 
self sufficient  to  support  the  judgment,  and  it  therefore  be- 
comes wholly  immaterial  whether  the  prior  mortgage  was  or 
was  not  a  subsisting  lien  upon  the  land  at  the  time  of  the 
transaction  between  Roflfy  and  the  deceased,  and  the  finding 
that  it  was  not  is,  therefore,  also  immaterial.  Nor,  in  view 
of  our  conclusion  as  to  the  evidence,  is  it  necessary  to  deter- 
mine whether,  to  entitle  the  defendant  to  maintain  his  defense 
upon  the  ground  of  fraud,  it  was  necessary  for  him  to  rescind 
the  contract  of  sale,  it  being  contended  by  the  respondent  that 
rescission  is  a  prerequisite  to  a  right  of  action  in  such  a  case 
and  that  the  same  must  be  kept  alive  continuously  and  to  the 
time  of  the  trial,  which,  it  is  likewise  contended,  was  shown 
by  the  letters  above  adverted  to  was  not  done. 
The  judgment  appealed  from  is  affirmed. 

Buck,  P.  J.,  pro  iem,,  and  Burnett,  J.,  concurred. 

40  Oal.  App.~21 
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[C&T.   No.   2857.    Fint  Appellate   District,  Division  One.— March  18, 

1919.] 

JOSEPHINE  0.  SCHUTZER,  Respondent,  v.  EDWARD  F, 
TAYLOR,  Executor,  etc..  Appellant 

[1]  Plbadino — CoNVEBSioN — TiTLi— Steiking  Out  S1CX)ND  Detensi — 
When  not  Pbbjttdioial. — ^Where,  in  an  action  for  damages  for  the 
conversion  of  personal  property,  the  matter  of  plaintiff's  title  to  the 
property  is  fnllj  covered  and  put  in  issue  bj  the  allegations  of  the 
oomplaint  and  the  first  defense  pleaded,  and  the  court  makes  a 
finding  thereon,  the  defendant  is  not  prejudiced  bj  a  ruling  of  the 
court  sustaining  a  general  demurrer  to  a  second  defense  pleaded 
which  only  puts  in  issue  the  same  matter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed.  ♦ 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  W.  Kitts  for  Appellant 

R.  L.  Husted  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  in  an  action  for  damages  for  the  conversion  of  per- 
sonal property,  and  is  taken  on  the  judgment-roll  alone. 

The  defendant  in  an  amended  answer  alleged  two  distinct 
matters  of  defense.  To  the  second  of  those  defenses  the  trial 
court  sustained  a  general  demurrer,  and  it  is  upon  the  action 
of  the  court  in  this  and  one  other  matter  that  the  defendant 
bases  his  appeal. 

In  the  so-called  second  matter  of  defense  the  defendant  al- 
leges that  Michael  C.  Taylor,  his  testator,  was  fraudulently 
induced  to  contribute  to  the  support  of  Emma  Onken  during 
his  lifetime,  and  was  also  fraudulently  led  to  believe  that  un- 
less he  made  some  provision  for  her  after  his  death  she  would 
be  in  want  of  the  common  necessaries  of  life ;  that  accordingly 
he  caused  a  certificate  for  sixteen  shares  of  the  capital  stock 
of  the  Spring  Valley  Water  Company  (which  is  the  property 
here  in  dispute)  to  be  issued  in  the  name  of  Emma  Onken, 
with  the  understanding  that  the  title  and  possession  thereof 
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were  to  remain  in  him  until  his  death,  when  said  shares  of 
stock  were  to  become  the  property  of  said  Onken;  that  upon 
the  issuance  of  said  certificate  it  was  delivered  to  said  Taylor, 
and  that  it  remained  in  his  possession  until  he  died.  It  is  also 
alleged  that  Emma  Onken  died  before  M.  C.  Taylor,  and  that 
plaintiff  herein  acquired  said  shares  of  stock  with  notice  of 
all  the  circumstances  herein  related,  and  that  hence  she  has 
no  valid  title  to  the  property.  * 

According  to  these  allegations  of  the  second  defense  it 
would  appear  that  no  valid  gift  of  the  shares  of  stock  was 
made  by  Taylor  to  Onken,  and  that  plaintiff's  title  is  no  better 
than  that  of  Onken,  which  would  constitute  a  good  defense  to 
plaintiff's  cause  of  action.  [1]  But  as  it  also  appears  from 
the  record  that  the  matter  of  plaintiff's  title  to  the  property 
was  fully  covered  and  put  in  issue  by  the  allegations  of  the 
complaint  and  the  first  defense  pleaded,  and  that  the  court 
made  a  finding  thereon,  it  follows  that  the  defendant  was  in 
no  manner  prejudiced  by  the  ruling  complained  of. 

We  think  also  that  the  findings  of  the  court  are  responsive 
to  the  issues  made  by  the  pleadings,  and  that  they  fully  sup- 
port the  judgment. 

The  judgment  is  aflSrmed. 

[Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[Civ.  No.   2745:    Firefc  Appellate  IMstrict,  Diviaion  Two.— Marcli   18, 

1919.] 

EMILIO  OLCESE,  as  Administrator,  etc..  Respondent,  v. 
JAMES  H.  HARDY,  Appellant. 

[1]  Evidence  —  CJontradictory  Statements  —  Weight. — Contradictory 
statements  of  the  plaintiff  in  an  action  for  damages  for  personal 
injuries  do  not  necessarily  nullify  his  testimony;  but  the  weight 
to  be  given  it  might  be  lessened  by  such  contradictions  or  the  jury 
might  reject  the  testimony  entirely. 

[2]  Id. — ^DuTY  OF  Appellate  Coubt. — It  is  the  duty  of  an  appellate 
court  to  reconcile  apparent  contradictions  in  eyidence  whenever  pos- 
sible. 
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[S]  NxGUGKNOB  —  Action  toe  Feesonal  Injubibs  —  Assxtmption  ov 
Bisk — ^Defense. — In  an  action  against  the  employer  for  damages 
for  personal  injuries  reoeWed  while  the  Bosebeny  Act  was  in  f Mree, 
evidence  going  to  the  defense  of  assumption  of  ri^  bj  the  employee 
eonld  be  of  no  avail  to  such  employer. 

[4]  Etidenoe— Conflict— Appeliatb  Ebview. — ^Where  there  is  %  sab- 
stantftal  conflict  in  the  evidence,  the  appellate  court  is  precluded  from 
disturbing  the  verdict. 

[6]  Id. — SuFFiUiENCY— Vebdiot. — Hiere  is  no  fixed  standard  for  the 
suflciency  of  evidence  to  induce  belief,  and  unless  ^he  evidence  so 
dearly  preponderates  against  the  yerddet  that  the  court  cannot  con- 
elude  that  the  verdict  was  the  result  of  a  due  consideration  of  the 
evidence,  the  verdict  will  not  be  disturbed. 

[6]  Nbgugence  —  Action  foe  Pebsonal  Injueies  —  Oontbibutoet 
Keoligence — ^Diminished  Damages. — ^Where,  in  an  action  by  an 
employee  against  the  employer  for  damages  for  personal  injuries 
received  while  the  Boseberry  Act  vras  in  force,  the  court  instructed 
the  jury  that  the  fact  that  such  employee  might  ha/ve  been  guilty 
of  contributory  negligence  would  not  preclude  a  recovery  if  such 
negligence  was  slight,  while  th|it  of  the  employer  was  gross  in  com- 
{Mirison,  but  that  the  damages  might  be. diminished  by  the  jury  in 
inroportion  to  the  amount  of  negligence  attributable  to  such  employee, 
the  appellate  court  must  assume  in  support  of  the  judgment  that  if 
the  evidence  in  any  particular  did  show  negligence  on  the  part  of 
the  employee,  the  jury  nmde  the  proper  deduction  therefor  in  arriv- 
ing at  its  verdict. 

[7]  Id. — Action  foe  Personal  Injuries — ^Pleading — Peoof. — ^Where, 
in  suoh  an  action,  the  general  allegations  of  negligence  are  followed 
by  an  enumeration  of  specific  acts,  the  plaintiff  will  not  be  Umitied 
to  proof  of  specific  acts  unless  the  complaint  clearly  indicates  the 
intention  of  the  pleader  to  limit  the  negligence  to  such  acta. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
AfQrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  Alva  Watt,  RoUa  Bishop  Watt  and  Watt,  Miller, 
Thornton  &  Watt  for  Appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Roche  for  Respondent 

LANGDON,  P.  J. — ^This  action  was  instituted  by  the  plain- 
tiff's intestate,  Louis  Burger,  against  the  defendant  for  dam- 
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ages  for  personal  injuries  alleged  to  have  been  received  by 
Burger  through  the  carelessness  and  negligence  of  the  de- 
fendant while  Burger  was  in  the  employ  of  the  defendant. 
Burger  having  died  on  the  twentieth  day  of  July,  1915,  the 
plaintiflF  above  named,  as  administrator  of  his  estate,  was 
substituted  as  plaintiff.  The  defendant  answered  denying  any 
carelessness  or  negligence  and  setting  up  as  a  separate  de- 
fense that  the  accident  and  injury  were  due  solely  to  the  care- 
lessness of  Burger.  The  jury  rendered  a  verdict  for  the  plain- 
tiff and  judgment  was  rendered  thereon  in  the  sum  of  $5,750, 
from  which  judgment  the  defendant  appeals.  Appellant  con- 
tends that  the  judgment  should  be  reversed  on  the  grounds 
that  the  evidence  is  insufficient  to  justify  the  verdict  and 
errors  in  law  occurnng  at  the  trial. 

The  appellant  argues  at  some  length  the  insufficiency  of  the 
evidence  to  justify  the  verdict.  He  admits  that  the  evidence 
of  Burger  given  on  his  direct  examination  is  sufficient  to  raise 
a  conflict  in  the  evidence  and  consequently  to  preclude  this 
court  from  reviewing  the  evidence,  but  contends  that  Burger 
contradicted  this  testimony  on  cross-examination  and  at  the 
taking  of  his  deposition  before  the  trial,  and  that,  therefore, 
this  testimony  is  without  weight;  and  that  without  this  tes- 
timony there  is  no  evidence  to  support  the  verdict  of  the  jury. 

[1]  We  do  not  believe  that  contradictory  statements  of 
plaintiff,  if  there  are  any,  necessarily  nullify  his  testimony; 
the  weight  to  be  given  it  might  be  lessened  by  such  contradic- 
tions or  the  jury  might  reject  the  testimony  entirely,  but  the 
fact  th^,t  the  jury  found  for  the  plaintiff  conclusively  shows 
that  they  accepted  his  statements  on  direct  examination  as 
true.  But  admitting  that  there  are  conflicts  and  contradic- 
tions in  his  testimony,  and  considering  that  portion  of  his 
testimony  which  is  least  favorable  to  his  contention,  it  seems 
to  us  that  this  court  would  not  be  justified  in  reviewing  the 
evidence  under  the  record  in  this  case.  Construing  the  por- 
tions of  plaintiff's  testimony  which  are  quoted  in  the  briefs 
of  appellant  and  urged  as  contradictory  most  strongly  against 
plaintiff^  we  shall  proceed  to  analyze  the  testimony. 

The  facts  are  briefly  these :  The  defendant  was  engaged  in 
the  lumber  and  mill  business  in  San  Francisco.  Louis  Burger, 
entered  his  employ  and  operated  a  ripsaw  machine  for  a  few 
weeks,  after  which  he  was  made  the  working  foreman  of  the 
mill  and  was  placed  in  charge  of  a  machine  known  as  a 
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** sticker  machine.*'  ^is  work  consisted  in  feeding  the  boards 
into  the  machine;  the  boards  would  then  pass  under  the  re- 
volving rollers  and  move  toward  the  revolving  head,  which 
mad€  approximately  three  thousand  two  hundred  revolutions 
a  minute.  To  this  revolving  head  were  attached  removable 
blades  of  various  shapes  and  these  blades  or  knives  would  cut 
or  plane  or  curve,  as  occasion  required,  the  pieces  of  lumber 
passing  under  the  revolving  head.  When  Burger  took  charge 
of  the  machine  there  were  certain  blades  there  for  use  in  the 
operation  of  the  machine.  Burger  tried  all  of  the  blades, 
but  claimed  that  a  certain  type  of  thin  hard  blade  among 
the  blades  provided  was  the  only  type  of  blade  with  which  the 
quantity  of  work  expected  to  be  done  could  be  obtained.  It 
was  this  type  of  blade  which  flew  off  the  head  and  inflicted 
the  injury  ui>on  Burger.  In  his  direct  examination  Burger 
testified  that  within  a  few  weeks  after  he  took  charge  of  the 
sticker  machine  he  informed  the  defendant  that  the  head 
was  defective  and  asked  him  to  get  a  new  one.  He  testified 
thitt  he  told  the  defendant  that  the  head  had  nicks  in  it  that 
made  it  unsafe.  He  also  testified  that  he  suggested  that  cm 
iron  cylinder  head  in  which  the  blades  drop  in  a  slot  be  ob- 
tained, and  that  the  defendant  promised  to  get  a  new  head 
for  the  machine.  Burger  also  testified  in  his  direct  examina- 
tion that  on  many  occasions  prior  to  the  happening  of  the 
accident  these  blades,  clamped  as  they  were  to  the  head, 
worked  loose  while  the  head  was  revolving  and  flew  out  some 
distance  from  the  machine,  and  that  Burger  called  the  atten- 
tion of  the  defendant  to  this,  and  that  the  defendant  himself 
was  present  and  saw  the  blades  fly  out  on  several  occasions. 
Burger  also  testified  that  the  defendant  inquired  of  him  how 
the  danger  from  flying  blades  could  be  overcome,  and  that  he 
(Burger)  directed  his  attention  to  a  new  type  of  sticker 
machine  •  which  was  being  generally  used  by  mills  in  San 
Francisco;  the  defendant  asked  if  the  old  machine  could  not 
be  changed  so  as  to  overcome  the  danger,  and  Burger  told  him 
that  that  was  impossible.  The  defendant  then  told  Burger 
that  when  business  got  a  little  better,  he  thought  he  could 
afford  the  new  type  of  machine.  The  accident  happened  on 
April  16,  1913.  On  the  evening  of  April  15,  1913,  the  de- 
fendant told  Burger  that  there  was  some  ''stuff"  to  be  worked 
on  the  next  morning  and  to  force  the  work  as  much  as  pos- 
sible.    On  the  morning  of  the  accident,  Burger  arrived  at 
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his  work  about  8  o'clock.  He  was  using  a  thin  hard  blade  in 
the  machine,  one  which  had  been  in  use  i^  the  machine  the 
previous  afternoon.  Alter  operating  the  machine  for  about 
twenty  minutes  the  accident  occurred.  The  blade  became 
loosened  and  flew  out  and  struck  Burgei^  in  the  head,  inflicting 
serious  injury  upon  him. 

We  now  come  to  a  consideration  of  the  cross-examination 
of  the  plaintiff,  which  it  is  claimed  by  appellant  completely 
destroys  the  force  of  the  evidence  upon  the  direct  examina- 
tion. It  is  flrst  claimed  by  appellant  that  the  cross-examination 
shows  that  Burger  himself  purchased  the  particular  blade 
which  caused  the  injury.  The  evidence  only  goes  to  the  ex- 
tent of  showing  that  Burger,  acting  for  his  employer,  pur- 
chased the  particular  blade  which  was  used  on  the  day  of  the 
accident  to  replace  others  of  the  same  pattern  which  had  be- 
come worn.  It  does  not  contradict  the  testimony  elicited  in 
the  direct  examination  that  the  form  of  blade  was  among 
the  original  blades  furnished  Burger  by  the  defendant,  and 
that  Burger  was  not  responsible  for  its  introduction  into  use 
in  defendant's  business. 

As  opposed  to  Burger's  testimony  on  direct  examination 
to  the  effect  that  the  head  of  the  machine  was  defective,  ap- 
pellant points  out  that  Mr.  Burger  testified  on  his  cross- 
examination  that  an  inspector  for  an  insurance  company  made 
an  inspection  of  the  mill,  including  the  sticker  machine  by 
the  operation  of  which  the  plaintiff  was  injured,  and  the  in- 
spector and  Burger  talked  of  what  changes  of  importance 
should  be  made  in  and  about  the  sticker  machine  to  make  it 
safe;  and  that  Burger  did  not  inform  the  inspector  of  any 
defects  in  the  head  or  blades  or  hood  of  the  machine.  While, 
of  course,  the  fact  that  he  did  not  make  known  these  defects 
to  the  inspector  is  persuasive  of  the  fact  that  they  did  not  ex- 
ist to  his  knowledge  at  the  time,  it  is  not  direct  evidence 
ppon  that  fact,  and  we  cannot  say  that  it  is  directly  contra- 
dictory of  the  evidence  given  on  the  direct  examination,  that 
the  defects  did  exist.  It  is  entirely  possible  for  the  defects  to 
have  existed  and  yet  for  the  plaintiff  not  to  have  mentioned 
them  to  the  inspector.  [2]  And  it  is  the  duty  of  an  appel- 
late court  to  reconcile  apparent  contradictions  in  evidence 
whenever  possible. 

Appellant  next  argues  that  the  cross-examination  shows  that 
Burger  had  full  authority  to  make  purchases  and  was  in  full 
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charge  and  control  of  the  mill.  There  is  some  testimony  from 
which  the  jury  might  have  taken  this  view  of  the  matter,  but 
there  is  also  testimony  to  the  effect  that  Mr.  Hardy  was  con- 
sulted, and  that  he  authorized  the  purchase  of  all  supplies 
when  such  purchases  were  made,  and  there  is  testimony  in 
regaid  to  numerous  conversations  between  Mr.  Burger  and 
Mr.  Hardy  concerning  changes  in  the  revolving  head  and  in 
the  machine,  from  which  the  jury  might  have  believed  that 
Mr.  Burger's  authority  in  making  purchases  and  changes  was 
a  very  limited  authority.  Under  these  circumstances,  we  do 
not  think  that  we  can  interfere  with  the  implied  finding  of 
the  jury  in  regard  to  this  matter. 

Appellant  refers  to  certain  testimony  elicited  upon  cross- 
examination,  showing,  he  contends,  that  Burger  was  fully 
informed  of  the  defects  in  the  machine  and  that  he  continued 
to  operate  the  machine  after  such  knowledge.  This  would 
go  to  the  defense  of  assumption  of  risk  if  that  defense  had 
been  open  to  the  defendant  at  the  time  of  the  accident. 
However,  the  Roseberry  Act  [Stats,  1911,  p.  796]  was  in 
force  at  the  time  of  the  accident,  and  abolished  this  defense. 
[3]    Therefore  this  testimony  can  be  of  no  avail  to  appellant. 

It  is  argued  that  the  testimony  shows  that  the  knife  which 
injured  Burger  came  loose,  not  because  of  any  defect  in  it, 
but  because  of  Burger's  failure  to  tighten  the  nut  and  bolt 
that  held  it  in  place.  This  question  was  one  for  the  jury, 
along  with  the  general  question  of  Burger's  negligence  in 
all  particulars  connected  with  the  accident.  We  cannot  dis- 
turb its  finding  thereon.  It  is  the  province  of  the  jury  to 
draw  deductions  from  testimony,  but  the  appellant  overlooks 
this  and  asks  us  to  decide  from  the  testimony  that  the  accident 
could  not  have  occurred  if  a  certain  blower  or  hood  attached 
to  the  machine  had  been  down  at  the  time  the  blade  flew  out. 
The  jury  was  taken  to  the  scene  of  the  accident  and  examined 
the  machine  in  question;  they  had  before  them  evidence  to 
the  effect  that  the  hood  was  merely  for  the  purpose  of  catch- 
ing shavings ;  that  the  hood  was  defective  and  difficult  to  pull 
down ;  that  it  interfered  with  the  speed  of  the  machine,  and 
that  Burger  had  been  requested  to  hasten  with  the  work,  and 
other  similar  matters.  This  question  is  again  a  part  of  the 
larger  question  of  whether  or  not  Burger  had  been  negligent, 
and,  as  stated  before,  we  cannot  interfere  with  the  finding 
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of  the  jury  upon  this  subject,  so  long  as  there  is  any  substan- 
tial conflict  of  the  evidence. 

[4]  We  have  discussed  the  evidence  at  this  length  in  an  ef- 
fort to  demonstrate  that  even  if  we  construe  the  conflicts  in 
Burger's  testimony  most  strongly  against  him,  yet  there  re- 
mains a  substantial  conflict  in  the  evidence  which  will  preclude 
us  from  going  into  the  questions  involved.  Upon  appeal,  in 
this  state,  if  there  is  any  evidence  to  justify  the  verdict  it  can- 
not be  disturbed.  [6]  There  is  no  fixed  standard  for  the 
suflSciency  of  evidence  to  induce  belief,  and  unless  the  evidence 
so  clearly  preponderates  against  the  verdict  that  the  court 
cannot  conclude  that  the  verdict  was  the  result  of  a  due  con- 
sideration of  the  evidence,  the  verdict  will  not  be  disturbed. 

Appellant  contends  that  the  verdict  is  against  law  in  cer- 
tain particulars  specified  in  his  brief. .  Upon  these  matters, 
we  have  found  the  evidence  conflicting.  The  instructions  of 
the  court  fully  covered  the  points  and  stated  correctly  the 
law  to  the  jury.  We  must  assume  that  the  jury  followed  these 
instructions,  and  found  the  facts  to  be  such  as  to  justify 
their  verdict  in  the  light  of  the  law*  contained  in  the  instruc- 
tions. Furthermore,  the  jury  was  instructed  in  conformity 
with  the  Roseberry  Act,  that  the  law  of  this  state  provides 
that  in  an  action  to  recover  damages  for  a  personal  injury 
sustained  within  this  state  by  an  employee,  while  engaged 
in  the  line  of  his  duty  or  in  the  cours^  of  his  employment  as 
such  employee  in  which  a  recovery  is  sought  upon  the  ground 
of  want  of  ordinary  care  of  the  employer  or  of  any  officer, 
agent,  or  servant  of  the  employer,  the  fact  that  such  employee 
may  have  been  guilty  of  contributory  negligence — ^if  such  neg- 
ligence was  slight,  while  that  of  the  employer  was  gross  in 
comparison — will  not  preclude  a  recovery,  but  the  damages 
may  be  diminished  by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee.  [6]  We  must 
assume  in  support  of  the  judgment  that  if,  as  the  appellant 
contends,  the  evidence  in  any  particular  did  show  negligence 
on  the  part  of  Burger,  that  the  jury  made  the  proper  deduc- 
tions therefor  in  arriving  at  its  verdict. 

A  number  of  alleged  errors  in  the  admission  and  exclusion 
of  evidence  are  urged.  On  direct  examination  Burger  was 
explaining  the  diflPerent  kinds  of  knives  which  might  be  used 
in  sticker  machines,  such  as  he  was  operating  at  the  time  he 
was  injured.    Defendant   objected   to   a   question   wherein 
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Burger  was  asked  whether  the  defendant  had  furnished  a 
certain  type  of  high-tempered  steel  blade,  which  the  plaintiff 
had  previously  testified  was  used  by  almost  every  mill  in  San 
Francisco.  Defendant  objected  to  the  question  and  answer 
for  the  reason  that  the  witness  had  previously  testified  that 
that  type  of  blade  was  so  soft  that  '4f  a  man  runs  one  hun- 
dred feet  with  one  of  them  without  stopping  to  sharpen,  he 
is  absolutely  lucky,"  and  also  because  the  witness  had  pre- 
viously testified  in  relation  to  the  same  type  of  blade  that 
he  did  not  believe  that  the  blades  could  have  been  bought  at 
the  time  of  the  accident.  Appellant  urges  that  by  permitting 
the  question  to  be  answered'  by  the  witness,  the  court  left  it 
to  the  jury  to  infer  that  because  the  blades  referred  to  were 
not  furnished,  the  defendant  was  guilty  of  negligence,  and 
that  such  an  inference  was  not  warranted  in  the  light  of  the 
fact  that  Burger  himself  had  testified  that  the  blades  were 
soft  and  unsuitable  for  his  work,  and  that  it  was  unlikely  that 
they  could  have  been  procured  by  the  defendant.  If  this  was 
error,  it  was  not  prejudicial  to  the  defendant  because  the  jury 
had  before  them  all  the  statements  of  Burger  as  to  the  blades, 
the  uncertainty  of  procuring  them,  etc.  If  it  drew  infer- 
ences from  the  testimony,  we  must  assume  it  drew  inferences 
based  upon  all  the  testimony  presented,  and  that  it  consid- 
ered the  statements  of  Burger  with  regard  to  the  impractica- 
bility of  these  blades  and  to  the  improbability  of  being  able 
to  procure  the  same,  in  connection  with  his  statement  that 
they  had  not  been  furnished  by  the  defendant. 

The  legal  propositions  urged  by  appellant  in  arguing  his 
objections  to  this  and  other  evidence  are  the  same  propositions 
which  he  has  urged  elsewhere,  and,  as  stated  before,  we  believe 
these  matters  were  fully  and  fairly  covered  by  the  instructions 
of  the  court. 

While  Burger  was  testifying  the  court  asked  him  a  ques- 
tion regarding  the  position  of  the  blade  or  knife.  Burger 
answered  this  question,  and  after  answering  it,  proceeded 
with  a  lengthy  explanation  concerning  his  adjustment  and 
operation  of  the  machine  on  the  day  of  the  accident.  In  this 
explanation  he  mentioned  certain  defects  in  the  blower  or  hood 
of  the  machine  which  he  stated  prevented  it  from  being  pulled 
down.  Defendant  objected  for  the  reason  that  the  defects 
in  the  blower  or  hood  were  not  relied  upon  in  the  complaint, 
and  that  this  matter  was  not  within  the  issues.    A  portion 
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of  the  answer  of  Burger  was  responsive  to  the  question  and 
to  the  issues  in  the  case.  The  motion  waa  to  strike  out  the 
entire  answer,  and  we  think  it  was  properly  denied.  But 
apart  from  this  reason,  we  think  that  the  evidence  was  prop- 
erly admitted.  The  amended  complaint  alleged:  **That  on 
said  April  16,  1913,  said  sticker  with  the  said  steel  blades  at- 
tached thereto  was  defective  and  dangerous  and  insecure  and 
was  unsafe  and  dangerous  .  .  .";  and  also  that  ** through 
the  carelessness  and  neglect  of  the  defendant  to  furnish  a  safe 
sticker  and  blades  therefor,  one  of  said  blades  became  de- 
tached and  broke.''  Here  is  an  allegation  of  defective 
machinery,  as  well  as  a  later  allegation  of  special  defects  in 
the  blades  attached  thereto.  The  case  of  Monagha/n  v.  Paci- 
fic Rolling^MUl  Co,,  81  Cal.  190,  [22  Pac.  590],  holds  that 
where  there  is  an  allegation  of  defect  in  machinery,  the  cause 
of  action  is  not  limited  to  a  defect  in  one  part  thereof. 
[7]  Where  general  allegations  of  negligence  are  followed  by 
an  enumeration  of  specific  facts,  the  plaintiff  will  not  be  lim- 
ited to  proof  of  specific  acts  unless  the  complaint  clearly  in-  * 
dicates  the  intention  of  the  pleader  to  limit  the  negligence  to 
such  acts.  (United  States  Exp.  Co.  v.  WaM,  168  Fed.  851, 
[94  C.  C.  A.  260] ;  Traver  v.  Spokane  St.  Ry.  Co.,  25  Wash. 
225,  [65  Pac.  284] ;  Roberts  v.  Sierra  Ry.  Co.,  14  Cal.  App. 
193,  [111  Pac.  519,  527].) 

The  appellant  urge4i  several  objections  to  evidence  on  the 
ground  that  the  questions  and  answers  had  the  effect  of  in- 
forming the  jury  that  an  insurance  company  was  interested 
in  the  litigation  and  consequently  of  prejudicing  the  jury  in 
favor  of  the  plaintiff.  While  this  testimony  may  have  had 
that  effect,  incidentally,  it  becomes  unnecessary  for  us  to  de- 
cide whether  or  not  errors  occurred  in  its  admission,  for  the 
reason  that  the  defendant  could  not  have  been  prejudiced, 
because  the  defendant  himself  introduced  considerable  evi- 
dence showing  that  an  insurance  company  was  interested  in 
the  case.  It  brought  out  upon  cross-examination  of  Burger 
that  an  inspector  for  an  insurance  company  had  visited  the 
mill  and  examined  the  machinery  for  defects ;  also  that  a  few 
days  prior  to  the  accident  a  letter  was  written  to  the  insurance 
company  stating  that  all  the  defects  in  the  plant  had  been 
remedied. 

There  are  several  other  specifications  of  error  in  the  rulings 
of  the  trial  court  upon  evidence,  all  of  which  we  have  ex- 
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amined  and  find  them  to  be  without  merit.    It  is  unnecessary 
to  discuss  them  separately  here.    From  an  examination  of  the 
ei^tire  record  it  appears  that  substantial  justice  has  been  done 
between  the  parties. 
The  judgment  is  afSrmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 


[Cir.  No.  1997.    Third  AppeHate  District.— Mareli  19,  1919.] 

ARGYLE  DREDGING  COMPANY  (a  Corporation),  Peti- 
tioner, V.  JOHN  S.  CHAMBERS,  as  Controller,  etc.,  Re- 
spondent. 

[1]  Reclamation  Board  Act — Nature  of  I>istkiot  —  Formatiok  — 
PowKR  or  Legislature. — ^BeclanmtioD  cUstricts  are,  in  strietnese,  not 
eorporation«  at  aU,  but  rather  goyemmental  a^^neies  to  earrj  out 
•  flpecifie  purpose — the  Kgency  ceasing  with  the  accomplishment  of 
the  purpose.  It  would  be  perfectly  legal  and  competent  for  the 
legislature,  delimiting  a  tract  of  land,  itself  to  appoint  a  commis- . 
iioner  or  commdssionMv  to  perform  all  of  the  functions  which,  under 
the  existing  schemes,  are  performed  bj  the  trustees  and  the 
assessors. 

[2]  Constitutional  Law  —  Special  Laws  —  Legislatite  Power.— The 
constitution  does  not  deprifve  the  legislature  of  the  power  to  pass 
all  special  acts;  but  forbids  special  laws  in  all  cases  where  a  general 
law  can  be  made  applicable. 

[3]  Reclamation  Board  Act— Sacramento  and  San  Joaquin  Drain* 
AGE  District — ^Purchase  of  Warrants  by  State — Special  Legis- 
lation.— The  act  of  January  30,  1919,  "authorizing  the  State  Board 
of  Control  to  purchase  warrants  of  the  Sacramento  and  San  Joaquin 
Drainage  District  issued  in  payment  for  the  expense  of  continuing 
the  construction  of  the  east  levee  of  the  Sutter  By-pass;  appro- 
priating money  therefor,  ^and  providing  reimbursement  to  the  State 
of  sueb  appro(priation,"  is  not  unconetitutional  as  violative  of  section 
25,  article  FV,  of  the  state  constitution,  which  prohibits  special  laws 
in  all  cases  where  a  general  law  can  be  made  applicable. 

[4]  Id. — ^Lending  Credit  op  State — ^Making  Gipt — Oonstitutionalitt 
OP  Act. — Such  act  of  January  30,  1919,  does  not  violate  section  31, 
article  IV,  of  the  state  constitution,  which  prohibits  the  giving  or 
lending  the  credit  of  the  state  or  making  a  gift  **to  any  individual, 
municipal  or  other  eorporation  whatever/' 
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£6]  Id. — Act  or  Januaet  30,  191&— Construction  of — Effect  of  Af- 
PROPEIATION  OF  MONEYS.— Such  act  of  January  30,  1919,  is  neitber 
mare  nor  less  than  an  act  authorizing  the  state  board  of  control  to 
invest  state  money  in  the  warrants  duly  and  regularly  issued  under 
the  act.  The  fact  that  an  appropriation  of  moneys  was  made  to 
meet  the  anticipated  purchase  did  not  affect  the  power  of  the  legis- 
lature to  make  the  appropriation  or  the  power  of  the  board  to  make 
the  inirestment. 

PBOCEEDINO  in  masdate  originally  instituted  in  the  Dis- 
trict  Court  of  Appeal  to  compel  the  state  controller  to  issue 
his  warrant  in  payment  of  petitioner's  claim.  Peremptory 
writ  ordered  issued. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  S.  Spillman  and  Chas.  H.  Oatman  for  Petitioner. 

John  W.  Carrigan  and  Jas.  L.  Attridge  for  Respondent. 

U.  S.  Webb,  Attorney-General,  for  State  of  California. 

Eobt.  T.  Devlin,  Amicus  Curiae. 

CHIPMAN,  P.  J. — ^This  is  an  application  for  a  writ  of 
mandate  compelling  the  controller  to  issue  his  warrant  for  the 
payment  of  plaintiff's  claim.  As  the  matter  was  one  of  emer- 
gency and  as  at  the  argument  we  were  fully  convinced  that 
the  writ  should  issue,  it  was  so  ordered  'from  the  bench.  By 
the  request  of  all  parties  we  will  state  the  case  and  the  reasons 
for  our  conclusion. 

It  appears  from  the  petition  as  follows:  That  the  Sacra- 
mento and  San  Joaquin  Drainage  District  is  *'a  body  politic 
and  corporate  created  by  the  act  of  the  legislature  of  this 
state,  approved  December  24,  1911"  (Stats.  1911,  Extra 
Session,  p.  117),  as  amended  and  supplemented  by  the  act 
of  May  26,  1913  (Stats.  1913,  p.  252),  and  was  further 
amended  and  supplemented  by  the  act  of  June  9, 1915  (Stats. 
1915,  p.  1338),  which  said  act  of  1911,  as  amended  by  said 
act  of  1915,'**  is  known  and  designated  and  referred  to  as  the 
•Reclamation  Board  Act'  as  provided  in  section  31  of  said  acts 
as  so  amended  and  supplemented";  that  the  reclamation 
board  referred  to  in  the  petition  was  created  and  exists  as 
provided  for  in  said  Eeclamation  Board  Act;  **that  the  man- 
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agement  and  control  of  the  said  Sacramento  and  San  Joaquin 
Drainage  District  is  by  virtue  of  section  5  of  said  Reclama- 
tion Board  Act  vested  in  the  said  reclamation  board."  We 
quote  from  the  petition: 

**That  pursuant  to  the  provisions  of  said  Reclamation  Board 
Act  the. said  Reclamation  Board  did,  in  accordance  with  the 
provisions  of  section  13  of  said  Reclamation  Board  Act,  adopt 
and  determine  upon  a  certain  portion  or  project  of  the  plans 
to  be  carried  out  by  said  Board  and  did  designate  the  same  by 
the  name  and  number  of  *  Sutter-Butte  By-pass  Project  Num- 
ber Sir'  and  did  pass  its  order  and  resolution  for  the  levying 
of  an  assessment  in  the  sum  of  more  than  $10,000,000.00  upon 
the  lands  within  said  Sacramento  and  San  Joaquin  District 
to  be  benefited  thereby,  as  might  be  determined  in  the  man- 
ner provided  by  law,  and  did  direct  that' said  assessment  be 
known  and  designated  as  *  Sutter-Butte  By-pass  Assessment 
Number  Six,'  and  did  appoint  three  assessors  for  the  purpose 
of  making  said  assessment,  all  in  the  manner  required  and  pro- 
vided by  said  Reclamation  Board  Act. 

"That  a  part  of  the  said  Sutter-Butte  By-pass  Project  Num- 
ber Six  so  adopted  and  determined  upon  by  said  Reclamation 
Board  is  the  construction  of  a  levee  along  the  East  line  of  a 
by-pass  in  Sutter  Basin,  in  Sutter  County,  California,  known 
as  the  Sutter  By-pass,  the  said  levee  being  known  and  desig- 
nated as  the  East  levee  of  the  Sutter  By-paas. 

*'VII. 

*'That  after  the  adoption  of  said  Sutter-Butte  By-pass  Pro- 
ject Number  Six  the  said  Reclamation  Board,  acting  for  and 
on  behalf  of  the  said  Sacramento  and  San  Joaquin  Drainage 
District,  entered  into  a  contract  with  your  petitioner  for 
dredging  work  to  be  done  by  the  dredger  Argyle  in  and  about 
the  construction  of  the  said  East  levee  of  the  Sutter  By-pass. 
That  pursuant  to  said  contract,  and  in  the  summer  of  1918, 
your  petitioner  commenced  work  upon  said  East  levee  of  the 
Sutter  By-pass  with  the  said  dredger  Ai^le,  which  work  has 
been  prosecuted  continuously  ever  since.  That  on  the  1st  and 
2d  days  of  February,  1919,  your  petitioner,  pursuant  to  said 
contract,  performed  work  upon  the  construction  of  the  said 
East  levee  of  the  Sutter  By-pass,  for  which  work  so  performed 
on  said  two  days  your  petitioner  wa«  entitled  to  be  paid  by 
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said  Reclamation  Board  for  and  on  behalf  of  said  Sacramento 
and  San  Joaquin  Drainage  District  the  sum  of  $255.00  accord- 
ing to  the  tetms  of  said  contract. 

*'VIII. 
''That  thereafter  the  claim  of  your  petitione'r  for  said  sum 
of  $255.00  against  the  said  Sacramento  and  San  Joaquin 
Drainage  District,  acting  by  and  through  the  Reclamation 
Board,  was  duly  presented  to  and  allowed  by  the  said  Reclama- 
tion Board,  and  was  thereafter  submitted  to  the  State  Board 
of  Control  for  its  scrutiny  and  approval,  and  was  thereafter 
approved  by  the  said  State  Board  of  Control,  and  thereafter, 
and  on  February  20th,  1919,  a  warrant  numbered  24,274,  was 
duly  drawn  by  the  State  Controller  upon  the  State  Treasurer 
in  favor  of  your  petitioner  for  said  sum  of  $255.00,  payable 
out  of  the  said  Sutter-Butte  By-pass  Assessment  Number  Six, 
for  the  amount  of  the  said  claim  of  your  petitioner,  which 
said  warrant  was  thereupon  and  on  said  day  by  the  said  State 
Controller  delivered  to  your  petitioner  and  was  by  your 
petitioner  on  February  21st,  1919,  presented  to  the  State 
Treasurer  for  payment,  but  there  were  no  funds  in  the  hands 
of  the  State  Treasurer  to  pay  the  said  warrant  when  so 
presented,  and  the  said  State  Treasurer  did  thereupon  regis- 
ter the  said  warrant  and  did  endorse  on  said  warrant  the 
date  of  said  presaitation  and  the  fact  that  it  was  not  paid  for 
want  of  funds,  all  as  provided  in  and  by  Section  15  of  the 
said  Reclamation  Board  Act. 

"That  the  Legislature  of  this  State  now  in  session  passed 
an  act  entitled,  *An  act  Authorizing  the  State  Board  of  Con- 
trol to  purchase  Warrants  of  the  Sacramento  and  San  Joaquin 
Drainage  District  Issued  in  Payment  for  the  Expense  of  Con- 
tinuing the  Construction  of  the  East  Levee  of  the  Sutter  By- 
pass; Appropriating  Money  Therefor,  and  Providing  for 
Reimbursement  to  the  State  of  such  Appropriation,*  which 
said  act  was  approved  by  the  Governor  of  this  State  on  Janu- 
ary 30th,  1919.  That  a  copy  of  said  act  is  hereunto  annexed 
and  marked  Exhibit  *A',  and  is  hereby  referred  to  and  made 
a  part  hereof.  That  said  Legislature  did,  in  Section  6  of  said 
act,  declare  that  it  deemed  it  necessary  for  the  immediate 
preservation  of  the  public  health  and  safety  that  said  act 
should  go  into  immediate  effect,  and  did  in  Section  6  of  said 
act  set   forth   a  statement   of  the   facts   constituting  such 


Digitized  by  VjOOQIC 


336       Abgtle  Dredging  Co.  v.  Chambers.     [40  Cal.  App. 

necessity,  which  said  Section  of  said  act  was  passed  by  each 
house  of  said  Legislature  upon  an  aye  and  nay  vote  upon  a 
separate  roll  call  thereon,  as  provided  by  Section  1  of  Article 
IV  of  ^e  Constitution  of  this  State.  That  it  was  further  de- 
termined and  declared  by  said  Legislature  in  and  by  Section 
6  of  said  act,  that  said  act  constituted  an  urgemsy  measure 
which  under  the  provisions  of  Section  1  of  Article  IV  of  the 
Constitution  of  the  State  of  California  should  go  into  imme- 
diate effect ;  and  that  said  act  did  go  into  effect  immediately 
upon  the  signing  and  approval  of  the  same  by  the  Governor 
of  this  State  on  January  30th,  1919. 

"That  on  February  27, 1919,  your  petitioner,  being  then  the 
owner  and  holder  of  said  warrant  for  $255.00  payable  out 
of  the  said  Sutter-Butte  By-pass  Assessment  Number  Six,  did 
offer  to  sell  said  warrant  at  par  to  the  State  Board  of  Con- 
trol, pursuant  to  the  provisions  of  said  last  named  act;  and 
the  said  State  Board  of  Control  did  thereupon  and  then  and 
there  accept  said  offer,  and  did  purchase  said  warrant  from 
your  petitioner  at  the  price  of  $255.00,  being  the  par  value 
thereof,  and  did  prepare  and  approve  a  claim  in  favor  of  your 
petitioner  for  said  sum  of  $255.00  in  payment  therefor,  pay- 
able out  of  the  appropriation  of  $300,000  made  by  said  last 
named  act,  and  did  present  said  claim  to  the  respondent, 
John  S.  Chambers,  who  is  and  then  was  the  Controller  of  the 
State  of  California,  and  did  request  said  respondent  as  such 
Controller  to  draw  a  warrant  upon  the  Stal^e  Treasurer  payable 
out  of  said  appropriation  of  $300,000  for  the  sum  of  $255.00 
in  favor  of  your  petitioner,  in  payment  of  the  purchase  price 
of  said  warrant  of  like  amount  so  purchased  by  said  Board  of 
Control  as  aforesaid.  That  said  respondent  as  such  State 
Controller  then  and  there  refused  and  still  refuses  to  draw 
said  warrant  as  so  requested  by  said  Board  of  Control,  or 
otherwise,  or  at  alL 

''XL 

**That  said  appropriation  of  $300,000  was  so  made  by  said 
act  of  January  30th,  1919,  there  was  in  the  State  Treasury, 
and  not  otherwise  appropriated,  a  sum  of  much  more  than 
said  sum  of  $300,000.  That  no  part  of  said  appropriation  of 
$300,000.00  made  by  said  last  named  act  has  ever  been  drawn 
or  expended,  but  the  same  remains  in  the  State  Treasury 
subject  to  the  provisions  of  said  act. 
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"XII. 

"That  the  drawing  of  said  warrant  as  so  requested  by  said 
State  Board  of  Control  is  an  act  which  the  law  specially  en- 
joins upon  the  said  respondent  as  such  State  Controller  as 
a  duty  resulting  from  his  oflSce." 

A  demurrer  to  the  petition  was  interposed  by  respondent 
on  the  following  grounds : 

1.  That  the  act  of  January  30,  1919,  violates  section  21  of 
article  I  of  the  constitution  of  the  state  of  California,  in  that 
it  is  class  and  special  legislation;  that  it  is  giving  or  lending 
tEe  credit  of  the  state  in  violation  of  section  31  of  article  IV 
and  in  making  an  allowance  for  compensation  on  a  contract 
for  services  rendered  under  contract  unauthorized  by  law. 

2.  That  it  cannot  be  ascertained  from  the  i>etition  who  is 
the  real  party  in  interest. 

3.  That  the  petition  does  not  state  facts  su£5cient  to  consti- 
tute a  cause  for  granting  the  writ  prayed  for. 

The  insuflScieney  of  the  facts  or  the  failure  to  disclose  who 
is  the  real  party  in  interest  was  not  seriously  urged.  Nor  do 
we  think  either  point  well  taken.  Unless  the  act  in  question 
is  unconstitutional,  mandamtis  is  the  appropriate  remedy  and 
the  facts  alleged  were  sufficient  to  justify  the  issuance  of  the 
writ.  It  clearly  enough  appears  that  petitioner  is  the  real 
party  in  interest. 

Is  the  act  of  January,  30, 1919,  violative  of  the  constitution  ^ 
It  becomes  necessary  to  ascertain  the  nature  and  character 
of  the  Sacramento  and  San  Joaquin  Drainage  District. 

The  validity  of  the  Reclamation  Board  Act  is  not  called  in 
question.  The  constitutionality  of  actg  of  this  character  was 
established  and  set  at  rest  in  the  case  of  People  etc*  rd,  Chap^ 
num  V.  SacramerUo  Drainage  District,  155  Cal.  373,  [103  Pao. 
207]. 

The  origin,  administrative  and  legislative  history  of  the 
Reclamation  Board  Act,  its  nature,  and  character  were  con- 
cisely stated  at  the  argument  by  Mr.  Robert  T.  Devlin,  who 
appeared  amictis  curiae.  The  statement  accords  with  our 
information  upon  the  subject,  and  we,  therefore,  take  the 
liberty  of  using  it.  We  quote  from  the  notes  written  by  our 
stenographic  reporter: 

*'The  problem  of  flood  control  has  been  a  problem  that  haa 
engaged  the  United  States  government  and  the  state  of  Cali- 
fornia for  more  than  half  a  century.    For  the  last  fifty  years 

40  OftL  App.— 2a 
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the  United  States  government  has  been  engaged  in  studying 
the  flood  condition  of  the  Sacramento  Valley,  for  the  purpose 
of  preventing  floods  and  increasing  the  navigability  of  the 
river.  The  state  of  California  has  been  engaged  in  the  same 
work.  They  sent  for  Mr.  Eads,  who  had"  control  of  the 
Mississippi  Eiver,  to  come  to  California  and  make  a  report 
He  reported  a  plan  for  the  improvement  of  the  Sacramento 
Eiver  to  prevent  the  very  things  that  this  act  now  before  us 
was  to  do.  The  United  States  government  made  its  report 
through  Col.  Mendel  and  others.  In  1893  the  debris  commis- 
sion was  formed;  first,  to  see  that  hydraulic  mining  should 
not  be  continued  without  permits;  and,  second,  to  take  steps 
to  restore  the  navigability  of  the  river  to  the  condition  which 
it  was  in  1851  or  1852,  about  the  time  California  was  ceded 
to  the  Union.  California  again,  when  Governor  Pardee  was 
governor,  provided  for  a  commission  and  invited  three  en- 
gineers to  come  to  California,  one  of  them  being  Colonel 
Dabney,  having  charge  of  the  Mississippi  work.  They  made 
a  report.  The  United  States  government  was  investigating 
this  matter  all  the  time  and  finally  there  culminated  what  is 
called  the  Captain  Jackson  report,  which  was  made  in  1911. 
That  report  was  a  report  having  for  its  object  three  things; 
first,  the  restoration  of  the  navigability  of  the  Sacramento 
River;  secondly,  the  prevention  of  disastrous  floods;  and 
thirdly,  incidentally,  the  reclamation  of  private  land.  That 
report.  Document  81,  said  that  those  three  objects  were  inex- 
tricably involved,  so  you  could  not  improve  flood  conditions 
and  the  navigability  of  the  stream  without  aiding  the  land 
owner.  The  matter  was  of  such  importance  to  the  state  of 
California  that  Governor  Johnson,  in  convening  the  legisla- 
ture in  special  session,  made  it  as  one  of  the  objects  to  be 
legislated  upon.  He  named  eight  or  nine  objects  of  such  im- 
portance to  the  people  that  the  legislature  should  be  convened 
for  the  purpose  of  considering  them,  and  one  of  the  objects 
was  the  consideration. of  the  report  of  Captain  Jackson.  At 
the  special  session  in  1911  the  legislature  of  this  state  adopted 
that  report  of  Captain  Jackson  as  a  part  of  the  state  policy 
and  declared  that  part  of  the  work  should  be  carried  out.  In 
1911,  in  pursuance  of  that  plan,  the  state  of  California  con- 
stituted the  reclamation  board  and  provided  for  the  appoint- 
ment of  three  commissioners  and  provided  that  all  future 
works  in  California  should  be  in  conformity  with  that  report 
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Two  years  following,  the  state  of  California  created'  the  Sac- 
ramento and  San  Joaquin  Drainage.  District,  referred  to 
in  this  petition,  being  a  territory  including  the  Sacramento 
and  San  Joaquin  Valleys  determined  by  ^ate  engineers  as 
being  territory  subject  to  flood  control  and  flood  injury  and 
provided  that  that  board  might  carry  on  the  work  which  is 
described  in  this  petition.  Subsequently,  in  1917,  the  national 
Congress  adopted  the  Jackson  report  and  appropriated  six 
million  some  odd  thousand  dollars  for  the  purpose  of  learry- 
ing  it  out,  to  be  used  in  conjunction  with  appropriations  of 
like  amounts  made  by  the  state  of  California,  with  the  pro- 
vision on  the  part  of  the  United  States  government  that  the 
obligation  of  the  United  States  should  not  exceed  one  million 
dollars  per  year.  The  state  of  California  has  made  those  ap- 
propriations, and  to-4ay  and  for  the  last  several  years  past, 
as  a  part  of  this  work,  the  United  States  government  and  the 
state  of  California  are  co-operating  in  the  lower  parts  of  the 
Sacramento  River  in  widening  the  river  and  in  deepening  its 
channel.  Now,  this  work  is  all  one  project.  This  Sutter  by- 
pass taps  the  river  at  the  north,  conducts  the  water  out 
through  two  series  of  levees  to  be  built,  making  an  adjoining 
river  or  an  additional  river,  carries  it  down  to  the  Fremont 
weir,  clear  across  the  Sacramento  River  into  the  Yolo  Basin 
and  down  to  tide  water.  This  work  is  carried  out  exclusively 
by  a  state  agency  and  by  a  state  board.  Captain  Jackson's 
report  stated  that,  roughly  speaking,  the  obligation  resting 
upon  the  United  States  and  the  state  of  California  and  upon 
the  land  owners  might  be  divided  into  three  parts,  so  the 
nation  would  pay  one-third,  the  state  one-third,  and  the  land 
owners  one-third,  and  that  the  total  estimated  cost  of  the  en- 
tire project  would  be  thirty-three  millions  of  dollars,  placing 
upon  the  state  of  California  as  a  direct  responsibility  eleven 
million,  upon  the  United  States  a  like  sum  of  eleven  million 
dollars,  and  upon  the  land  owners  eleven  million  dollars. 
Owing  to  the  fact  that  work  progressed  from  time  to  time 
and  a  certain  part  of  the  work  was  done  by  private  owners, 
this  was  reduced  to  a  littLe  more  than  eighteen  million  dollars, 
and  upon  that  basis  of  eighteen  million  dollars  the  Congress 
of  the  United  States  has  already  appropriated  one-third,  six 
million  dollars,  binding  the  United  States  government  to  con- 
tribute over  six  millions  to  this  work.  .  .  . 
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"Some  twenty-five  or  thirty  years  ago,  the  state  of  Cali- 
fornia tapped  the  Sacramento  at  Tisdale  weir,  by  building 
a  weir  that  allows  the  water  to  escape  from  the  Sacramento 
River  when  it  reaches  a  certain  height,  and  that  is  the  water 
that  is  doing  the  damage.  By  the  state's  action  this  water 
is  taken  out  of  the  Sacramento  River  and  thrown  upon  that 
territory  on  the  east.  For  the  purpose  of  taking  care  of  that 
water,  these  by-passes  are  being  constructed.  If  these  by- 
passes are  not  constructed,  this  water  that  the  state  of  Cali- 
fornia takes  out  of  its  own  volition — nobody  else  has  control 
of  it — is  taken  out  and  dumped  upon  private  land — up  to  some 
years  ago,  upon  the  lands  known  as  District  1500,  now  upon 
the  lands  in  District  1.  In  other  words,  the  floods  in  that 
section  are  caused  by  the  state  government  in  taking  water 
out  of  the  river  and  dumping  it  on  private  lands.  For  the 
purpose  of  performing  that  governmental  duty,  the  state  of 
California  is  now  building  these  by-passes.  It  has  spent  al- 
ready more  than  one  million  dollars  and  has  obtained  the 
money  by  using  its  warrants,  which  warrants  have  been  taken 
by  private  persons.  We  have  now  reached  the  point  where 
private  persons  refuse  to  take  warrants  further." 

It  is  well  to  recall  what  the  supreme  court  said  in  People  v. 
Sacramento  Drainage  District,  supra,  in  speaking  of  districts 
of  the  character  of  the  one  here.  [1]  Said  the  court:  **It 
is  unnecessary  to  repeat  the  reasons  set  forth  for  the  decisions 
in  those  cases  (cases  cited),  by  which  the  conclusion  there 
reached  was  expressed,  to  the  effect  that  such  districts  are, 
in  strictness,  not  corporations  at  all,  but  rather  governmental 
agencies  to  carry  out  a  specific  purpose — ^the  agency  ceasing 
with  the  accomplishment  of  the  purpose.  But,  additionally, 
it  may  be  said  that  the  likeness  of  these  agencies  to  corpora- 
tions is  superficial,  and  that  the  similitude — for  it  is  no  more 
than  this — ceases,  if  consideration  be  paid  to  the  fact  that 
the  state  could  accomplish  this  very  work  without  organizing 
a  district  as  such  at  all,  and  without  giving  the  land  owners 
within  the  district  any  voice  in  the  selection  of  the  managers 
or  trustees.  Thus  it  would  be  perfectly  legal  and  competent 
for  the  legislature,  delimiting  a  tract  of  land,  itself  to  ap- 
point a  commissioner  or  commissioners  to  perform  all  of  the 
functions  which,  under  the  existing  schemes,  are  performed 
by  the  trustees  and  the  assessors." 
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The  act  of  1911  created  the  reclamation  board  to  consist 
of  three  members;  adopted  the  plan  of  the  California  debris 
commission,  empowering  the  board  to  make  modifications,  as 
a  general, scheme  for  reclamation  flood  control  in  the  Sacra- 
mento Valley.  The  act  of  1913  enlarged  the  board  to  seven 
members,  created  the  San  Joaquin  and  Sacramento  Valley 
drainage  district,  and  authorized  the  reclamation  board  to 
go  forward  with  the  construction  of  the  project  and  to  levy 
assessments  on  lands  in  the  district  in  aid  of  that  purpose. 
The  act  provided  that  in  the  carrying  out  of  the  work  the 
board  should  divide  it  into '  separate  projects  or  divisions, 
each  to  be  taken  up  separately  and  a  separate  assessment 
levied  therefor,  each  such  project  to  have  a  distinctive  name 
and  number  and  its  funds  to  be  held  separately. 

These  assessment  funds  are  to  be  collected  by  the  county 
treasurers  in  the  counties  affected  and  by  them  to  be  deposited 
in  the  state  treasury  and  paid  out  by  the  state  treasurer  on 
warrants  drawn  by  the  controller  against  the  state  treasurer, 
as  directed  by  the  reclamation  board,  payable  out  of  that  par- 
ticular assessment  in  each  such  separate  project.  Warrants 
may  be  drawn  against  any  assessment  whenever  it  has  been 
ordered  by  the  reclamation  board  and  the  assessors  have  been 
appointed;  these  warrants  may  issue  for  work  before  the 
assessments  are  collected  and  when  thus  drawn  may  be  pre- 
sented to  and  registered  by  the  state  treasurer,  who  is  author- 
ized to  register  them  and  indorse  them  **not  paid  for  want 
of  funds,"  and  they  shall  thereafter  bear  interest  from  date 
of  registration. 

As  alleged  in  the  petition,  the  reclamation  board  adopted 
a  project,  known  as  Sutter-Butte  by-pass  project  No.  6,  and 
levied  an  assessment  for  its  construction,  known  as  Sutter- 
Butte  by-pass  assessment  No.  6,  and  appointed  the  assessors 
therefor.  At  this  stage  the  controller  was  authorized  to  draw 
warrants  for  construction  work  against  this  assessment  on  the 
request  of  the  reclamation  board,  in  anticipation  of  collections 
on  the  assessment.  The  reclamation  board  was  able  to  make 
contracts  for  work  on  the  east  levee  of  this  by-pass,  being  part 
of  the  project  No.  6,  payable  in  warrants  against  its  assess- 
ment No.  6.  Arrangements  were  made  whereby  private  in- 
terests cashed  these  warrants  to  a  very  considerable  amount. 
This   arrangement   having   ended  and  the  necessity  for  the 
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uninterrupted  prosecution  of  the  work  being  imperative,  the 
act  of  January  30,  1919,  was  parsed  to  meet  the  emergency. 

This  act,  in  effect,  appropriated  the  sum  of  three  hundred 
thousand  dollars,  and  authorized  the  state  board  of  control 
to  purchase  at  their  face  value  (to  the  extent  of  not  exceeding 
said  amount)  any  or  all  warrants  of  said  drainage  district 
.  drawn  by  the  state  controller,  as  provided  by  the  Reclamation 
Board  Act  and  payable  out  of  said  assessment  and  ''issued  in 
payment  for  the  expense  of  continuing  the  construction  of  the 
east  levee  of  the  Sutter  by-pass."  Section  5  of  said  act  pro- 
vides: ''The  State  Controller  shall  draw  warrants  upon  the 
State  Treasurer,  payable  out  of  said  appropriation,  in  such 
amounts  and  at  such  times  and  in  favor  of  such  persons  as 
the  Board  of  Control  may  request,  and  the  State  Treasurer 
shall  pay  the  same.*'  After  the  passage  of  this  act,  petitioner, 
Argyle  Dredging  Company,  continued  to  work  under  contract 
with  the  reclamation  board  and  the  claim  here  was  allowed 
for  $255  for  isuch  work.  It  was  duly  allowed  by  the  reclama- 
tion board  and  approved  by  the  board  of  control,  the  state 
controller  drew  and  issued  to  petitioner  his  warrant  against 
the  reclamation  board's  assessment  No.  6,  for  $255,  and  it 
was  registered  by  the  state  treasurer  as  not  paid  for  want 
of  funds.  No  question  arises  as  to  the  regularity  of  the  pro- 
ceedings. The  state  board  of  control,  however,  contracted 
with  petitioner,  proceeding  under  the  act  of  1919,  to  purchase 
this  warrant  at  its  face  value,  and  requested  the  state  con- 
troller to  direct  the  payment  out  of  the  fund  thus  appro- 
priated. This  the  controller  refused  to  do  and  hence  the 
action. 

[2]  The  constitution  does  not  deprive  the  legislature  of 
the  power  to  pass  all  special  acts.  It  forbids  special  laws 
in  all  cases  where  a  general  law  can  be  made  applicable.  (Sec. 
25,  subd.  33,  art.  IV.)  It  was  said  by  the  supreme  court: 
''The  legislature  must,  in  the  first  instance,  determine  whether 
or  not  a  general  law  can  be  made  applicable  in  the  particular 
case.  The  court  will  not  interfere  with  its  judgment  on  the 
subject,  unless  it  clearly  and  beyond  a  reasonable  doubt  ap- 
pears that  it  adjudged  contrary  to  the  fact."  {Wheeler  v. 
Herbert,  152  Cal.  224,  232,  [92  Pac.  353,  357],  citing  cases.) 
It  does  not  appear  and  it  is  not  claimed  that  conditions  such 
as  prevail  in  the  Sacramento  and  San  Joaquin  drainage  dis- 
trict exist  elsewhere  in  the  state,  nor  do  we  think  that  a  gen- 
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eral  law  could  reasonably  ba  made  applicable.  But  as  was 
said  in  People  v.  Mullender,  132  Cal.  217,  222,  [64  Pac.  299, 
301]:  *'We  certainly  would  not  hold  such  a  law  invalid 
merely  because  it  would,  in  our  opinion,  have  been  possible 
to  frame  a  general  law  under  which  the  same  purpose  could 
have  been  accomplished."  It  was  also  there  said:  **The 
language  of  said  paragraph  (sec.  25,  art.  lY)  plainly  im- 
plies that  there  can  or  may  be  cases  where  a  local  or  special 
act  may  be  wise  and  salutary  and  appropriate,  and  in  no 
wise  promotive  of  those  evils  which  result  from  a  general  and 
indiscriminate  resort  to  local  and  special  legislation." 
[3]     Such,  in  our  judgment,  is  the  case  here. 

[4]  In  no  just  sense  can  the  act  be  said  to  violate  section 
31,  article  IV,  which  prohibits  the  giving  or  lending  the  credit 
of  the  state  or  making  a  gift  *'to  any  individual,  municipal 
or  other  corporation  whatever."  As  we  have  seen  (People  v. 
Sacramento  Drainage  District,  155  Cal.  373,  [103  Pac.  207]), 
reclamation  districts  **are,  in  strictness,  not  corporations  at 
all,  but  rather  governmental  agencies  to  carry  out  a-  specific 
purpose — ^the  agency  ceasing  with  the  accomplishing  its  pur- 
pose." So  completely  are  these  districts  so  regarded,  as  we 
are  informed,  that  their  warrants  are  not  taxable  nor  is  the 
interest  payable  on  those  warrants  taxable  by  the  United 
States  as  income;  so,  also,  are  the  salaries  of  the  oflBcers  of 
such  districts  not  subject  to  the  payment  of  an  income  tax 
for  the  reason  that  the  government  regards  them  as  part  of 
the  state. 

Much  more  closely  is  the  Sacramento  and  San  Joaquin 
drainage  district  knitted  to  the  state  and  really  part  of  it 
than  is  the  ordinary  drainage  district.  Section  7  of  the  Rec- 
lamation Act  of  1915  declares  that  **the  State  of  California 
and  the  people  thereof  are  hereby  declared  to  have  a  primary 
and  supreme  interest  in  having  erected,  maintained  and  pro- 
tected on  the  banks  of  the  Sacramento  and  San  Joaquin 
rivers  and  their  tributaries  and  the  by-passes  and  overflow 
channels  and  basins  mentioned  herein,  good  and  suflBcient 
levees  and  embankments  or  other  works  of  reclamation,  ade- 
quately protecting  the  lands  overflowed  or  subject  to  over- 
flow by  said  streams,  .  .  .  and  it  shall  be  the  duty  of  the  rec- 
lamation board  at  all  times  to  enforce  on  behalf  of  the  State 
of  California  and  the  people  thereof  the  erection,  mainte- 
nance and  protection  of  such  levees  ...  as  will,  in  their 
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judgment,  best  fierve  the  interests  of  the  State  of  California. 
The  purposes  and  objects  of  this  act  are  to  carry  into  effect 
the  plans  of  the  California  Debris  Commission  with  such 
modifications  and  amendments  and  ^uch  additional  plans  as 
have  been  or  may  hereafter  be  adopted  by  the  reclamation 
board  for  the  control  of  the  flood  waters  of  the  Sacramento 
and  San  Joaquin  rivers  and  their  tributaries  and  said  basins 
and  to  vest  in  said  reclamation  board  control  and  jurisdiction 
over  said  plans/' 

We  then  have  an  institution,  a  state  agency,  created  by  the 
state,  under  the  exclusive  control  and  majiagement  of  the 
state,  administered  by  officers  appointed  by  the  Governor  of 
the  state,  and  engaged  in  an  enterprise  of  state-wide  concern — 
the  act  itself  providing  that  '*The  State  of  California  and 
the  people  thereof  are  hereby  declared  to  have  a  primary  and 
supreme  interest"  in  its  objects  and  purposes. 

[5]  But,  aside  from  these  considerations,  we  think  the 
act  of  January  30,  1919,  is  neither  more  nor  less  than  an  act 
authorizing  the  state  board  of  control  to  invest  state  money 
in  the  warrants  duly  and  regularly  issued  under  the  act 
precisely  as  that  board  may  now  and  has  been  since  its  organ- 
ization authorized  by  law  to  invest  state  funds  in  United 
States  and  state  bonds,  municipal  bonds,  school  district  bonds, 
highway  and  irrigation  district  bonds.  The  state  has  simply 
added  another  class  of  securities  in  which  the  board  of  control 
may  invest  state  funds.  The  fact  that  an  appropriation  of 
moneys  made  to  meet  the  anticipated  purchase,  in  this  par- 
ticular instance,  does  not  affect  the  power  of  the  legislature 
to  make  the  appropriation  or  the  power  of  the  board  to  make 
the  investment.  The  act  specifically  provides  for  the  payment 
of  these  warrants  out  of  assessments,  when  collected,  and 
when  paid,  the  money  goes  back  into  the  state  treasury  just 
as  it  would  upon  payment  of  any  of  said  bonds  purchased 
by  the  board  of  control. 

In  no  view  of  the  case  can  we  see  that  either  the  legislature 
or  the  board  of  control  has  exceeded  its  authority.  The  de- 
murrrer  is  overruled  and  it  is  ordered  that  the  peremptory 
writ  prayed  for  be  issued. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.   Na.   asas.    First    Appellate   IMstrict,  Division  One.-^Marob   19, 

1919.] 

OAEOLINE  L.  SCARPA,  Respondent,  v.  JOSEPH  SCARPA, 

Appellant. 

[1]  Divorce — Appointment  of  Eeceiveb  —  Sale  of  Property. — ^Where, 
in  an  action  for  divorce,  the  court  appoints  a  receiver  to  take  charge 
of  attd  sell  the  community  property,  the  defendant  is  not  injured  by 
the  action  of  such  receiver  in  eeHmg  two  cows  which  he  claims  were 
neither  community  property  nor  separate  property  of  either  spouse, 
but  belonged  to  a  stranger  to  the  action. 

[2]  Id. — Attorney's  Pee — Allowance  by  Ooukp. — ^In  such  a  proceed- 
ing, the  court  has  authority  to  make  an  order  for  the  payment  of  a 
fee  to  the  receiver's  attorney. 

[3]  Id. — Account  of  Receiver  —  Allowance  —  Review — ^Insufficient 
Record. — The  appellate  court  cannot  review  the  action  of  the  trial 
court  in  allowing  given  items  in  the  account  of  the  receiver  where 
the  appellant  fails  to  bring  up  the  evidence  concerning^  them. 

[4]  Id. — Status  of  Property — ^Determination  by  Court — ^When  Res 
Adjudicata. — In  on  action  for  divorce,  after  the  court  has  determined 
that  certain  property  is  community  property,  and  more  than  six 
monf^  has  elapsed  after  such  determination  by  the  interlocutory 
decree  of  divorce,  the  status  of  the  property  becomes  res  adjudicata 
and  not  open  to  further  attack. 

[5]  Id. — Community  Property — Jurisdiction. — In  a  proceeding  in  di- 
vorce, the  court  has  jurisdiction  to  adjudge  the  character  of  any 
property  claimed  to  be  community  property. 

[6]  Id. — Interlocutory  Decree  —  Disposition  of  Property  —  When 
Final. — ^An  interlocutory  decree  of  divorce  becomes  final  as  to  all 
dispositions  of  property  made  therein  after  the  expiration  of  six 
months  from  the  en^  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  R.  Welch,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jos.  Scarpa,  in  propria  persona,  and  Geo.  D.  Collins^  Jr., 
for  Appellants 

Louis  Oneal  and  Wm.  F.  James  for  Respondents. 
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KERRIGAN,  J. — This  is  an  appeal  from  an  order  settling 
the  final  account  of  a  receiver.  The  proceeding  springs  from 
an  action  for  divorce  instituted  by  the  plaintiff,  Caroline  L. 
Scarpa,  against  the  defendant,  Joseph  Scarpa,  in  which  the 
trial  court  on  November  1,  1916,  granted  the  plaintiff  an  in- 
terlocutory decree  of  divorce  upon  the  ground  of  adultery, 
and  in  that  decree  the  court  directed  that  the  homestead  of 
the  parties,  together  with  certain  belongings  found  to  be 
the  separate  property  of  the  plaintiff,  be  assigned  absolutely 
to  her,  and  that  the  community  property  of  the  parties  be 
assigned  three-fourths  to  the  plaintiff  and  one-fourth  to  the 
defendant.  In  the  decree  William  P.  Wright  was  appointed 
receiver  to  take  charge  and  make  the  sale  of  the  property. 
He  qualified  and  entered  upon  the  discharge  of  his  duties, 
and  on  October  17,  1917,  he  filed  his  report  and  account.  Ex- 
ceptions were  filed  thereto,  and  after  notice  and  hearing  the 
account  was  settled  on  November  5, 1917.  The  appeal  is  from 
this  decree  of  settlement. 

[1]  Defendant  objects  to  the  action  of  the  receiver  in 
selling  two  cows,  claiming  that  they  were  neither  community 
property  nor  separate  property  of  either  spouse,  but  belonged 
to  a  stranger  to  the  action.  There  is  evidence  in  the  record 
which  sustains  the  finding  of  the  court  implied  from  its  ap- 
proval of  the  sale  that  these  animals  were  legitimately  the 
subject  of  the  receiver's  action.  On  the  other  hand,  if  the  de- 
fendant's contention  as  to  their  ownership  be  correct,  it  is  ap- 
parent that  he  is  not  injured  by  the  action  of  the  receiver  to 
which  he  objects. 

[2]  Defendant  also  takes  exception  to  the  amount  of  the 
fee  allowed  to  the  receiver's  attorney.  The  court,  of  course, 
had  authority  to  make  an  order  for  the  payment  in  question 
and  we  find  nothing  in  the  record  that  tends  to  show  an 
abuse  of  the  court's  discretion  in  this  respect. 

[3]  It  appears  that  several  of  the  items  of  the  account 
here  objected  to  had  been  the  subject  of' a  separate  hearing 
in  the  course  of  the  action,  but,  however  that  may  be,  the 
appellant  as  to  these  items  has  failed  to  bring  up  the  evidence 
concerning  them,  which  prevents  this  court  from  reviewing 
the  action  of  the  trial  court  thereon. 

The  remaining  objections  may  be  divided  into  two  groups. 
As  to  one  of  them  it  must  be  held  that  the  action  of  the  court 
concerning  the  items  complained  of  was  taken  upon  a  conflict 


Digitized  by  VjOOQIC 


^larch,  1919.]  Scarpa  v.  Scarpa,  347 

of  evidence.    As  to  these  items,  therefore,  the  conclusion  of 
the  trial  court  may  not  be  reviewed  here. 

[4]  The  other  group  of  objections  is  based  upon  the  con- 
tention that  the  items  of  property  sold  were  not  community 
property.  The  answer  to  this  is  that  the  matter  was  deter- 
mined adversely  to  appellant's  position  upon  the  trial  of  the 
divorce  action,  and,  as  more  than  six  months  had  elapsed 
after  such  determination  by  the  interlocutory  decree  before 
the  objections  to  the  account  were  filed,  the  status  of  this 
property  was  res  adjudicata,  and  thus  not  open  to  further  at- 
tack. [6]  In  a  proceeding  in  divorce  the  court  has  juris- 
diction to  adjudge  the  character  of  any  property  claimed  to 
be  community  property,  and  having  done  so  in  an  action  be- 
tween these  parties,  the  question  upon  the  settlement  of  this 
account  was  no  longer  open.  {Huneke  v.  Huneke,  12  Cal. 
App.  203,  [107  Pac.  131] ;  AUen  v.  Allen,  159  Cal.  197,  [113 
Pac.  160].)  [6]  An  interlocutory  decree  becomes  final  as 
to  all  dispositions  of  property  made  therein  after  the  expira- 
tion of  six  months  from  the  entry  thereof,  within  which  an 
appeal  may  be  taken  therefrom.  (Pereira  v.  Pereira,  156  Cal. 
1,  [134  Am.  St.  Rep.  107,  23  L.  R.  A.  (N.  S.)  880,  103  Pac 
488] ;  Huneke  v.  Huneke,  supra;  AUen  v.  Allen,  supra.) 

The  order  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  17,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  15,  1919. 

All  the  Justices  concurred* 
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[CiT.  No.   2614.    Tint  Appellate    Distriet,  Diiofiion  One.— March  19, 

1919.] 

FRANK  J.  CUNEO,  Appellant,  v.  A.  P.  GIANNINI  et  al., 

Respondents. 

[1]  Profits  —  Determination  of  Meaning. — The  terms  'profits"  and 
"iwt  profite"  depend  for  their  meaning  upon  the  natnre  of  the  busi- 
ness and  properties  with  respect  to  which  they  are  employed. 

[2]  Id. — Net  Profits — T&adinq  Corporation. — As  applied  to  a  trading 
eorpomtion  which  maXes  its  main  profits  in  buying,  selling,  ex- 
changing, and  generally  handling  both  real  estate  and  personal  prop- 
erties and  securities,  in'vesting,  enhancing,  and  turning  over  its 
capital  through  the  process  of  dealing  in  the  main  in  property  in 
kind,  the  term  "net  profits*'  means  not  merely  the  differenoe  between 
the  receipts  and  disbursements,  i>ut  also  the  difference  between  the 
original  and  the  increased  value  of  its  assets. 

[3]  Id. — Interpretation  by  Parties. — The  meaning  to  be  given  the 
term  "net  profits"  as  employed  by  the  parties  to  a.  given  contract, 
if  the  same  is  doubtful,  must  be  determined  in  some  measure  at  least 
by  the  interpretation  which  the  parties  themselves  placed  upon  it 
during  the  life  of  the  agreement  in  w^iich  it  was  used. 

[4]  Corporation  Law — Compensation  of  Corporation  Managert— Fix- 
ing BY  Directors  —  Validity  of  —  Quaufication  of  Director. — 
In  the  absence  of  any  showing  of  fraud,  the  action  of  the  board  of 
directors  of  a  corporation  in  fixing  the  sum  to  which  its  manager  is 
entitled,  and  in  directing  the  issuance  of  the  corporation  note  there- 
for which  is  subsequently  paid,  is  not  void  by  reason  of  the  fact  that 
euch  action  is  taken  at  a  meeting  attended  by  a  bare  majority  of 
the  board,  one  of  wboee  members  making  up  such  majority  is  the 
wife  of  said  manager. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge,  AflBnned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Purcell  Rowe  and  Carl  B.  Day  for  Appellant 

Morrison,  Dunne  &  Brobeck  and  Fred  L.  Dreher  for  Re- 
spondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants.    The  action  was  one  instituted  by  the 


Digitized  by  VjOOQIC 


March,  1919.]  Cuneo  v.  Giannini.  349 

plaintiff  on  behalf  of  himself  as  a  stockholder  of  one  of  the 
defendants,  J.  Cuneo  (a  corporation),  and  on  behalf  of  other 
stockholders  thereof,  to  recover  from  the  defendant  A.  P. 
Giannini  for  the  corporation  the  sum  of  $37,883.34,  alleged 
to  have  been  illegally  paid  to  said  defendant  Giannini  by  the 
directors  of  said  corporation. 

The  facts  of  the  case  are  substantially  uncontroverted  and 
are  briefly  as  follows:  For  many  years  J.  Cuneo  had  been 
engaged  in  business  in  San  Francisco  and  adjacent  counties 
as  a  dealer  in  and  trader  6f  real  estate  and  other  kinds  of 
property,  with  his  oflSces  in  that  city.  In  the  year  1903  he 
caused  to  be  formed  the  J.  Cuneo  Company,  a  family  corpora- 
tion, as  a  more  convenient  instrumentality  for  the  conduct  of 
his  business  and  the  cotisolidation  and  handling  of  his  prop- 
erties. The  corporation  when  thus  formed  took  over  his  busi- 
ness and  continued  it.  Shortly  after  the  formation  of  the 
corporation  Cuneo  died,  leaving  a  widow  and  nine  children, 
of  whom  three  were  minors.  One  of  the  elder  daughters  was 
at  the  time  married  to  the  defendant  A.  P.  Giannini,  and  the 
latter,  largely  by  reason  of  the  meager  business  experience 
of  the  other  members  of  the  family,  was  intrusted  with  the 
management  of  the  corporate  affairs.  A  contract  was  entered 
into  on  October  14,  1903,  between  the  J.  Cuneo  Company  on 
the  one  hand  and  said  A.  P.  Giannini  on  the  other,  with  re- 
lation to  the  terms,  conditions,  and  extent  of  the  latter 's 
management  of  the  business  affairs  and  properties  of  the 
former  during  a  period  of  ten  years,  the  portion  of  which 
contract  essential  to  this  case  being  that  in  relation  to  the 
compensation  to  be  received  by  said  Giannini,  which  reads 
as  follows: 

"That  said  corporation,  the  party  of  the  second  part,  shall 
pay  to  said  party  of  the  first  part  for  his  services  as  said 
manager  a  sum  of  money  in  gold  coin  of  the  United  States 
equivalent  to  25%  of  the  net  profits  of  said  corporation,  an 
accounting  by  said  manager  to  be  made  at  the  expiration  \  of 
each  year  during  the  life  of  this  agreement  and  payment  to 
J)e  made  at  the  time  of  said  accounting." 

In  pursuance  of  said  contract  said  A.  P.  Giannini  assumed 
and  entered  upon  the  management  of  said  corporation  and 
continued  therein  for  a  period  of  almost  ten  years,  during 
which  time  the  corporation  continued  to  be  engaged  along:  the 
lines   of   the   former  business  of  itself  and  its  organizer  in 
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buying,  selling,  trading,  and  dealing  in  real  estate,  bank  stocks, 
and  other  forms  of  property.  From  time  to  time  during  those 
years  the  corporation,  acting  through  its  oflScers,  but  with  the 
knowledge  and  approval  of  the  members  of  the  family  con- 
stituting its  stockholders,  took  account  of  the  transactions  and 
propeHies  of  the  corporation  and  of  the  increase  in  values 
of  its  various  kinds  of  property,  and  these  were  carried  into 
a  loss  and  gain  account  upon  the  books  of  the  corporation, 
which  was  understood  to  represent  the  profits  from  time  to 
time  accruing  from  and  in  its  business. 

In  reckoning  these  estimated  profits  the  properties  of  the 
corporation  were  dealt  with  in  kind,  and  their  increase  in 
value  or  the  increase  in  value  of  other  properties  for  which 
they  were  exchanged,  either  directly  or  through  their  sale, 
and  the  investment  of  their  proceeds  in  other  properties,  were 
treated  as  profits,  and  it  is  testified  to  by  Mr.  Giannini  and 
other  members  of  the  family  without  substantial  contradiction 
that  it  was  the  general  understanding  of  all  concerned  that 
Mr.  Giannini  was,  'under  his  agreement,  to  be  credited  with 
twenty-five  per  cent  of  these  increased  valuations  as  shown 
{by  these  occasional  appraisements  and  loss  and  gain  accounts, 
and  the  evidence  shows  that  from  time  to  time  he  received 
such  credits  on  the  books  of  the  corporation. 

In  the  early  part  of  the  year  1913  it  was  decided  at  a  meet- 
ing of  the  directors  of  the  corporation  to  go  into  virtual  liqui- 
dation of  its  affairs  and  to  effect  a  distribution  of  its  assets 
among  its  several  stockholders  in  proportion  to  their  re- 
spective holdings  of  stock  therein,  such  distribution  to  be 
based  upon  an  appraisement  and  valuation  of  the  properties 
of  the  corporation  presently  to  be  made.  Pursuant  to  this 
understanding  on  January  28,  1913,  at  a  meeting  of  the  stock- 
holders of  the  corporation,  all  being  present,  such  appraise- 
ment and  valuation  was  made  and  agreed  to,  and,  so  far  as 
appears  from  the  record,  was  entirely  fair  and  satisfactory 
to  all  concerned.  These  appi*aisements  and  valuations  showed 
that  the  values  of  the  properties  of  the  corporation  which  were 
thus  to  be  liquidated  and  distributed  had  largely  increased 
during  the  term  of  Mr.  Giannini 's  services  as  manager  of 
the  affairs  of  the  corporation,  which  enhanced  valuations 
represented  profits  in  kind  though  not  in  money.  In  the  course 
of  this  proposed  liquidation  of  the  properties  and  affairs  of 
the  corporation  the  question  of  the  interest  and  share  of  Mr, 
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Giannini  under  the  terms  of  his  agreement  naturally  arose,  and 
it  was  disposed  of  at  a  meeting  of  the  directors  held  on  March 
11,  ^913,  at  which  a  majority  of  such  directors  were  pres- 
ent, and  at  which  the  matter  of  Mr.  Giannini 's  compensation 
under  his  said  agreement  was  considered,  and  the  amount 
thereof  fixed  at  the  sum  of  $36,994.24  as  the  balance  due  him 
thereunder,  and  it  was  then  further  decided  and  directed 
that  the  note  of  the  corporation  should  be  executed  and  de- 
livered to  him  for  said  sum  in  full  settlement  for  his  said 
services.  Such*  note  was  thereupon  executed  and  was  received 
by  him,  and  was  subsequently  paid.  It  is  this  transaction 
which  is  assailed  by  the  plaintiff  in  this  action,  and  which  the 
trial  court  by  its  judgment  herein  sustained. 

The  main  and  in  fact  the  only  substantial  question  presented 
upon  this  appeal  is  that  of  the  construction  of  the  term  **net 
profits"  as  the  same  appears  in  the  clause  of  the  agreement 
between  the  corporation  and  Mr.  Giannini  above  set  forth. 
It  is  the  contention  of  the  appellant  that  this  phrase  has  a  well- 
defined  meaning,  in  which  meaning  it  must  be  held  to  have 
been  used  by  the  parties  to  this  agreement,  and  which  meaning 
could  not  be  changed  or  altered  by  oral  evidence;  that  ac- 
cording to  such  meaning  **net  profits"  constitute  the  differ- 
ence between  receipts  and  expenditures,  and  hence  can  only 
be  represented  in  money ;  that  net  profits  must  always  be  ac- 
tual as  distinguished  from  estimated  profits,  and  hence  that 
the  settlement  had  by  the  directors  of  this  corporation  with 
the  respondent  Giannini  having  been  based  upon  the  estimated 
increases  in  valuation  of  the  properties  of  the  corporation  in 
kind,  is  in  contravention  of  the  agreement,  and  cannot  there- 
fore be  upheld.  ^ 

We  are  not  prepared  to  give  our  concurrence  to  this  con- 
tention on  the  part  of  the  appellant  herein.  [1]  The  terms 
** profits"  and  *'net  profits"  depend,  in  our  judgment,  for 
their  meaning  upon  the  nature  of  the  business  and  properties 
with  respect  to  which  they  are  employed.  The  leading  case 
upon  the  subject  of  profits  in  kind  is  the  case  of  In  re  Spanish 
Prospecting  Company,  1  Ch.  [1911]  92,  [20  Ann.  Gas.  677]. 
The  Spanish  Prospecting  Company  had  purchased  from 
Punchard,  Fleming  &  Vivian  certain  mining  properties  in 
Spain,  and  had  engaged  the  services  of  the  vendors  in  the 
management  of  said  properties,  agreeing  to  pay  each  of  the 
members  of  the  firm  so  retained  a  certain  salary,  which,  how- 
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ever,  they  were  not  to  be  entitled  to  draw  except  only  from  the 
profits,  if  any,  arising  from  the  business  of  the  company.  In 
the  course  of  said  business  the  company  acquired  certain 
shareer  in  another  company  called  the  Spanish  Minerals  Devel- 
opment Company,  Ltd.,  which  later  went  into  liquidation  and 
distributed  its  assets  among  its  shareholders.  By  virtue  of 
this  distribution  the  Spanish  Prospecting  Company  received 
certain  shares,  and  also  certain  debentures  of  another  corpo- 
ration named  the  Esperanza  Copper  and  Sulphur  Company ; 
these  debentures  were  held  in  kind  until  such  time  as  the 
Spanish  Prospecting  Company  went  into  voluntary  liquida- 
tion, when  the  question  arose  as  to  whether  these  were^  to 
be  regarded  as  ''profits"  from  which  the  aforesaid  salaries 
could  be  paid.  In  an  extended  and  luminous  discussion  of 
the  subject,  Lord  Justice  Fletcher-Moulton  says:  **The  word 
'profits'  has  in  my  opinion  a  well-defined  legal  meaning,  and 
this  meaning  coincides  with  the  fundamental  conception  of 
profits  in  general  parlance,  although  in  mercantile  phrase- 
ology the  word  may  at  times  bear  minings  indicated  by  the 
special  context,  which  differ  in  some  respects  from  this  fun- 
damental signification.  'Profits^'  implies  a  comparison  be- 
tween the  state  of  a  business  at  two  specific  dates  usually 
separated  by  the  interval  of  a  year.  The  fundamental  mean- 
ing is  the  amount  of  gain  made  during  the  year.  This  can 
only  be  ascertained  by  a  comjmrison  of  the  assets  of  the  busi- 
ness at  the  two  dates.  For  practical  purposes  these  assets, 
in  calculating  profits,  must  be  valued  and  not  merely  enumer- 
ated." 

The  rule  announced  in  this  case  has  been  followed  by  numer- 
ous later  decisions  on  both  sides  of  the  Atlantic,  notably  in 
the  case  of  Stein  v.  Strathmore  Worsted  MUls  Co.,  221  Mass. 
86,  [108  N.  E.  1029],  wherein  it  was  held  by  the  supreme 
court  of  Massachusetts  that,  under  a  contract  whereby  a  plain- 
tiff became  the  defendant  company's  selling  agent  at  an 
annual  salary  and  also  a  percentage  on  net  profits,  the  terra 
"net  profits"  meant  the  difference  between  a  sum  made  up 
at  the  end  of  the  year  of  the  receipts  of  the  business  and  of 
the  value  of  the  stock,  materials,  machinery,  real  estate,  and 
plant  on  hand,  as  compared  with  a  sum  embracing  all  similar 
items  as  of  the  beginning  of  the  year.  The  following  cases 
also  recognize  and  apply  the  same  rule  for  the  estimation  of 
the  het  profits  of  business  adventures  of  the  character  of  that 
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in  which  the  J.  Cuneo  Company  was  chiefly  engaged  during , 
the  period  of  the  plaintiff  *s  connection  with  it  in  the  capacity 
of  its  manager :  Meserve  v.  Andrews,  106  Mass.  419 ;  Jon^s  v. 
Davis,  48  N.  J.  Eq.  493,  [21  Ati.  1036] ;  Mayer  v.  Nethersole, 
71  App.  Div.  383,  [75  N.  Y.  Supp.  990].  [2]  The  instant 
case,  in  fact,  furnishes  a  yet  stronger  reason  for  the  applica- 
tion of  the  rule  than  that  supplied  by  some  of  the  foregoing 
cases,  since  the  corporation  of  which  the  plaintiff  herein  was 
manager  was  essentially  a  trading  corporation,  making  its 
main  profits  in  the  buying,  selling,  exchanging,  and  generally 
handling  both  real  estate  and  personal  properties  and  secu- 
rities, investing,  enhancing,  and  turning  over  its  capital 
through  the  process  of  dealing  in  the  main  in  property  in  kind. 
When  the  agreement  between  the  parties  is  looked  to  it  will 
ber  seen  that  this  fact  was  apparently  ii*  the  minds  of  those 
who  framed  it,  since  it  is  therein  provided  that  the  sum  which 
the  plaintiff  is  to  be  paid  for  his  services  is  ''a  sum  of  money 
in  gold  coin  of  the  United  States  equivalent  to  25%  of  the 
net  profits  of  the  corporation. ' '  The  use  of  the  word  ' '  equiva- 
lent*- in  this  connection  would  seem  to  quite  clearly  indicate 
that  the  net  profits  of  the  corporation  were  not  to  be  altogether 
comprehended  in  terms  of  a  money  residue  as  a  result  of  the 
business  of  the  year. 

[3]  In  addition  to  these  considerations  we  are  of  the 
opinion  that  the  meaning  to  be  given  the  term  "net  profits" 
as  employed  by  the  parties  to  this  contract,  if  the  same  be 
doubtful,  must  be  determined  in  some  measure  at  least  by 
the  interpretation  which  the  parties  themselves  placed  upon 
it  during  the  nearly  ten  yeari  of  the  conduct  of  the  business 
of  the  corporation  by  the  plaintiff  under  this  contract.  The 
evidence,  we  think,  shows  clearly  that  upo^  several  occasions, 
and  particularly  with  respect  to  certain  specific  properties, 
the  amount  to  which  the  plaintiff  was^  entitled  and  which  he 
actually  received  was  determined  'by  a  comparison  of  the 
values  of  the  assets  of  the  corporation  in  kind  at  different 
periods  of  time.  These  valuations  and  the  assignment  to 
the  plaintiff  of  his  one-fourth  interest  in  the  said  assets  and 
properties,  based  thereon,  were,  we  think,  made  fairly  and 
openly,  and  with  the  knowledge  and  acquiescence  of  the  va- 
rious members  of  the  Cuneo  family  interested  therein,  and 
this  being  so,  we  think  it  sufficiently  appears  that  the  parties 
themselves  have  placed  upon  this  agreement  the  very  inter- 
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pretation  in  practical  effect  which  the  foregoing  authorities 
would  indicate  to  be  the  proper  one  as  a  matter  of  law. 

[4]  The  further  contention  of  the  appellant  to  the  effect 
that  the  action  of  the  directors  of  the  corporation  in  fixing 
the  sum  to  which  the  respondent  Giannini  was  entitled,  and 
in  directing  the  issuance  of  the  corporation  note  therefor 
which  was  subsequently  paid,  must  be  held  void,  for  the 
reason  that  such  action  was  taken  at  a  meeting  attended  by  a 
bare  majority  of  the  said  board,  one  of  whose  members  making 
up  such  majority  was  the  wife  of  said  respondent,  we  think 
to  be  possessed  of  no  merit.  The  said  meeting  was  regularly 
called  and  held,  so  far  as  the  record  discloses.  The  wife  of 
Mr.  Giannini  was  also  one  of  the  shareholders  in  this  family 
corporation,  whose  interests  as  such  would  be  adversely  af- 
fected by  the  action  tf  the  board  in  the  allowance  of  his  claim. 
She  was  not  directly  or  beneficially  interested,  in  a  financi/J 
sense,  in  the  result  of  the  action  of  said  board  in  the  allowance 
of  said  claim.  The  mere  fact  that  the  claimant  was  her  hus- 
band, and  that  the  amount  of  his  claim  if  allowed  and  paid 
would  work  an  accretion  of  the  community  funds  of  the 
spouses,  would  not,  in  our  opinion,  create  such  an  interest 
in  the  wife  as  would  disqualify  her  from  acting  as  a  member 
of  the  board  of  directors  of  the  corporation.  None  of  the 
cases  cited  by  the  appellant  goes  so  far,  and  we  are  satisfied 
that  to  uphold  the  view  of  the  appellant  in  this  retrard,  in 
the  absence  of  any  showing  of  fraud,  would  be  to  create  an 
altogether  too  nari'Ow  limitation  upon  the  powers  of  bpards 
of  directors  or  trustees  of  family  corporations  in  which  very 
frequently  like  dual  relations  and  interests  exist.  In  the  in- 
stant case  there  is  no  showing  of  any  kind  tending  in  the 
slightest  degree  to  disclose  any  sort  of  misleading,  or  over- 
reaching, or  concealment,  or  advantage,  or  fraud  of  any 
kind  on  the  part  of  the  respondent  in  respect  to  any  of  the 
transactions  in  the  course  of  his  management  of  the  proper- 
ties and  affairs  of  the  family  corporation,  and  the  fact  that 
this  action  was  begun  and  has  been  prosecuted  by  a  minority 
stockholder  after  a  refusal  on  the  part  of  the  directors  to 
reconsider  their  action,  or  to  themselves  institute  the  same, 
would  serve  to  indicate  that  the  majority  of  the  stockholders 
do  not  wish  the  action  of  the  directors  in  the  premises  over- 
turned. 
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The  foregoing  being  our  view  of  tiie  law  and  the  facts  of 
this  case,  it  follows  that  the  judgment  herein  should  be  af- 
firmed.   It  is  so  ordered. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  15,  1919. 

All  the  Justices  concurred. 


[CSv.    No.  2835.    First    Appellate   Diatrict,  Divaaion  Om.— March  20, 

1919.] 

EANSOME-CRUMMEY  COMPANY,  Appellant,  v.  LOUIS 
E.  WOOD,  Respondent. 

£1]  SuKiiONS — Service — Return — Jurisdiction — Dismissal  op  Action. 
The  failure  of  the  plaintiff,  in  an  action  to  foreclose  a  street  assess- 
ment lien  for  work  done  pursuant  to  the  provisions  of  the  Vroomen 
Act,  to  cause  the  summons,  with  proof  of  service  thereof,  to  be  re- 
turned within  three  years  after  the  commencement  of  the  action, 
deprives  the  court  of  juriadiction  to  take  any  other  action  than  to 
dismiss  the  case. 

[2]  Id.— Dismissal  by  Court — ^Notice. — ^Where  the  plaintiff  has  failed 
to  return  the  summons  with  proof .  of  service  thereof,  within  three 
years  after  the  commencement  of  the  action,  the  court  can  dismiss 
the  ease  without  notice  to  either  of  the  parties. 

[3]  Courts — Transfer  and  Assignment  op  Cases. — ^The  judges  of  the 
fluperior  court  in  a  particular  county,  for  the  more  convenient  dis- 
patch of  business  or  for  any  reason  they  may  deem  necessary,  may 
assign  or  transfer  cases  for  trial  to  any  one  or  more  of  the  several 
departments  of  such  court.  Notice  of  such  transfer  is  not  required 
by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  A.  Beasly,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  ]Vt  P.  Soto   for  Appellant 

Fry  &  Jenkins  for  Eespondent. 
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*  \ 

WASTE,  P.  J. — ^Plaintiffi  appeals  from  an  order  dismissing 
the  action. 

On  t^ie  tenth  day  of  June,  1914,  plaintiff  commenced  an  ac- 
tion against  defendant  by  filing  in  the  superior  court  of 
Santa  Clara  County  its  verified  complaint  to  foreclose  a  cer- 
tain street  assessment  lien.  Summons  was  duly  issued  on  the 
same  day.  No  further  proceedings  were  had  in  the  cause 
until  on  June  8,  1917,  when  an  amended  complaint  was  filed. 
Thereafter,  on  the  twenty-sixth  day  of  June,  1917,  the  sum- 
mons was  filed  tn  the  action,  together  with  an  affidavit  show- 
ing service  thereof  upon  the  defendant,  Louis  E.  Wood,  "on 
the day  of  June,  1917." 

On  the  same  day,  June  26th,  there  was  filed  on  behalf 
of  said  defendant,  Louis  E.  Wood,  a  notice  of  motion  for 
an  order  dismissing  the  cause  upon  the  ground  that  the 
summons  in  the  action  was  not  served  or  return  thereon 
made  within  three  years  after  the  commencement  thereof. 
The  motion  was  noticed  to  be  heard  on  the  twenty-ninth  day 
of  June,  at  10  A.  M.  of  said  day,  or  as  soon  as  counsel  could 
be  heard  (three  days  after  its  filing),  and  time  of  notice  was 
shortened  to  one  day  by  order  of  the  judge  of  the  court.  On  ' 
the  same  day  the  motion  was  filed,  June  26th,  the  notice  of 
motion  and  order  shortening  time  were  served  on  the  attor- 
ney for  plaintiff  by  deposit  in  the  postoffice  in  San  Jose,  the 
office  of  plaintiff's  attorney  being  in  San  J^rancisco. 

The  motion  to  dismiss  was  based  on  the  affidavit  of  the 
defendant  and  the  records  in  the  case.  According  to  the 
former,  the  defendant  was  not  served  with  the  summons  until 
on  the  twenty-fifth  day  of  June,  1917,  and  at  no  other  time  was 
any  pleading  or  paper  in  the  action  ever  served  on  him. 

On  the  day,  and  at  the  time  noticed,  June  29th,  the  motion 
was  regularly  on  the  calendar  of  Department  One  of  the 
superior  court  of  Santa  Clara  County,  and  was  transferred 
to  Department  Three  of  said  court,  where,  after  due  hearing, 
the  court  granted  the  motion  and  dismissed  the  action  upon 
the  grounds  specified  in  the  notice.  Notice  of  the  court's 
action  was  given  to  plaintiff  by  mail.  It  took  no  steps  to 
have  the  order  dismissing  the  action  set  aside,  but  contents 
itself  with  an  appeal  therefrom. 

On  the  appeal,  it  is  contended  that  due  notice  of  the  mo- 
tion to  dismiss  the  action  was  not  given  appellant  (plaintiff) 
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in  the  <?ourt  below;  that  the  pla^e  where  the  motion  was 
heard  (Department  Three  of  the  said  superior  court)  was 
not  the  place  specified  in  the  notice  of  motion,  and  that  the 
time  within  which  a  summons  must  be  returned  in  street  as- 
sessment lien  cases  is  governed  by  the  provisions  of  the  Vroo- 
man  Act  (Stats.  1885,  p.  147),  which  is  incorporated  as  part 
and  parcel  of  the  freeholders'  charter  of  the  city  of  San  Jose, 
and  not  by  the  provisions  of  the  general  law. 

We  see  nothing  of  merit  in  any  of  the  points  made.  [1] 
The  failure  of  the  plaintiff  to  cause  the  summons,  with  proof 
of  service  thereof,  to  be  returned  within  three  years  after 
the  commencement  of  the  action,  deprived  the  court  of  juris- 
iliction  to  take  any  other  action  than  to  dismiss  the  case. 
(Sec.  581a,  Code  Civ.  Proc. ;  Sharpsiein  v.  Eelis,  132  Cal.  507, 
[64  Pac.  1080] ;  Modoc  Land  etc.  Co.  v.  Superior  Court,  128 
Cal.  255,  [60  Pac.  848] ;  Doahs  v.  Hart,  123  Cal.  384,  [55  Pac. 
1060] ;  BeUingJwm  Bay  Lumber  Co.  v.  Western  Amusement 
Co.,  35  Cal.  App.  517-519,  [170  Pac  632].)  Such  action 
''must  be  dismissed  by  the  court  ...  on  its  own  motion.*' 
(Sec.  581a,  supra.)  [2]  The  court  can  take  such  action 
without  notice  to  either  of  the  parties.  On  the  record  plaintiff 
was  not  entitled  to  notice. 

[3]  There  is  no  merit  in  appellant's  point  as  to  the  trans- 
fer of  the  case  from  one  department  of  the  trial  court  to  an- 
other. The  judges  of  the  superior  court  in  a  particular 
county,  for  the  more  convenient  dispatch  of  business  or  for 
any  reason  they  may  deem  necessary,  may  make,  assign  or 
transfer  cases  for  trial  to  any  one  or  more  of  the  several  de- 
partments of  such  court.  {Bell  v.  Peck,  104  Cal.  38,  [37 
Pac.  766].)  Appellant  refers  to  no  rule  of  court  providing 
for  any  notice  of  such  transfer,  and  none  is  required  by  the 
statute.  {Bell  v.  Peck,  supra;  Dusy  v.  Prudom,  95  Cal.  646, 
[30  Pac.  798] ;  Eltzroth  v.  Ryan,  91  Cal.  587,  [27  Pac.  932].) 

Appellant  fails  to  point  out  wherein  the  Vrooman  Act  con- 
flicts with  or  creates  any  procedure  governing  the  service  of 
summons  or  the  disposition  of  suits  thereunder  different  from 
that  provided  by  the  codes  of  the  state.  The  act  itself  pro- 
vides to  the  contrary.  The  right  to  institute  suit  to  recover 
any  assessment  remaining  unpaid,  and  to  have  a  lien  therefor 
adjudged  against  th^  premises  assessed  and  the  land  sold 
thereunder,  is  given  by  section  12  of  that  act.  It  provides, 
in. part:  "Suit  may  be  brought  in  the  superior  court  within 
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whose  jurisdiction  the  city  is  in  which  said  work  has  been 
done,  and  in  case  any  of  the  assessments  are  made  against 
lots,  portions  of  lots,  or  lands  the  owners  of  which  cannot, 
with  due  diligence,  be  found,  the  service  of  summons  in  each 
of  such  actions  may  be  had  in  such  manner  as  is  prescribed  in 
the  codes  and  la^s  of  this  state  ...  In  all  suits  now 
pending,  or  hereafter  brought  to  recover  street  assessments, 
the  proceedings  therein  shall  be  governed  and  regulated  by 
the  provisions  of  this  act,  and  also,  when  not  in  conflict  here- 
with, by  the  codes  of  this  state, ' '  (Stats.  1913,  pp.  408,  409.) 
The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Eiehards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  17, 1919. 


[Crim.  No.   700.    First   Appellate  District,  Divimoii)  -One. — ^Mareb   21, 

1919.] 

THE    PEOPLE,    Respondent,    v.    PEDRO    A.    BERNAL, 

Appellant. 

[1]  Criminal  Law — Conplict  of  Evidence — Review. — In  this  prosecu- 
tion for  a  violation  of  section  258  of  the  Penal  Code,  the  defendant 
having  denied  the  commission  of  the  act  as  testified  to  by  the  prose- 
cuting wittiess,  whoee  testimony  was  corroborated  by  her  mother  and 
two  other  witnesses,  it  was  far  the  jury  to  pass  upon  the  conflict  of 
testimony,  and  it  having  idone  so,  the  appellate  court  may  not  review 
the  evidence  in  this  regard. 

[2]  Id. — Insteuc?tion  —  Credibility  of  Witness  —  Weight  op  Testi- 
mony.— In  such  prosecution,  the  court  properly  instructed  the  jury 
that,  "In  determining  as  to  the  credit  you  will  give  a  witness  and 
the  weight  and  value  you  will  attach  to  a  witness'  testimony,  you 
should  take  into  consideration  the  conduct  and  appearance  and  man- 
ner of  the  witness  while  on  the  stand ;  the  interest  of  the  witness,  if 
any,  in  the  result  of  the  trial ;  the  motives  whi^h  actuate  the  witness 
in  testifying,  or  in  giving  contradictory  or  false  testimony,  the  mt- 
sees'  relation  or  feeling  toward  the  defendant  and  the  probability 
or  improbability  of  the  witness'  statement  being  true  when  consid- 
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ered  with  refereiuse  to  all  ather  evidence,  facts,  and  circumstances 
proved  in  the  case." 

[3]  Id. — Testimony  op  Dependant. — In  such  prosecution,  it  was  not 
error  to  instruct  the  jury  that,  "The  defendant  in.  this  case  has 
offered  himself  as  a  witness  in  hie  own  behalf,  and  70U  are  to  judge 
his  evidence  by  the  same  rules  that  you  would  that  of  any  other  wit- 
ness. You  have  no  right  to  disregard  his  testimony  merely  upon  the 
ground  that  he  is  the  defendant  and  stands  charged  with  this  crime ; 
but  you  should  fairly  and  impartially  judge  his  testimony  together 
with  all  other  evidence  in  the  case." 

[4]  Id. — Interest  op  Witness. — No  error  was  committed  by  the  court 
in  instructing  the  jury  that,  "In  judging  the  credibility  of  a  wit- 
ness, whether  such  witness  be  the  defendant,  the  prosecutor,  or  any 
other  witness  produced  on  either  side,  you  may  consider  the  interest 
and  relation  of  such  witness  in  and  to  the  ease. 

[5]  Id. — Absence  op  Motive  —  iNTENT.-^The  giving  of  an  instruction 
to  the  effect  that  if  the  evidence  in  th^  case  failed  to  show  a  mo- 
tive on  the  part  of  the  defendant  for  committing  the  crime  charged 
in  the  information,  that  that  was  a  circumstance  which  the  jury 
must  consider  in  connection  with  all  the  other  evidence  in  arriving 
at  its  verdict,  and  that  the  absence  of  motive  on  the  part  of  the 
defendant  was  a  strong  factor  in  favor  of  his  innocence,  followed  by 
an  instruction  givin^f  the  definition  of  "intent"  as  laid  down  in  sec- 
tion 21  of  the  Penal  Code,  was  not  error  because  of  the  use  of  the 
*  word  "motive." 

[6]  Id. — Concern  op  Jury  as  to  Pinal  Judgment  —  Argumentative 
Instruction. — An  instruction  prefaced  with  the  words  "in  view  of 
the  arguments  in  this  case"  and  in  which  the  court  proceeded  to  tell 
the  jury,  in  substance,  that  it  was  not  concerned  with  what  might  be 
the  final  judgment,  or  sentence,  of  the  court  in  the  event  they  should 
find  the  defendant  guilty,  and  that  the  jury  must  put  out  of  con- 
sideration entirely  what  the  court  might  or  might  not  do  in  the  case, 
was  not  argumentative. 

[7]  Id. — Requested  Instructions — Repetition. — The  court  properly  de- 
clined to  give  the  jury  certain  instructions  proposed  by  the  defend- 
ant .which  were  only  repetition  of  other  instructions  given. 

[8]  Id. — Misconduct — Waiver  op  Objection. — Where  no  assignment  of 
miscondiict,  or  request  for  an  admonition  to  the  jury  to  disregard 
objectionable  remarks,  is  made  at  the  time  of  the  trial,  the  objec- 
tion will,  on  appeal,  be  deemed  to  have  been  waived. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  R.  Welch,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Frank  A.  Henning  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Eiordan,  Dep- 
uty Attorney-General,  for  Respondent. 

WASTE,  P.  J. — Defendant  was  charged  by  an  information 
with  the  violation  of  section  288  of  the  Penal  Code.  He  was 
convicted  and  sentenced  to  imprisonment  in  the  state  prison 
for  the  term  of  one  year.  He  now  appeals  from  such  judg- 
ment and  from  the  order  denying  his  motion  for  a  new  trial. 

Appellant  complains  that  the  evidence  is  insufficient  to  sup- 
port the  verdict.  The  prosecuting  witness,  a  girl  upon  whose 
person  the  lewd  and  lascivious  acts  were  committed,  was  about 
eleven  years  old  at  the  time  of  the  trial.  She  testified  in  de- 
tail to  the  acts  of  the  defendant  constituting  the  crime.  Her 
testimony  was  corroborated  by  the  testimony  of  her  mother 
and  two  other  witnesses,  to  the  effect  that  shortly  after  the 
acts  complained  of  defendant  was  brought  before  the  little 
girl,  who  told  what  had  happened.  The  defendant  was  there- 
upon asked  if  the  little  girl  was  telling  the  truth  and  he  an- 
swered: ''Yes.'*  He  further  stated  to  these  three  witnesses: 
**I  was  tempted,  a  funny  feeling  came  over  me.  I  don't 
know  why  I  did  it."  Later  the  defendant  stated  to  the 
district  attorney,  when  questioned  about  the  matter:  '*Well, 
I  didn't  harm  her.  I  looked  at  her  and  saw  that  she  was  young 
and  I  stopped  just  in  time.  I  guess  because  I  was  passionate/' 

[1]  The  defendant  introduced  no  testimony  other  than  his 
own  concerning  the  occurrence.  He  positively  denied  the 
commission  of  the  offense.  There  was,  therefore,  presented 
only  a  conflict  of  testimony  which  it  was  the  duty  of  the  jury 
to  pass  upon,  and  it  having  done  so,  this  court  cannot  review 
the  evidence  in  this  regard. 

Defendant  complains  that  the  court  erred  in  giving  the  jury 
the  following  instructions:  [2]  **In  determining  as  to  the 
credit  you  will  give  a  witness  and  the  weight  and  value  you 
will  attach  to  a  witness'  testimony,  you  should  take  into  con- 
sideration the  conduct  and  appearance  and  manner  of  the  wit- 
ness while  on  the  stand;  the  interest  of  the  witness,  if  any, 
in  the  result  of  the  trial ;  the  motives  which  actuate  the  wit- 
ness in  testifying,  or  in  giving  contradictory  or  false  testi- 
mony, the  witness'  relation  or  feeling  toward  the  defendant 
and  the  probability  or  improbability  of  the  witness'  state- 
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ment  being  true  when  considered  with  reference  to  all  other 
evidence,  facts  and  circumstances  proved  in  the  case/*  The 
instruction  was  proper.  {People  v.  Wong  Ah  Foo,  69  Cal. 
183,  [10  Pac.  375] ;  People  v.  Dolan,  96  Cal.  315,  [31  Pac. 
107] .)  By  the  instruction  the  court  simply  informed  the  jury 
of  certain  facts  and  circumstances  in  the  case  before  them, 
which  they  would  perhaps,  as  men  of  ordinary  observation, 
have  been  bound  to  know.  (People  v.  Bush,  71  Cal.  602,  [12 
Pac.  781].) 

[3]  The  court  instructed  the  jury  as  to  defendant's  testi- 
mony as  follows :  **The  defendant  in  this  case  has  offered  him- 
self as  a  witness  in  his  own  behalf,  and  you  are  to  judge  his 
evidence  by  the  same  rules  that  you  would  that  of  any  other 
witness.  You  have  no  right  to  disregard  his  testimony  merely 
upon  the  ground  that  he  is  the  defendant  and  stands  charged 
with  this  crime ;  but  you  should  fairly  and  impartially  judge 
his  testimony  together  with  all  other  evidence  in  the  case." 
The  court  did  not  err  in  giving  the  instruction.  It  did  not  go 
as  far  as  did  the  court  in  instructions  which  have  been  up- 
held. {People  V.  Cromn,  34  Cal.  191 ;  People  v.  Lang,  104 
Cal.  363,  [37  Pac.  1031] ;  People  v.  Wells,  145  Cal.  138,  [78 
Pac.  470].) 

[4]  The  court  instructed  the  jury  that:  *'In  judging  the 
credibility  of  a  witness,  whether  such  witness  be  the  defend- 
ant, the  prosecutor,  or  any  other  witness  produced  on  either 
side,  you  may  consider  the  interest  and  relation  of  such  wit- 
ness in  and  to  the  case.*'  No  error  was  committed  by  the 
court  in  this  regard.  {People  v.  Bush,  supra;  People  v. 
Amiya,  134  Cal.  531,  [66  Pac.  794].) 

[6]  The  court  instructed  the  jury  that  if  the  evidence  in 
the  case  failed  to  show  a  motive  on  the  part  of  the  defendant 
for  committing  the  crime  charged. in  the  information,  that 
that  was  a  circumstance  which  the  jury  must  consider  in  con- 
nection with  all  the  other  evidence  in  arriving  at  its  verdict, 
and  that  the  absence  of  motive  on  the  part  of  the  defendant 
was  a  strong  factor  in  favor  of  his  innocence,  and  in  that 
connection  gave  the  following  instruction:  **Now,  gentlemen, 
upon  this  question  of  intent  and  motive,  I  will  read  you  the 
definition  as  laid  down  in  the  Penal  Code  in  section  21:  'The 
intent  or  intention  is  manifested  by  the  circumstances  con- 
nected with  the  offense,  and  the  sound  mind  and  discretion  of 
the  accused.    All  persons  are  of  sound  mind  who  are  neither 
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idiots  or  lunatics,  nor  affected  with  insanity.'  "  This  was 
not  error,  and  appellant's  attempt  to  draw  a  distinction  be-, 
tween  the  use  of  the  word  ** motive*'  in  the  instructions  and 
the  use  of  the  word  ** intent"  in  the  code  section  does  not  im- 
press us  as  worthy  of  further  consideration. 

[6]  The  court  prefaced  one  instruction  with  the  words 
"in  view  of  the  arguments  in  this  case,"  and  proceeded  to 
tell  the  jury,  in  substance,  that  it  was  not  concerned  with 
what  might  be  the  final  judgment,  or  sentence,  of  the  court  in 
the  event  they  should  find  the  defendant  guilty,  and  that  the 
jury  must  put  out  of  consideration  entirely  what  the  court 
might  or  might  not  do  in  the  case.  Appellant  contends  that 
this  instruction  was  argumentative.  There  is  nothing  in  the 
point.  The  giving  of  other  instructions  is  complained  of, 
but  our  examination  satisfies  us  that  the  court  committed  no 
error  in  its  charge. 

[7]  The  coiirt  declined  to  give  the  jury  certain  instruc- 
tions proposed  by  the  defendant :  As  to  presumption  of  inno- 
cence; the  difference  between  civil  and  criminal  causes  in  re- 
spect to  the  degree  or  quality  of  the  evidence  necessary  to 
justify  a  jury  in  finding  for  the  plaintiff;  and  relative  to 
the  good  character  of  the  defendant.  The  court,  however, 
fully  and  correctly  covered  each  of  these  points  in  its  charge. 
The  rejected  instructions  were  «nly  repetition.  The  court  is 
not  bound  to  state  the  law  to  the  jury  more  than  once. 
{People  V.  Hong  Ah  Duck,  61  Cal.  387 ;  People  v.  Feld,  149 
Cal.  464,  [86Pac.  1100].) 

The  defendant  while  on  the  stand  denied  the  commission  of 
the  offense  and  contradicted  the  testimony  of  the  witnesses 
for  the  prosecution.  He  devoted  the  greater  part  of  his  tes- 
timony to  the  attempt  to  establish  what  he  termed  a 
-** frame-up"  on  the  part  of  the  family  of  the  prosecuting 
witness,  and  the  officials  of  Santa  Clara  County.  He  related 
a  most  'remarkable  story  of  alleged  brutal  treatment  at  the 
hands  of  the  authorities  when  first  placed  in  the  county  jail. 
The  effect  of  the  testimony,  if  true,  and  believed  by  the  jury, 
would  tend  to  prejudice  the  prosecution,  and  put  in  question 
the  mental  soundness  of  the  defendant.  It  was  apparently 
given  for  that  purpose.  At  the  conclusion  of  defendant's 
testimony,  the  following  occurred  in  open  court,  in  the  pres- 
ence of  the  jury: 
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*'By  the  Court:  Mr.  Thomas,  I  would  like  to  call  some 
deputy  sheriff,  or  whoever  has  charge  of  these  men,  and  in- 
vestigate this  particular  charge  that  he  is  making  here ;  to  test 
the  man's  knowledge  of  things,  to  put  it  mildly.  .Who  had 
charge  of  this  man,  Mr.  Buffington? 

**By  Mr.  Buffington:  Billy  Rowland. 

*'By  the  Court:  Where  is  Rowland — is  he  heref 

"By  Mr  BuflSngton:  Yes. 

*  *  By  the  Court :  Bring  Rowland  in ;  you  may  step  down,  Mr. ' 
Bemal. 

"By  Mr.  Free:  He  is  entirely  crazy,  or  making  believe. 

"By  the  Court:  That  is  what  I  want  to  find  out." 

Mp.  Free,  who  took  part  in  this  colloquy,  was  the  district 
attorney  of  the  county  and  had  testified  as  a  witness  for  the 
prosecution.  He  apparently  took  some  part«  in  the  conduct 
of  the  case.  Witnesses  were  called  to  testify  as  to  what  really 
took  place  in  the  jail,  the  effect  of  which  was  to  entirely  dis- 
credit the  defendant's  story.  Appellant  contends  that  the 
remarks  of  the  court  and  the  district  attorney  tended  to  pre- 
judice the  defendant  in  the  minds  of  the  jury  and  constituted 
a  reversible  error.  Appellate  courts  are  continually  warning 
trial  courts,  and  prosecuting  officers,  of  the  danger  of  giving 
utterance  to  any  statements  tending,  or  in  any  wise  so  conduct- 
ing themselves  as,  to  cause  prejudice  against  defendants  in  the 
minds  of  jurors.  But  bearing  in  mind  that  defendant  had 
undoubtedly  sought  to  influence  the  jury  by  his  own  testi- 
mony, to  which  we  have  referred,  we  cannot  feel  that  pre- 
judicial error  was  committed  by  either  the  court,  or  the 
district  attorney,  in  the  manner  so  complained  of.  [8]  Fur- 
thermore,  no  assignment  of  misconduct  or  request  for  an  ad- 
monition to  the  jury  to  disregard  the  objectionable  remarks 
was  made  at  the  time  of  tjie  trial,  in  which  state  of  the  record 
the  objection  will  be  deemed  to  have  been  waived  on  appeal. 
{People  V.  Shears,  133  Cal.  154,  [65  Pac.  295];  People 
V.  Amer,  8  Cal.  App.  143,  [96  Pac.  401] ;  People  v.  Ye  Foo, 
4  Cal.  App.  743,  [89  Pac.  450].) 

Certain  rulings  of  the  court  on  the  admission  of  testimony 
are  complained  of,  but  our  examination  of  the  record  satisfies 
us  that  no  prejudicial  error  was  committed. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  M^y'19, 1919. 

All  the  Justices  concurred,  except  Lawlor,  J.,  who  was 
absent. 


[dr.  No.  2736.    First  Appellate   District,  Division    Two.— March  81, 

1919.] 

H.  D.  NAY,  Appellant,  v.  J.  BERNARD  et  al.,  Respondents. 

[1]  Findings  —  Oonflicting  Evidince  —  Bevibw. — Findings  based  on 
oonflicting  evidence  cannot  be  disturbed  on  appeaL 

[2]  Easbmbnts — ^Adverse  User— Peemissivb  Use. — A  right  of  way  by 
adverse  user  or  prescription  cannot  be  based  upon  a  permissive  use 
of  the  road. 

£3]  Id. — Besebvation  in  Grant  —  Appurtenant  to  Dominant  Tbnb- 
MENT — Parol  Evidence. — An  easement  conveyed  by  an  express  grant 
may  be  shown  to  be  appurtenant  to  a  dominant  tenement  by  reason 
of  facts  appearing  aliunde  the  deed,  notwithstanding  a  description 
of  such  dominant  tenement  is  not  conl^ned  in  the  grant. 

[4]  Id. — Division  op  Lands — Quasi  Easements. — Where  the  owner  of 
two  tenements  sells  one  o^  them,  or  the  owner  of  an  entire  estate 
sells  a  portion  of  it,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  that  appear  at  the  time  of  sale  to 
belong  to  it,  as  between  it  and  the  property  which  the  vendor  retains. 

[5]  Id. — Implied  Bights  op  Way — ^Knowledge  of  Parties. — In  this 
otate,  the  doctrine  of  implied  right  of  way  is  not  limited  to  cases 
of  rights  of  way  by  necessity,  but  applies  whenever  the  quasi  ease- 
ment is  obviously  apparent  or  the  parties  had  knowledge  of  its 
existence. 

[6]  Id. — Beservation  op  Quasi  Easement— Expect  op  Other  Beserva- 
tions. — A  quasi  easement  reserved  to  the  grantor  upon  the  severance 
of  his  estate  will  not  be  affected  by  an  express  reservation  of  another 
right  of  way  for  another  purpose,  especially  when  the  latter  reserva- 
tion is  a  right  of  way  for  future,  use. 

[7]  Id. — Construction  op  Easement  —  Subsequent  CSonvbyancb  — 
Beference  to  in  Deed. — In  this  action  to  establish  a  right  of  way, 
the  easements  involved  were  appurtenant  to  the  land  retained  by  the 
common  predecessor  of  the  parties  at  the  time  of  his  severance  of 
the  tract  over  which  the  right  of  way  was  reserved  and  passed  by 
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the  subsequent  conveyance  of  the  land  ariginaUj  retained  without 
particular  reference  thereto  in  the  deed. 
[8]  Ij>. — Suit  to  Establish — Dibicted  Judgment  by  Appellate  Coubt. 
On  appeal  from  a  judgment  in  favor  of  the  defendant  in  an  action 
to  establish  such  right  of  way,  although  the  conclusions  of  the  ap- 
pellate court  may  be  in  favor  of  the  appellant's  title,  it  cannot  direct 
the  entry  of  a  judgment  in  his  favor ,  in  the  absence  of  findings  aa 
to  the  existeDce  and  use  of  the  road  prior  to  the  execution  of  the 
deed  to  the  servient  tenement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Thomas  C.  Denny,  Judge.    Reversed. 

^     The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Cowan  for  Appellant. 

Juilliard  &  Harford  for  Respondents. 

HAVEN,  J. — ^Plaintiff  appeals  from  a  judgment  in  favor 
of  defendants  in  an  action  to  establish  a  right  of  way,  to 
restrain  defendants  from  interfering  therewith  and  to  recover 
damages  for  prior  interference.  In  1894  the  adjoining  ranch 
properties  of  plaintiff  and  defendants  were  owned  by  Calvin 
H.  Holmes  and  held  by  him  as  a  single  tract  of  land.  In 
September  of  that  year  he  divided  this  tract  by  conveying  to 
his  son-in-law,  Charles  H.  Foote,  the  southerly  portion  thereof, 
which  is  now  owned  by  defendants  and  is  hereinafter  referred 
to  as  the  ** Bernard  property,"  retaining  title  at  that  time  in 
himself  to  the  northerly  portion  of  the  tract,  which  is  now 
owned  by  plaintiff  and  is  herein  referred  to  as  the  **Nay 
property.'*  The  plaintiff  acquired-  title  to  the  Nay  property 
in  1906  by  mesne  conveyances  from  Calvin  H.  Holmes.  The 
title  to  the  Bernard  property  was  conveyed  by  Charles  H- 
Foote  to  the  defendant  John  Bernard  by  deed  dated  March 
12,  1913.  The  deed  of  the  Bernard  property  from  Holmes 
to  Foote  contained  the  following  Jiabendiim  clause : 

*'To  have  and  to  hold,  all  and  singular,  the  said  premises, 
together  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  excepting 
the  privilege  of  conducting  water  through  a  six-inch  pipe  at 
any  point  on  the  premises  from  said  Yellow  Jacket  Creek. 
The  right  hereby  is  reserved  to  my  heirs  and  assignees  forever 
of  six  inches  of  water  therein  with  the  right-of-way  to  con- 


Digitized  by  VjOOQIC 


366  Nay  v.  Bernard.  [40  Cal.  Ajyp. 

duct  said  water  and  the  right-of-way  to  travel  over  said  land 
by  a  road  to  be  laid  out  or  kept  open  for  travel." 

A  road  from  the  Nay  property  across  the  Bernard  property 
to  the  county  road  had  existed  for  a  number  of  years  prior 
to  the  division  of  the  tract  by  the  execution  of  the  above- 
mentioned  deed.  The  evidence  is  conflicting  as  to  the  extent 
and  nature  of  the  use  of  such  road  prior  to  the  date  of  the 
deed,  but  the  grantee  testified  that  it  was  a  traveled  road  at 
that  time,  and  its  use  to  some  extent  and  the  recognition  of 
is  existence  were  clearly  established. 

Appellant  claims  that  the  evidence  established :  First,  that 
the  easement  of  the  right  of  way  for  a  road  was  appurtenant 
to  the  Nay  property ;  second,  that  a  right  of  way  by  necessity 
existed ;  third,  that  plaintiff  had  acquired  an  easement  by  ad- 
verse user  and  prescription;  fourth,  *'that  defendants  were 
estopped  from  disputing  the  rights  of  plaintiff."  Upon  the 
question  of  a  right  of  way  by  adverse  user  and  prescription, 
the  trial  court  found  that  the  plaintiff  had  never  traveled 
any  portion  of  the  road  adversely  to  defendants  nor  under  any 
claim  of  right,  "but  whenever  plaintiff  has  traveled  said  road 
it  has  always  been  with  the  permission  of  the  owners  of  the 
land  over  which  said  way  runs";  and  further,  **that  the  por- 
tion of  said  road  crossing  the  lands  of  defendants  and  the 
gates  thereon  were  never  used  by  others  than  the  owners  of 
said  land  except  by  and  with  the  permission  of  such  owners." 
These  findings  are  supported  by  evidence  offered  on  behalf 
of  the  defendants.  [1]  The  evidence  of  plaintiff  is  in  conflict 
therewith;  but,  under  that  state  of  the  record,  the  findings 
cannot  be  disturbed.  [2]  A  right  of  way  by  adverse  user 
or  prescription  cannot  be  based  upon  this  permissive  use  of 
the  road. 

The  claim  of  a  right  of  way  by  necessity  was  waived  by  the 
attorney  for  the  appellant  on  the  argument ;  and  necessarily 
so,  as  the  evidence  discloses  that  the  Nay  land  itself  borders 
on  a  county  road  to  which  appellant  has  constructed  a  road 
over  his  own  land. 

The  question  chiefly  argued  in  the  briefs  is  whether  the  ease* 
ment  of  a  right  of  way  for  a  road  was  appurtenant  to  the  Nay 
property  or  was  an  easement  in  gross,  personal  to  Calvin  H. 
Holmes,  the  grantor  in  the  above  referred  to  deed.  If  appur- 
tenant, it  passed  to  plaintiff  as  an  incident  to  the  land  con- 
veyed to  him.    If  personal  to  Holmes,  plaintiff  proved  no 
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title  thereto,  as  no  conveyance  of  the  easement  as  such  was 
offered  in  evidence.  The  trial  court  found  the  execution  of 
^he  deed  with  its  Jiahendum  clause  as  above  set  forth.  To  such 
finding  the  following  is  added : 

*  *  That  in  said  deed  there  is  no  mention  or  description  of  the 
lands  hereinbefore  described,  and  found  to  now  belong  to 
plaintiff  or  any  portion  of  said  lands,  nor  does  said  deed  men- 
tion or  describe  any  other  lands  or  property  than  said  538.55 
acre  tract  therein  conveyed  to  said  C.  H.  Foote.  That  neither 
said  road  nor  right  of  way  nor  any  portion  thereof  over  said 
lands  of  defendants  is  now  or  ever  has  been  appurtenant  to 
the  lands  now  owned  by  plaintiff  or  any  portion  thereof. 
That  at  the  time  of  the  conveyance  of  said  538.55  acre  tract 
from  Calvin  H.  Holmes  to  Charles  H.  Foote,  said  Calvin  H. 
Holme^  owned  the  whole  of  the  present  Nay  ranch  described 
in  plaintiff's  complaint,  and  thereafter  continued  to  own  said 
ranch  for  several  years.  That  said  Ranch  was  thereafter, 
after  several  suc(Jeesive  transfers,  conveyed  to  plaintiff ;  that 
none  of  the  deeds  or  conveyances  in  the  line  from  said  Calvin 
H.  Holmes  to  plaintiff  in  any  way  mention  or^  refer  to  said 
right  of  way." 

It  is  evident  that  the  conclusion  of  the  trial  court  that  the 
easement  was  liot  appurtenant  to  the  Nay  property  is  based 
upon  the  finding  that  said  property  is  not  described  nor  rj^ 
ferred  to  in  the  deed  by  which  the  Bernard  property  was  con- 
veyed. Such  conclusion  is  warranted  by  the  case  of  Wagner 
V.  Hamia,  38  Cal.  Ill,  [99  Am.  Dec.  354],  if  the  rule  of  that 
case  is  still  4;he  law  of  this  state.  The  principle  there  an- 
nounced is  that,  upon  severance  of  an  entire  tract  of  land  by 
conveyance  of  a  portion  thereof,  an  easement  reserved  by  the 
grantor,  for  the  benefit  of  the  portion  of  the  tract  retained,  is 
not  appurtenant  thereto  unless  the  latter  tract  is  described  in 
the  deed.  We  are  of  the  opinion,  however,  that,  while  this 
case  has  not  been  expressly  overruled,  later  decisions  of  the 
supreme  court  are  so  inconsistent  therewith  as  to  destroy 
its  authority  upon  the  particular  point  here  involved. 

In  Hopper  v.  Barnes,  113  Cal.  636,  [45  Pac.  874] ,  the  plain- 
tiff  and  defendant  owned  adjoining  quarter-sections  of  land. 
Defendant  granted  to  plaintiff  a  right  of  way  for  a  road 
over  defendant's  land.  *  The  deed  contained  an  exact  descrip- 
tion* of  the  granted  right  of  way  by  metes  and  bounds,  but 
did  not  describe  either  the  land  of  plaintiff  in  connection 


Digitized  by  VjOOQIC 


^68  Nay  v.  Beenaed.  [40  Cal.  App. 

with  which  the  right  of  way  was  to  be  used  or  the  remainii]^ 
land  of  defendant  from  which  the  right  of  way  was  carved. 
The  exact  question  considered  by  the  court  was  whether,  un- 
der such  circumstances,  the  easement  was  personal  to  the 
grantee  or  appurtenant  to  his  adjoining  land.  After  citation 
of  authority  to  the  effect  that  an  easement  is  never  presumed 
to  be  in  gross  when  it  can  fairly  be  construed  to  be  appurte- 
nant to  some  other  estate,  the  court  held  that  the  right  of 
way  there  involved  should  be  considered  as  appurtenant  to 
plaintiff's  land.  In  reaching  that  conclusion  the  court  quotes 
with  approval  from  a  Massachusetts  case  {Dennis  v.  Wilson, 
107  Mass.  591)  as  follows:  ** Where  there  is  in  the  deed  no 
declaration  of  the  intention  of  the  parties  in  regard  to  the 
nature  of  the  way,  it  will  be  determined  by  its  relation  to 
other  estates  of  the  grantor,  or  its  want  of  such  relations." 

This  is  a  distinct  holding  that  the  nature  of  the  eas^ 
ment,  whether  personal  or  appurtenant,  may  be  determined  by 
evidence  aliunde  the  deed;  which  is  the  very  thing  that  the 
case  of  Warner  v.  Hanna,  supra,  holds  cannot  be  done. 

[3]  The  principle  established  by  Hopper  v.  Barnes,  supra, 
has  been  applied  in  a  number  of  later  cases,  in  all  of 
which  an  easement  conveyed  by  an  express  grant  was  held  to 
have  been  appurtenant  to  a  dominant  tenement  by  reason  of 
laets  appearing  aliunde  the  deed,  and  notwithstanding  that  no 
description  of  such  dominant  tenement  was  contained  in  the 
grant.  {Jones  v.  Sanders,  138  Cal.  405,  [71  Pac.  506]; 
Jones  V.  Peardorff,  4  Cal.  App.  18,  [87  Pac.  213] ;  Gardner 
V.  San  Gabriel  Valley  Bmk,  7  Cal.  App.  106,  [93  Pac.  900].) 

The  case  of  Wagner  v.  Hanna  is  not  referred  to  in  any  of 
the  later  cases,  but  we  cannot  escape  the  conclusion  that  it  is 
practically  overruled  thereby. 

[4]  If  the  deed  from  Holmes  to  Foote  had  contained  no 
reservation  whatever  of  a  right  of  way  for  a  road,  a  quasi 
easement  for  that  purpose  would  have  been  created  in  favor 
of,  and  as  an  appurtenance  to  the  land  retained  by  the  gran- 
tor, which  is  now  the  Nay  property.  In  Cave  v.  Crafts,  53  Cal. 
135, 139,  the  court  adopts  the  rule  laid  down  in  a  leading  New 
York  case  {Lampman  v.  Milks,  21  N.  Y.  505)  as  follows: 
"The  rule  of  the  common  law  on  this  subject  is  well  settled. 
The  principle  is,  that  where  the  owner  of  two  tenements  sells 
one  of  them,  or  the  owner  of  an  entire  estate  sells  a  portion  of 
it,  the  purchaser  takes  the  tenement  or  portion  sold  with  all 
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the  benefits  and  burdens  that  appear  at  the  time  of  sale  to 
belong  to  it,  as  between  it  and  the  property  which  the  vendor 
retains.  ...  No  easement  exists  so  long  as  the  unity  of  pos- 
session remains,  because  the  owner  of  the  whole  may  at  any 
time  rearrange  the  quality  of  the  several  servitudes ;  but  upon 
severance  by  the  sale  of  a  part,  the  right  of  the  owner  to 
redistribute  ceases,  and  easements  or  servitudes  are  created 
corresponding  to  the  benefits  or  burdens  existing  at  the  time 
of  sale.'* 

This  rule  is  repeated  in  the  same  language  in  Qiiinlan 
V.  Noble,  75  Cal.  250,  252,  [17  Pac.  69],  and  is  applied  in  the 
recent  cases  of  CTieda  v.  Bodkin,  173  Cal.  16,  [158  Pac.  1025], 
and  Jersey  Farm  Co.  v.  AiUmta  Realty  Co./ 164  Cal.  412, 
[129  Pac.  593]. 

[6]  Under  the  common  law  and  many  authorities  in  other 
jurisdictions,  the  doctrine  of  an  implied  right  of  way  is  lim- 
ited to  cases  of  rights  of  way  by  necessity.  In  this  state,  how- 
ever, the  rule  is  applied  whenever  the  qiuisi  easement  is  ob- 
viously apparent  or  the  parties  had  knowledge  of  its  existence 
at  the  time  of  the  grant.  (Civ.  Code,  sec.  1104;  Jones 
V.  Sanders,  supra.)  The  record  in  this  case  discloses  that  the 
road  here  involved  had  existed  and  been  used  for  a  number 
of  years  prior  to  the  deed  from  Holmes  to  Foote,  and  it  is 
apparent  that  both  parties  had  knowledge  of  its  existence  and 
use  at  the  time  of  the  execution  of  that  deed. 

[6]  Respondent  claims  that  all  of  the  clauses  found  in  the 
habendum  in  the  deed  from  Holmes  to  Foote  should  be  con- 
strued as  having  reference  to  the  privilege  of  conducting 
water,  and  that  the  right  of  way  *'to  travel  over  said  land  by 
a  road  to  be  laid  out  or  kept  open  for  travel*'  has  reference 
to  such  a  right  of  way  for  the  purpose  of  visitation  and  repair 
of  water  pipes  alone;  in  other  words,  that  the  only  right  of 
way  reserved  by  this  clause  in  the  deed  is  not  for  a  road  for 
general  travel,  but  solely  for  the  purpose  of  being  used  as  an 
incident  to  the  privilege  of  conducting  water,  referred  to  in 
other  portions  of  the  habendum  clause.  If  this  construction 
is  correct,  manifestly  the  deed  had  no  effect  upon  the  quasi 
easement  which  is  based  upon  the  act  of  Holmes  in, conveying 
a  portion  of  his  land  over  which  an  established  road  for  travel 
existed.  Such  easement  reserved  to  the  grantor  upon  the 
severance  of  his  estate  would  not  be  affected  by  an  express 
reservation  of  another  right  of  way  for  another  purpose,  cs- 
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pecially  when  the  latter  reservation  was  for  a  right  of  way 
for  future  use.  If,  on  the  other  hand,  the  clause  referred  to 
•is  to  be  construed  as  an  attempted  reservation  by  the  grantor 
of  a  right  of  way  for  a  road  in  existence  or  another  one  to  be 
laid  out  for  general  travel,  we  are  of  the  opinion  that  the 
intent  of  the  grantor  to  reserve  such  easement  for  the  benefit 
of  and  as  appurtenant  to  the  portion  of  the  land  which  he 
did  not  convey  sufficiently  appears  from  the  record  before  us. 

[7]  The  conclusionjs  which  we  have  reached  are 
strengthened  by  the  provisions  of  section  1069  of  the  Civil 
Code,  to  the  effect  that,  in  case  of  a  reservation  in  a  deed,  the 
construction  most  favorable  to  the  grantor  must  be  placed 
upon  the  language  of  such  reservation.  We  hold,  therefore, 
that  the  easement  here  involved  was  appurtenant  to  the  land 
retained  by  Holmes  at  the  time  of  the  execution  of  his  deed 
and  passed  by  the  subsequent  conveyances  of  that  land  to 
the  plaintiff.  Such  an  easement  passed  by  transfer  of  the  land 
itself  without  particular  reference  thereto.  (Civ.  Code,  sec. 
1084;  Ca/ue  v.  Crafts,  53  Cal.  140.) 

[8]  Notwithstanding  our  conclusions  in  favor  of  appel- 
lant's title  to  the  right  of  way  in  dispute,  a  judgment  in  his 
favor  cannot  be  directed,  unless  the  findings  of  the  trial  court 
will  support  such  judgment.  We  have  no  power  to  modify 
the  findings  as  made.  The  only  finding  as  to  existence  of  the 
road  here  involved  is  that  it  has  been  in  existence  **for  more 
than  five  years  last  past."  For  support  of  a  judgment  in 
favor  of  appellant,  under  the  views  hereinabove  expressed, 
findings  are  necessary  as  to  the  existence  and  use  of  the  road 
prior  to  the  execution  of  the  deed  from  Holmes  to  Foote  in 
1894.  In  the  absence  of  such  findings,  we  cannot  direct  the 
entry  of  a  judgment. 

The  judgment  appealed  from  is  reversed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[Civ.  No.  2630.    Second  Appellate  District,  Diviaion  One. — March  21, 

1919.] 

WILLIAM   J.    O'NEIL,   Respondent,   v.  A.   W.   BRODE, 

Appellant. 

[1]  Municipal  Corporations  —  Parks  and  Playgrounds  —  Acquiring 
OF  Lands  —  Sale  op  Property  for  Delinquent  Assessments. — 
Under  the  act  of  the  legislature  approved  April,  1909  (Stats.  1909, 
p.  1066),  authorizing  the  acquiring  of  land  by  municipalities  for 
purposes  of  public  parks  or  public  playgrounds,  the  establishment 
of  assessment  districts  and  the  assessment  of  the  property  therein  to 
pay  the  expense  of  acquiring  such  kind,  it  is  the  fact  of  the  delin- 
quency of  a  given  asseesment,  rather  than  the  attachment  of  a  cer- 
tificate as  to  that  fact,  which  establishes  the  jurisdiction  of  the 
board  of  public  works  to  proceed  ^th  the  sale  of  the  property. 

[2]  Id. — Certificate  of  Sale  —  Execution  —  Facsimile  Stamp  Signa- 
ture.— The  requirement  of  such  act  that,  after  making  sale  of  prop- 
erty for  delinquent  assessment,  the  street  superintendent  must  execute 
in  duplicate  a  certificate  of  sale,  one  copy  of  which  is  to  be  filed  in 
the  superintendent^e  office  and  the  other  delivered  to  the  purchaser, 
k  sufficiently  complied  with  by  the  signing  of  one  certificate  by  the 
president  of  the  board  of  public  works  (such  board  acting  in  the 
stead  of  the  street  superintendent),  which  is  delivered  to  the  pur- 
chaser, and  the  signing  of  the  other  by  a  facsimile  ©tamp  signature 
of  the  same  officer,  which  is  impressed  by  the  assessment  clerk  at  the 
direction  of  such  officer.  "^ 

[3]  Id. — Execution  of  Deed  by  President  of  Board. — The  board  of 
public  works  has  power  to  direct  its  president  to  make  all  deeds 
of  property  sold  for  delinquent  assessments,  as  the  act  to  be  done 
is  one  which  involves  no  discretion  on  the  part  of  the  board. 

[4]  Id. — Authority  dF  President— Date  of  Resolution  Immaterial. 
The  fact  that  the  resolution  of  the  board  of  public  works  directing 
the  president  thereof  to  execute  such  deeds  was  adopted  before  the 
passage  of  the  act  under  which  the  assessment  was  levied  and  sfile 
had  does  not  affect  his  authority  to  execute  such  deed. 

[6]  Id. — Notice  to  Redeem — Recital  op  Unauthorized  Item — Effect. 
Where  the  notice  to  redeem,  as  give©  by  the  purchaser,  sufficiently 
refers  to  the  improvement  for  which  the  property  was  sold  and  states 
the  amount  required  to  be  paid  to  effect  redemption,  the  fact  that 
ttt  also  contains  a  statement  that  there  will  be  added  "$3.00  for  the 
service  of  this  notice  and  making  affidavit  thereto,  as  allowed  by 
law,''  even  though  such  charge  is  unauthorized,  does  not  invalidate 
the  notice. 
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[6]  Id. — Service  oi  Notice — Sufticienct  op  Affidavit. — The  affidavit 
of  service  of  the  notice  to  redeem  le  not  faulty  in  failing  to  state 
the  name  of  the  person  upon  whom  service  ^as  made,  it  stating  that 
on  a  given  date  the  purchaser  did  "serve  upon  the  owner  and  occu- 
pant of  said  property  a  notice/'  etc 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Reversed,  * 

The  facts  are  stated  in  the  opinioti  of  the  court. 

George  H.  Moore  for  Appellant. 

Conner,  Heath  &  Maxwell  for  Respondent. 

JAMES,  J. — Plaintiff  ha^  judgment  quieting  his  title  to 
a  certain  parcel  of  land  located-  in  the  city  of  Los  Angeles, 
from  which  judgment  defendant  has  appealed.  Defendant's 
claim  of  title  to  the  land  in  question  was  based  upon  a  deed 
issued  by  the  board  of  public  works  of  the  city  of  Los  Angeles, 
which  deed  had  for  its  foundation  a  sale  for  delinquent  as- 
sessment made  under  the  authority  of  an  act  of  the  legislature 
approved  April,  1909.  (Stats.  1909,  p.  1066.)  This  act  au- 
thorized the  acquiring  of  property  by  municipalities  for  pur- 
poses of  public  parks  or  public  playgrounds.  The  trial  court 
held  with  the  plaintiff  that  there  were  such  irregularities  in 
the  procedure  adopted  by  the  assessment  officers  and  in  the 
notice  to  redeem  as  given  by  the  defendant,  as  to  invalidate 
the  deed.  It  is  admitted  by  the  plaintiff  that  all  the  proceed- 
ings taken  up  to  the  time  when  assessments  became  delinquent 
were  regular. 

[1]  1.  The  first  asserted  defect  consists  in  the  failure  of 
the  board  of  public  works  to  make  a  certificate  upon  the 
assessment-roll  of  the  fact  that  the  assessments  had  become 
delinquent.  A  certificate  was  in  fact  made,  but  was  signed 
"Board  of  Public  Works,  by  R.  I.  FoUmer,  Assistant  Clerk.'' 
Of  course,  it  must  be  conceded  that  there  was  no  authority 
in  a  clerk  to  execute  the  certificate  on  behalf  of  the  board,  so 
that  the  real  question  presented  is  as  to  whether  the  failure 
of  the  board  to  make  such  a  certificate  was  vital  to  the  pro- 
ceedings which  followed.  Section  18  of  the  act  referred  to,  as 
relating  to  the  making  of  assessments,  after  declaring  that 
notice  shall  be  given  by  publication  of  the  fact  that  the  assess- 
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ment  hasl)een  recorded  in  the  officp  of  the  street  superinten- 
dent (the  board  of  public  works  acting  in  the  stead  of  such  an 
ofBcial  under  the  charter  of  the  city  of  Los  Angeles),  and  that 
the  sums  assessed  are  due  and  payable  within  thirty  days  from 
the  date  of  the  first  publication  of  the  notice,  provides  that 
"on  the  expiration  of  said  period  of  thirty  days,  all  assess- 
ments then  unpaid  shall  become  delinquent,  and  the  street 
superintendent  shall  certify  such  fact  at  the  foot  of  said 
assessment-roll,  and  mark  each  such  assessment  *  Delinquent,' 
and  add  five  per  cent  to  the  amount  of  each  delinquent  as- 
sessment." The  section  immediately  following  provides  that 
within  ten  days  "from  the  date  of  such  delinquency"  the 
street  superintendent  shall  begin  the  publication  of  a  list  of 
delinquent  assessments,  which  shall  contain  a  description  of 
each  parcel  of  the  property  delinquent,  the  name  of  the  owner 
as  stated  in  the  assessment-roll,  and  the  amount  of  the  assess- 
ment, penalty,  and  costs  due,  including  the  cost  of  advertising, 
and  shall  append  a  n,otice  that  unless  each  delinquent  assess- 
ment is  paid,  the  property  upon  which  such  assessment  is  a 
lien  will  be  sold  at  public  auction  at  a  time  stated  in  the 
notice.  It  will  be  noted  that  the  act  declares  that  the  unpaid 
assessments,  upon  the  expiration  of  thirty  days  from  the  date 
of  publication  of  the  notice  first  referred  to,  shall  become 
delinquent,  and  that  the  street  superintendent  shall,  within 
ten  days  from  the  date  of  delinquency,  begin  the  publication 
of  a  list  of  the  delinquent  assessments.  The  assessments 
under  the  express  terms  of  the  act  are  delinquent  before  the 
certificate  is  required  to  be  made  at  the  foot  of  the  assessment- 
roll.  The  subsequent  notice  to  be  published  by  which  the 
owners  are  to  be  informed  that  unless  the  delinquent  assess- 
ments, together  with  penalties  and  costs,  are  paid,  their  prop- 
erty will  be  sold,  is  not  required  to  contain  the  certificate  so 
attached  to  the  roll,  and  it  does  not  appear  that  the  making  of 
such  certificate  is  at  all  a  prerequisite  jurisdictional  matter 
which  must  occur  before  the  last  notice  to  the  property  owner 
is  published.  It  is  not  contended  that  there  was  a  failure  of 
the  board  to  mark  the  overdue  assessments  "delinquent"  as 
required  by  the  act ;  hence,  upon  the  roll  itself  there  would  be 
indicated  which  of  the  assessments  had  not  been  paid  and 
were  subject  to  the  delinquency  penalty.  We  think  it  was  the 
fact  of  delinquency,  rather  than  the  attaching  of  a  cei'tificate 
as  to  that  fact,  which  established  the  jurisdiction  of  the  board 
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to  proceed  with  the  sale  of  the  property.  Direct  authorities 
bearing  upon  this  question  are  not  many,  but  the  reasoning 
of  the  supreme  court  in  Bienfield  v.  Van  Ness,  176  Cal.  585, 
at  page  591,  [169  Pac.  225],  we  think  is  applicable  here. 

[2]  2.  The  act  further  required  that  after  making  sale  of 
property  for  delinquent  assessment  the  street  superintendent 
must  execute  in  duplicate  a  certificate  of  sale,  one  copy  of 
which  is  to  be  filed  in  the  superintendent's  office  and  the  other 
delivered  to  the  purchaser.  The  certificate  of  sale  was  made 
in  duplicate,  except  that  one  copy  was  signed  by  the  president 
of  the  board  of  public  works  by  his  own  hand  and  the  other 
was  signed  by  a  facsimile  stamp  signature  of  the  same  officer, 
which  was  impressed  upon  the  document  by  the  assessment 
clerk.  This  clerk,  however,  testified  that  he  stamped  the 
signature  on  the  duplicate  at  the  direction  of  the  president 
of  the  board ;  that  the  original  was  delivered  to  the  purchaser 
and  the  one  signed  by  the  rubber  stamp  retained  in  the  files  of 
the  office.  We  think  that  the  duplicate  was  sufficiently  signed 
by  the  president  of  the  board  and  that  for  the  purpose  he 
adopted  the  rubber  stamp  as  expressing  his  signature.  That 
he  had  power  to  direct  the  attaching  of  the  stamp  by  the 
clerk  and  that  the  signature  in  law  would  become  his  own  act, 
we  have  no  doubt.  {Williams  v.  McDonald,  58  Cal.  527; 
Pennington  v.  Baehr,  48  Cal.  565;  Jansen  v.  McCahUl,  22 
Cal.  563,  [83  Am.  Dec.  84].) 

[3]  3.  The  deed  issued  to  defendant  as  purchaser  at  the 
sale  was  signed  by  the  president  of  the  board  of  public  works. 
It  is  claimed  that  its  execution  in  that  manner  was  unau- 
thorized, because  the  charter  of  the  city  of  Los  Angeles  pro- 
vides that  **all  documents  required  to  be  signed  or  executed 
by  the  board  of  public  works,  shall  be  signed  on  order  of  the 
board  by  the  president  or  by  two  members  thereof."  Prior 
to  the  time  when  the  proceedings  were  instituted  and  prior 
to  the  adoption  of  the  act  under  which  the  same  were  taken, 
the  board  of  public  works  had  adopted  a  general  resolution 
directing,  among  other  things,  **that  the  president  of  the 
board  of  public  works,  or,  in  the  absence  of  the  president, 
two  members  thereof,  be  and  they  hereby  are  authorized  and 
directed  in  the  name  of  and  on  behalf  of  said  board,  to  sign 
and  execute  all  certificates  of  sale  and  all  deeds  of  property 
sold  for  delinquent  assessments  for  the  opening  and  widening 
of  streets,  alleys,  and  other  public  places."    It  was   under 
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authority  of  this  resolution  that  the  president  of  the  board 
made  the  deed  which  was  delivered  to  the  appellant.  We 
think  that  the  board  had  power  to  direct  its  president  to 
make  all  deeds  of  the  nature  indicated  in  the  resolution,  as 
the  act  to  be  done  was  one  which  involved  no  discretion  on 
the  part  of  the  board— rwas  purely  a  ministerial  function 
which  could  not  be  avoided.  [4]  Nor  do  we  think  that  the 
fact  that  this  resolution  was  adopted  before  the  act  of  the 
le^slature  under  which  the  proceedings  were  taken  makes 
any  difference.  The  authorization  and  direction  given  by  the 
resolution  applied  to  all  proceedings  and  such  acts  connected 
therewith  as  might  then  or  in  the  future  be  required  to  be 
performed  as  an  official  duty.  We  have  given  some  atten- 
tion to  that  subject  in  a  case  recently  decided,  the  decision  in 
which,  however,  is  not  yet  final.  {Hayes  v.  Handley  et  al,,  28 
Cal.  App.  Dec.  592.  [Decided  by  supreme  court  February 
18,  1920,  187  Pac.  952).]     ' 

[5]  4.  The  notice  to  redeem  as  given  by  the  appellant 
as  purchaser  sufficiently  referred  to  the  improvement  for 
which  the  property  was  sold  and  stated  the  amount  required 
to  be  paid  to  effect  redemption.  The  fact  that  it  contained 
the  statement  that  there  would  be  added  also  '*$3.00  for  the 
service  of  this  notice  and  making  affidavit  thereto,  as  allowed 
by  law,"  even  though- such  charge  was  unauthorized,  did  not 
invalidate  the  notice.  {Simmons  v.  McCarthy,  118  Cal.  623, 
at  page  627,  [50  Pac.  761].)  [6]  The  affidavit  o"!  service 
of  the  notiee  to  redeem  we  do  not  think  was  faulty  in  fail- 
ing to  state  the  name  of  the  person  upon  whom  service  was 
made.  The  law  requires  such  notice  to  be  served  **upon  the 
owner  of  the  property  and  upon  the  occupant";  the  affidavit 
set  forth  that  appellant,  on  the  sixth  day  of  February,  1914, 
as  purchaser,  did  '*  serve  upon  the  owner  and  occupant  of 
said  property  a  notice,"  etc.  It  was  shown  by  the  evidence 
of  appellant  that  he  in  fact  served  a  notice  to  redeem  upon 
the  plaintiff,  who  was  also  upon  the  property  at  the  time. 
We  think  the  objections  as  raised  as  to  the  irregularities 
which  occurred  subsequent  to  the  date  of  delinquency  of  the 
assessments  do  not  show  such  substantial  departure  from  the 
requirements  of  the  act  as  to  invalidate  the  title  obtained  by 
the  appellant. 

The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[€!▼.  No.  ^19.    Second  Appellate  District,  Division  One. — ^Marcb  21, 

1919.] 

PETER  GRBAVACH,  Respondent,  v.  CASUALTY  COM- 
PANY OF  AMERICA  (a  Corporation),  AppeUant. 

[1]  Insukanos  Law — ^Rbinsueancb — Action  on  Policy — Pleading. — 
Li  an  action  against  an  insurance  company  and  it's  reinsurer,  an 
allegation  that  a  certain  reinsurance  agreement  was  made  "under 
the  terms  of  which  said  .  .  .  [reinsurer]  reinsured  all  of  the  out- 
stai^ling  liability  of  defendant  .  .  .  [insurance  company],"  stand- 
ing by  itself  does  not  show  that  such  an  agreement  was  made  as  to 
make  the  reinsurer  liable  to  plaintiff  for  damages  for  personal  in- 
juries snffered  by  Mm  while  he  was  being  conveyed  as  a  passenger 
in  an  automobile,  the  driver  of  which  carried  insurance  protection  by 
policy  issued  by  the  defendant  insurance  company. 

[2]  Id. — INTEBEST  of  Insubed  in  Reinsubanos. — The  original  insured 
has  no  interest  in  a  contract  of  reinsurance. 

[3]  Lx— Action  Against  BciNSUBEa — Conditional  Beinsusancb — In- 
sufficient Evidence. — ^In  an  action  against  an  insurance  company 
and  itto  reinsurer,  tThe  evidence  is  insufficient  to  show  cuiy  liability 
against  the  latter,  where  the  only  evidence  offered  is  the  contract  of 
reinsurance,  which  provides  that  the  reinsurer  will  adjust  and  settle 
the  ckdms  and  losses  of  the  insurance  company  in  consideration  of 
the  assignment  to  such  reinsurer  in  cash  or  securities  of  an  amount 
equal  and  corresponding  to  the  aggregate  amount  of  the  company's 
legal  loss  reserves  as  of  a  certain  date,  and  no  proof  is  made  of  com- 
pliance with  such  provision  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  E.  P.  Shortall,  Judge  Presiding.  Re- 
versed. 

Bowen  &  Bailie  for  Appellant. 

H.  W.  Kidd  for  Respondent 

JAMES,  J. — The  plaintiff  herein  recovered  judgment 
against  one  Reed  for  personal  injuries  alleged  to  have  been 
suffered  while  the  plaintiff  was  being  conveyed  as  a  passenger 
in  an  automobile  operated  by  the  said  Reed.  Reed  carried 
insurance  protection  by  policy  issued  by  the  defendant  Pacific 
Coast  Casualty  Company.  By  the  terms  of  that  policy  th^ 
insurance  company  agreed  that  its  liability  thereunder  would 
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inure  to  the  benefit  of  any  person  who  recovered  judgment 
against  the  insured.  Taking  advantage  of  that  condition, 
plaintiff,  after  securing  judgment  against  Reed,  brought  this 
action  against  defendant  Pacific  Coast  Casualty  Company 
and  joined  defendant  Casualty  Company  of  America  because 
of  the  fact  that  the  latter  company  had  entered  into  a  certain 
reinsurance  agreement  with  the  defendant  first  named.  The 
Casualty  Company  of  America  disclaimed  any  liability  to  the 
plaintiff  here  and  appeals  from  the  judgment  entered 
against  it. 

It  is  insisted  that  in  the  complaint  of  plaintiff  no  cause  of 
action  was  stated  as  against  the  appellant,  and,  further,  that 
the  evidence  was  insufficient  to  show  that  any  liability  had 
accrued  under  the  alleged  reinsurance  agreement.  It  re- 
quires, indeed,  a  most  liberal  interpretation  of  the  language 
used  in  the  complaint  in  order  to  sustain  it  as  sufficient  in 
its  statement  of  a  cause  of  action  against  appellant.  That 
portion  of  the  complaint  which  purports  to  show  such  liability 
is  as  follows:  ''That  as  plaintiff  is  informed  and  believes  and 
therefore  alleges,  on  or  about  February  28th,  1916,  the  de- 
fendant Casualty  Company  of  America  entered  into  a  certain 
re-insurance  agreement  with  the  defendant  Pacific  Coast 
Casualty  Company,  under  the  terms  of  which  said  Casualty 
Company  of  America  re-insured  all  of  the  outstanding  lia- 
bility of  defendant  Pacific  Coast  Caiiualty  Company, , includ- 
ing the  liability  of  said  Pacific  Coast  Casualty  Company  by 
reason  of  the  execution  of  the  policy  of  insurance  before 
mentioned,  and  said  Casualty  Company  of  America  there- 
upon assumed  all  outstanding  liability  of  said  Pacific  Coast 
Casualty  Company,  including  all  liability  by  reason  of  the 
execution  of  said  policy  of  insurance  by  the  defendant 
Pacific  Coast  Casualty  Company."  [1]  The  allegation  that 
a  certain  reinsurance  agreement  was  made  and  that  **  under 
the  terms  of  which  said  Casualty  Company  of  America  re- 
insured all  of  the  outstanding  liability  of  defendant  Pacific 
Coast  Casualty  Company,"  standing  by  itself,  certainly  does 
not  show  that  such  an  agreement  was  made  as  to  make  the 
appellant  liable  for  the  damages  alleged.  [2]  Under  the 
code  provisions,  the  original  insured  has  no  interest  in  a 
contract  of  reinsurance.  (Civ.  Code,  sec.  2649;  Commercial 
Union  Assur.  Co,  v.  American  Central  Ins.  Co.,  68  Cal.  430, 
[9    Pae.  712].)     By    the   language   quoted,  nothing  is  de- 
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scribed  other  than  a  contract  of  reinsurance  such  as  defined 
by  section  2646  of  the  Civil  Code,  and  unless  the  latter  part 
of  the  allegation  quoted,  that  '*said  Casualty  Company  of 
America  thereupon  assumed  all  outstanding  liability  of  said 
Pacific  Coast  Casualty  Company,  including  all  liability  by 
reason  of  the  execution  of  said  policy  of  insurance  by  the 
defendant  Pacific  Coast  Casualty  Company,"  shows  an  ex- 
tension of  liability  beyond  that  of  an  ordiitary  contract  of 
reinsurance,  the  complaint  was  insuflBcient.  The  use  of  the^ 
words,  ** assumed  all  outstanding  liability,*'  may,  perhaps, 
import  that  the  contract  was  so  extended,  and  under  such 
construction  it  would  be  proper  to  hold  that  a  sufficient  cause 
of  action  is  stated.  [3]  However,  we  think  that  the  second 
point  made  as  to  there  being  a  lack  of  evidence  to  substantiate 
the  allegations  of  the  complaint  must  be  sustained.  Plain- 
tiff offered  in  evidence  the  alleged  reinsurance  agreement, 
from  which  it  appeared  that  upon  certain  conditions  stated — 
plainly  prerequisite — the  appellant  agreed  to  adjust  and  settle 
the  ''claims  and  lasses"  of  the  Pacific  Coast  Company.  As 
consideration  therefor,  the  Pacific  Coast  Company  was  to 
** transfer,  assign  and  set  over  to  the  'Casualty'  in  cash  or 
securities  acceptable  to  the  'Casualty,'  an  amount  equal  and 
corresponding  to  the  aggregate  amount  of  the  'Pacific's' 
legal  loss  reserves  as  of  December  31st,  1915.  ..."  Plain- 
tiff made  no  proof  or  showing  that  the  Pacific  Coast  Company 
had  complied  with  its  obligations  under  the  contract;  hence, 
it  would  follow  that  there  was  no  evidence  from  which  it^ 
could  be  inferred  that  conditions  had  occurred  which  would 
require  this  appellant  to  settle  the  claims  and  losses  of  the 
Pacific  Company.  The  appellant  admitted  the  execution  of 
the  agreement  and  the  filing  thereof  with  the  insurance  com- 
missioner of  the  state  of  California,  but  objected  to  the 
introduction  in  evidence  of  the  same  on  the  general  ground 
that  the  evidence  was  incompetent,  irrelevant,  and  immaterial. 
The  case  as  made  by  the  evidence  of  the  plaintiff  was  incom- 
plete, and  for  that  reason  the  judgment  cannot  be  maintained. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  2087.    Second   Appellate   District,   Division  Two.— March  21, 

1919.] 

CRYSTAL  PIER  COMPANY   (a  Corporation),  AppeUant, 
V.  WILLIAM  SCHNEIDER  et  al.,  Respondents. 

[1]  OoRPORATioN  Law — Foefeitxjiie  op  Ohaeteb — Title  to  Pbopebty — 
Bights  and  Duties  op  Directors  as  Trustees. — ^Under  the  amend- 
ment of  1907  to  the  act  of  1905  (Stats.  1907,  p.  746,  sec.  10a),  when 
a  corporation  forfeits  its  charter  for  nonpayment  of  the  state 
license  tax,  the  title  to  its  property  vests  in  those  who  are  its  stock- 
holders at  the  time  of  its  demise,  the  directors  then  in  office  becom- 
ing the  trustees  for  the  corporation  and  the  stockholflers  to  settle 
the  affairs  of  the  corporation,  and  as  such  they  have  possession  of  its 
property,  with  full  power  to  deal  with  and  dispose  of  the  property 
as  is  necessary  to  settle  the  affairs  of  the  corporation. 

[2]  Id. — ^Directors  Donees  of  Power  in  Trust  —  Powers. — The  di- 
rectors in  office  at  the  time  of  the  forfeiture  of  the  charter  of  a 
corporation  in  becoming  trustees  for  the  corporation  and  the  stock- 
holders become  donees  of  a  power  in  trust — ^the  legal  title  being 
vested  not'  in  them,  but  in  third  persons — and  as  such,  in  the  absence 
of  fraud,  collusion,  or  abuse  of  discretion,  they  may  execute  the  power 
without  the  interposition  of  any  court. 

[3]  Id. — Power  of  Sale  Impued. — Since  the  "affairs'*  of  a  defunct 
corporation  can  seldom  be  settled  without  a  sale  or  other  disposition 
of  at  least  some  of  the  corporate  assets,  a  power  of  sale  necessarily 
is  implied  in  the  legislative  grant  of  the  power  "to  settle  the  affairs 
of  the  corporation." 

[4]  Id. — ^Power  to  Sell  Lease — ^Unpaid  Rents — Right  of  Purchaser. 
The  trustees  of  a  defunct  corporation,  in  the  settlement  of  its  affairs, 
have  the  power  to  sell  a  lease  to  property  of  which  the  corporation 
had  been  the  owner  and  to  transfer  the  right  to  all  moneys  unpaid 
thereon,  thereby  vesting  in  the  purchaser  the  right  to  sue  for  the 
recovery  of  all  rents  due  and  unpaid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.  •  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

'  Swanwick  &  Donnelly  for  Appellant 

No  appearance  for  Respondents. 


Digitized  by  VjOOQIC 


3S0  Crystal  Pier  Co.  v.  Schneider.     [40  Cal.  App. 

FINLAYSON,  P.  J.— This  is  an  appeal  from  the  judgment 
following  an  order  sustaining  a  demurrer  to  the  complaint. 
The  action  was  to  recover  rents  alleged  to  be  due  from  de- 
fendants as  lessees  under  a  written  lease  executed  to  them 
by  one  McDonald,  as  lessor. 

The  case  as  made  by  the  complaint,  in  so  far  as  is  necessary 
to  an  understfoiding  of  the  question  presented,  is  as  follows: 
McDonald,  the  original  lessor,  transferred  the  lease  and  the 
property  therein  described  to  the  HoUister  Avenue  Pier  Com- 
pany, a  California  corporation.  Thereafter  the  HoUister 
Avenue  Pier  Company  forfeited  its  charter  for  nonpayment 
of  the  state  license  tax.  Thereafter  the  persons  who,  at  the 
date  of  the  forfeiture,  were  the  directors  in  office  of  the 
defunct  (Corporation,  as  trustees  of  the  corpoi:ation  and  its 
stockholders,  **for  the  purpose  of  settling  the  affairs  of  said 
corporation,  and  for  the  benefit  of  the  creditors  and  stock- 
holders thereof,  granted,  conveyed  and  assigned  to  plaintiff 
...  all  interest  in  or  to  the  lease  hereinbefore  set  forth, 
and  the  moneys  unpaid  thereon." 

No  brief  has  been  filed  on  behalf  of  respondents.  We  are 
informed,  however,  by  appellant's  brief  that  the  demurrer 
was  sustained  upon  the  theory  that  the  assignment  to  plain- 
tiff by  the  trustees  of  the  defunct  corporation  transferred 
no  right  that  plaintiff  can  assert  in  this  action. 

The  amendment  of  1907  to  the  act  of  1905  (Stats.  1905, 
p.  493 ;  Stats.  1907,  p.  746,  sec.  10a)  provides  that  upon  the 
forfeiture  of  a  corporate  charter  the  directors  then  in  office 
**are  deemed  to  be  trustees  of  the  corporation  and  stock- 
holders, .  .  .  and  have  full  power  to  settle  the  affairs  of  the 
corporation." 

The  title  to  property  owned  by  a  corporation  at  the  date  of 
its  demise  does  not  pass  to  the  directors  who  become  trustees 
to  settle  its  affairs.  The  corporation  having  ceased  to  exist, 
it  no  longer  is  capable  of  holding  title  or  possession.  The 
property  formerly  owned  by  it  belongs  to  the  persons  who 
were  its  stockholders  at  the  time  it  ceased  to  be  a  corpora- 
tion. The  directors  who,  upon  the  dissolution,  become  trus- 
tees for  the  corporation  and  stockholders,  receive  by  the  for- 
feiture only  what  the  statute  gives  them,  and  that  is  a  power 
over  the  property,  not  the  title,  and  the  right  of  possession, 
for  without  the  right  of  possession  they  could  not  settle  the 
corporate  affairs.     (Rossi  v.  Cairo,  174  Cal.  74,   [161  Pac. 
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1161].)  [1]  After  forfeiture  of  the  charter  the  situation, 
then,  is  this :  The  title  to  all  property  that  formerly  belonge<i 
to  the  dead  corporation  is  vested  in  those  who  were  its  stock- 
holders at  the  time  of  its  demise;  the  trustees  to  settle  the 
affairs  of  the  corporation  have  in  their  possession  property 
belonging  to  those  who  were  stockholders  at  the  date  of  the 
dissolution ;  they  are  bound  to  settle  the  affairs  of  the  former 
owner,  the  defunct  corporation;  they  have  all  the  power  to 
deal  with  and  dispose  of  the  property  that  is  necessary  to 
accomplish  that  object. 

[2]  The  "trustees,"  as  the  directors  in  office  at  the  date 
of  the  forfeiture  are  designated  by  the  statute,  are  the  donees 
of  a  power  in  trust.  Though  the  statute  refers  to  the  di- 
rectors in  office  as  ** trustees,"  they  are  not  trustees  of  a 
"trust,"  in  any  true  sense  of  the  term.  In  every  true  trust 
the  legal  title  is  vested  in  the  trustee.  Powers  in  trust  differ 
from  trusts  in  this,  that  in  the  case  of  such  powers  the  legal 
title  is  vested,  not  in  the  trustee,  but  in  a  third  person,  but 
the  donee  of  the  power  in  trust  can  convey  the  title  and  dis- 
pose of  the  property  to  or  for  the  beneficiaries.  (3  Pomeroy 's 
Equity,  sec.  1002.)  The  statute  makes  the  persons  whom  it 
refers  to  as  "trustees  of  the  corporation  and  stockholders" 
the  donees  of  a  power  "to  settle  the  affairs  of  the  corpora- 
tion." They  are  trustees  only  in  the  sense  that  the  donees 
of  a  power  to  be  executed  for  the  benefit  of  another,  though 
they  have  no  title,  legal  or  equitable,  hold  the  jwwer  in  trust 
to  be  executed  in  the  interest  of  the  beneficiaries.  For  rea- 
sons presently  to  be  stated,  they  may,  as  donees  of  such  power 
in  trust,  execute  the  power  without  the  interposition  of  any 
court. 

[3]  Since  the  "affairs"  of  a  defunct  corporation,  fre- 
quently exceedingly  complex  and  multifarious,  can  seldom  be 
settled  without  a  sale  or  other  disposition  of  at  least  some 
of  the  corporate  assets,  a  power  of  sale  necessarily  is  implied 
in  the  legislative  grant  of  the  power  "to  settle  the  affairs 
of  the  corporation."  This  power  of  sale  should  be  exercised 
whenever  necessary  to  serve  the  interests  of  the  stockholders 
or  creditors,  though,  as  donees  of  such  power,  the  persons 
referred  to  by  the  statute  as  "trustees"  are  vested  with 
latitudinous  discretion  in  determining  whether  a  sale  or  other 
disposition  of  the  corporate  assets  should  be  made — a  discre- 
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tion  with  which,  in  the  absence  of  fraud  or  collusion,  the 
courts  will  not  interfere. 

The  general  rule  is  that  in  the  absence  of  fraud,  collusion, 
or  abuse  of  discretion,  the  donee  of  a  power  of  sale  under  an 
instrument  executed  by  a  private  person,  as,  for  example,  an 
executor  to  whom  his  testator  has  donated  such  a  power,  may 
exercise  it  without  the  interposition  of  any  court  whatever. 
No  license  or  authority  from,  nor,  in  the  absence  of  statutory 
requirement,  confirmation  by,  any  court  is  necessary.  The 
hand  of  the  donee  of  a  power  of  sale  under  an  instrument 
executed  by  a  private  individual  may  be  arrested  by  the  courts 
only  when  he  fraudulently  intends  to  sell  in  breach  of  his 
trust.  (31  Cyc.  1183 ;  MaWiews  v.  CapsJiaw,  109  Tenn.  480, 
[97  Am.  St.  R^p.  854,  72  S.  W.  964] ;  Feaster  v.  Fagan,  135 
Iowa,  633,  [113  N.  W.  479] ;  Rice  v.  Coleman,  87  S.  C.  342, 
[Ann.  Cas.  1912B,  1016,  69  S.  E.  516] ;  Sharp  v.  Loupe,  120 
Cal.  89,  [52Pac.  134,  586].) 

Subject  to  the  universally  recognized  rule  of  construction 
that,  in  interpreting  legislative  gi*ants,  it  should  be  held  that 
nothing  passes  but  what  is  granted,  expressly  or  by  necessary 
im|)lication,  in  clear  and  explicit  terms,  we  know  of  no  reason 
why  a  legislative  grant  of  a  power  of  sale  for  the  benefit  of 
the  stockholders  and  creditors  of  a  dead  corporation,  any 
more  than  the  donation  of  a  power  of  sale  by  a  private  in- 
dividual, should  be  subject  to  supervision  by  the  courts,  in 
the  absence  of  some  statute  expressly  providing  therefor.  As 
the  court  said  in  Rossi  v.  Caire,  174  Cal.  74,  [161  Pac.  1161], 
speaking  of  the  act  that  makes  the  directors  in  pflSce  trus- 
tees to  settle  the  affairs  of  the  dead  corporation :  "The  obvious 
purpose  of  this  statute  ...  is,  as  was  said  in  the  Havemeyer 
case  (84  Cal.  362,  [18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121])  above  cited,  *to  leave  the  whole  matter  of 
liquidation  and  distribution  to  the  exclusive  control  of  the 
directors  of  the  corporation  in  office  at  the  time  of  dissolu- 
tion' (84  Cal.  365,  [18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24 
Pac.  121]),  and  to  render  it  unnecessary  and  improper  for  a 
court  to  intervene  in  their  proceedings,  or  to  supervise  the  sale 
in  any  particular,  unless  they  are  guilty  of  'neglect  of  duty 
or  abuse  of  power'  (84  Cal.  367,  [18  Am.  St.  Rep.  192,  10 
L.  R.  A.  627,  24  Pac.  121]).'' 

[4]  For  these  reasons  we  hold  that  the  "trustees"  for  the 
defunct  HoUister  Avenue  Pier  Company  had  the  power  to  sell 
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the  lease  and  to  transfer  the  right  to  all  moneys    unpaid 
thereon — the  transfer  of  a  chose  in  action — thereby  vesting  in 
appellant  the  right  to  sue  for  the  recovery  of  all  rents  due  and 
unpaid. 
Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred.  ' 


[Cir.  No.  2873.    Second  Appellate  District,  Division  Two. — March  21, 

1919.] 

ALICE  RUNYON  et  al.,  Appellants,  v.  THE  CITY  OF  LOS 
ANGELES  (a  Municipal  Corporation),  et  al.,  Re- 
spondents. 

[1]  Appeal — Oeder  Denying  New  Trial. — An  appeal  from  an  ordei 
denying  a  motion  for  a  new  trial  taken  after  section  963  of  the  Code 
of  Civil   Procedure   was   amended   in   1915,  must  be  dismissed. 

[2]  Id. — Directed  Verdict — Record. — ^Wben  exceptions  are  taken  to  a 
nonsuit,  or  to  a  directed  verdict,  all  the  evidence  necessarily  becomes 
a  part  of  the  case  and  should  be  included  in  the  record  on  appeal. 

[3]  Landlord  and  Tenant — Lease  op  Par^  op  Building — Incidents 
Thereto. — A  lease  of  a  part  of  a  building  passes  with  it,  as  an  inci- 
dent thereto,  everything:  necessarily  used  with  or  reasonably  necessary 
to  the  enjoyment  of  the  part  demised. 

[4]  Id. — Lease  op  Store — Appurtenances. — The  general  rule  is  that 
where  a  store  is  leased,  evcrythibg  then  in  use  for  the  store,  as  an 
incident  or  appurtenance,  passes  by  the  lease. 

[5]  Appeal  —  Directed  Verdict  —  Presumptions — Appurtenances  to 
Storeroom. — On  this  appeal  from  a  judgment  on  a  directed  verdict, 
the  appellate  court,  not  having  the  complete  evidence  before  it,  was 
bound  to  indulge  in  every  intendment  in  favor  of  the  regularity  .of 
the  court's  procedure,  and,  therefore,  was  bound  to  assume  that  the 
basement  under  the  leased  storeroom  in  question,  including  the  space 
under  the  sidewalk,  was  reasonably  necessary  to  the  enjoyment  of 
such  storeroom  and  passed  with  the  lease  thereof  as  a  necessary 
incident  or  appurtenance. 

[6]  Landlord  and  Tenant — Covenant  to  Repair, — Where  the  lease  to 
a  storeroom  carries  with  it,  as  a  necessary  incident  or  appurtenance, 
the  basement  thereunder,  it  also  includes  the  iron  grating  that  pet- 
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mits  the  entrance  of  light  and  air  to  sueh  basement,  and  the  tenant's 
eorenant  to  keep  the  leased  premises  in  repair  applies  to  it. 
[7]  Municipal  Corporations — Excavations  Under  Sidewalks — Iron 
Gratinos — NuiSANCX.-r-An  abutting  owner,  whoae  title  extends  to 
the  center  of  the  street,  may  excavate  a  vault  or  eella^  under  the 
sidewalk,  and  with  the  permission,  express  or  impMed,  of  the  city 
authorities,  may  insert  in  the  sidewalk,  for  the  purpose  of  admitting 
light  and  air  to  the  vault  or  cellar,  an  iron  grating,  or  other  similar 
device,  if  safely  and  properly  constructed,  and  such  contrivance  in 
the  sidewalk  is  not  ^  nuisance  per  $e, 
[8]  Id. — ^Bepairs — Duty  op  Owner. — If  such  abutting  property  owner 
making  the  excavation  and  conatructing  the  grating,  coal-hole,  or 
other  similar  device  in  the  sidewalk  does  so  with  the  permission  of 
the  proper  city  authorities,  and  the  work  is  not  inherently,  in  its 
nature  and  character,  a  nuisance  per  se,  suoh  ofwner  ia  liable  only 
in  the  event  that  he  fails  to  use  ordinary  care  and  diligence  in  con- 
structing the  grating  or  other  similar  contrivance  and  keeping  it  in 
such  repair  that  it  shall  be  aa  aafe  for  the  use  of  the  public  as  any 
other  part  of  the  sidewalk. 
[9]  Landlord  and  Tenant  —  Failure  to  Bepair  —  Liability  for  In- 
juries.— When  premises  are  in  good  repair  at  the  time  they  are  let, 
and  the  landlord,  under  the  terma  of  the  lease,  is  not  bound  to  keep 
them  in  repair,  the  tenant  in  possession,  and  not  the  landlord,  is  liable 
for  an  injury  resulting  from  a  failure  to  repair  the  pavement  in 
front  of  the  premises. 

[10]  Id.— <Jovenant  to  Repair— Ordinary  Care.— If ,  as  originally  con- 
structed, the  iron  grating  or  other  similar  device  in  the  sidewalk  is 
safe  and  not  a  nuisance  per  se,  and,  at  the  date  of  the  execution 
of  the  lease  of  the  part  of  the  premises  to  which  it  ia  solely  appur- 
tenant, it  is  safe  and  not,  in  its  nature  and  character,  a  nuisance, 
the  owner  exercises  ordinary  care  to  keep  it  in  such  condition  if  he 
exacts  from  his  lessee  a  covenant  to  make  all  necessary  repairs. 

[11]  Id. — Injury  to  Invitee — Liabiutt  op  Landlord. — One  who,  upon 
the  express  or  implied  invitation  of  the  tenant,  enters  or  is  pro- 
ceeding to  enter  upon  the  leased  premises,  is  an  invitee,  and  as  such 
stands  in  the  shoes  of  the  tenant,  and  may  not  recover  if  the  tenant 
cannot;  and  the  tenant  may  not  recover  if  the  burden  of  repairing 
rests  upon  him. 

[12]  Id. — ^Voluntary  Repairs  by  Landlord — Admission  op  Liability. 
Voluntary  repair  by  a  landlord  of  a  defect  in  the  demised  premises 
after  an  injury  resulting  therefrom  is  not  an  admission  of  liability, 
and,  therefore,  in  an  action  to  recover  for  such  injury,  evidence  of 
such  a  repair  by  the  landlord  is  not  admissible. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

^     C.  B.  Joslin   for  Appellants. 

Norman  Sterry  and  Gibson,  Dunn  &  Crutcher  for 
Bespondents. 

PINLATSON,  P.  J.— Action  by  husband  and  wife  to  re- 
tover  damages  for  injuries  to  the  wife,  received  from  falling 
through  a  broken  iron  grating  in  the  sidewalk  in  front  of  a 
barber-shop  on  the  First  Street  side  of  the  Nadeau  Hotel 
Building — a  building  on  the  southwest  comer  qf  First  and 
Spring  Streets,  in  the  city  of  Los  Angeles,  and  owned  by  the 
defendants  other  than  the  city.  The  city's  demurrer  to  the 
complaint  was  sustained  without  leave  to  amend,  leaving 
the  owners  as  the  sole  remaining  defendants.  At  t^e  con- 
clusion of  the  evidence  the  court  directed  the  jury  to  return 
a  verdict  for  defendants.  From  the  judgment  and  an  order 
denying  their  motion  for  a  new  trial,  plaintiffs  appeal. 
[1]  The  appeal  from  the  order  must  be  dismissed,  it  having 
been  taken  after  section  963  of  the  Code  of  Civil  Procedure 
had  been  amended  in  1915. 

At  the  time  of  the  accident  the  hotel  was  vacant,  but  all 
the  ground  floor  storerooms  on  the  First  Street  side  of  the 
hotel  building  were  leased  to  tenants,  including  the  storeroom 
known  as  212  West  First  Street,  in  front  of  which,  in  the  side- 
walk, was  the  broken  grating  that  was  the  cause  of  the  injury. 
This  storeroom  was  then  occupied  and  used  as  a  barber-shop 
by  one  Cooley,  a  tenant  of  the  owners  under  a  written  lease 
wherein  it  is  expressly  provided  that  the  tenant,  at  his  own 
cost,  shall  make  all  necessary  repairs  during  the  term  of  the 
lease. 

The  broken  grating,  which  was  twenty-seven  inches  long  by 
eleven  and  one-half  inches  wide  at  one  end  and  ten  inches  at 
the  other,  was  made  of  iron  bars  an  inch  in  thickness,  ex- 
tending from  end  to  end.  At  the  date  of  the  execution  of 
the  lease  one  bar  was  out  of  the  grating.  It  was  stipulated 
at  the  trial  that  Mrs.  Bunyon  could  not  have  b^en  injured  by 
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i : 

the  grafting  with  only  one  bar  out.  So  that,  though  one  bar 
was  out 'at  the  date  of  the  lease,  the  grating  was  not  then 
dangerous,  and  therefore,  at  that  time,  not  a  nuisance.  The 
second  bar — ^the  breaking  of  which  caused  the  grating  to  be- 
come a  menace  to  public  safety  and  a  nuisance — was  broken 
by  a  third  person  while  delivering  paper  to  a  subtenant  who 
had  sublet  from  Cooley  a  part  of  the  basement  under  the 
barber-shop.  Under  each  storeroom  on  First  Street  is  a 
separate  basement,  separated  by  brick  walls  from  the  base- 
ment under  each  of  the  other  storerooms  and  likewise  from  the 
hotel  basement.  The  door  to  Cooley 's  barber-shop  is  set  in 
from  the  line  of  First  Street  about  six  feet.  On  the  right  or 
west  side  of  this  inset  is  a  bootblack-stand^  extending  from  the 
line  of  the  sidewalk  to  the  door  of  the  barber-shop.  The 
iron  grating  came  flush  up  to  the  property  line.  It  was  over 
an  opening  under  the  sidewalk  that  led  into  the  basement 
under  the  barber-shop  and  gave  light  and  air  thereto.  It 
was  the  custom  of  the  owners,  whenever  they  leased  a  store- 
room, to  deliver  possession  of  the  basement  thereunder. 
Cooley  testified  that  he  bought  the  establishment  from  a  Mrs. 
Sanborn,  to  whom  the  premises  had  been  let  under  the  writ- 
ten lease;  that  after  the  lease  had  been  made  to  her,  Mrs. 
Sanborn  put  him  in  possession  of  the  storeroom;  that  after- 
ward  he  asked  the  agent  of  the  owners  if  the  basement  did 
not  go  with  the  storeroom,  and  that  the  agent  said  **Tes,'^ 
and  gave  him  the  key.  The  agent  for  the  hotel  property  tes- 
tified that  he  knew  the  lease  was  assigned  to  Mr.  Cooley; 
that  he  delivered  the  storeroom  and  basement  to  him;  that 
Cpoley  asked  him  if  the  basement  did  not  go  with  the  lease ; 
that  he  told  Cooley  it  did,  and  gave  him  the  key;  and  that 
whenever  the  owners  of  the  building  leased  a  storeroom  they 
always  delivered  possession  of  the  basement  that  is  under 
such  storeroom,  without  specifying  the  basement  in  the  lease. 
Immediately  prior  to  the  accident  Mrs.  Runyon  and  her 
cousin  were  on  the  north  side  of  First  Street,  opposite  the 
shoe-shining  stand  in  front  of  Cooley 's  barber-shop.  The 
cousin,  desiring  to  have  her  shoes  shined,  crossed  over  to  the 
shoe-shining  stand,  leading  the  way,  while  Mrs.  Runyon  fol- 
lowed, intending  to  wait  for  her  cousin  while  the  latter  had 
her  shoes  shined.  Without  noticing  the  broken  grating,  Mrs. 
Runyon  stepped  into  the  opening  made  by  the  absence  of  the 
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two  broken  iron  bars,  and  her  right  leg  was  jammed  or 
crowded  down  between  the  remaining  bars  nearly  to  the  knee. 

[2]  The  record  before  us,  as  presented  by  the  bill  of  ex- 
ceptions, contains  a  part  of  the  evidence,  it  appearing  affirma- 
tively therefrom  that  several  witnesses,  none  of  whose  tes- 
timony is  set  forth,  were  sworn  and  testified.  This  being  so, 
we  very  properly  might  aflSrm  the  judgment  without  any 
further  discussion.  When  exceptions  are  taken  to  a  nonsuit, 
or  to  a  directed  verdict,  all  the  evidence  necessarily  .becomes 
a  part  of  the  case.  Such  a  ruling  is  based  upon  the  entire 
evidence.  It  cannot  be  determined  that  the  ruling  was  er- 
roneous without  an  examination  of  all  the  evidence;  for  it 
may  be  that  the  error  complained  of  was  cured  by  the  omitted 
evidence.  However,  we  shall  endeavor  to  dispose  of  the  case 
on  its  merits,  notwithstanding  the  incompleteness  of  the  rec- 
ord, though  the  failure  to  include  all  the  evidence  in  the  bill 
of  exceptions  necessarily  will  compel  us  to  resolve  every  ma- 
terial question  of  fact  against  appellants. 

There  are  two  crucial  facts  respecting  which  it  cannot  be 
spid  that  the  evidence  before  us  is  complete.  They  are: 
1.  Was  the  basement  under  Cooley's  storeroom  necessarily 
used  with,  or  reasonably  necessary  to  the  enjoyment  of,  the 
storeroom  as  a  barber-shop  t  and  2.  Did  the  basement,  as  an 
independent  and  separate  inclosure,  include,  as  an  integral 
part  thereof,  and  separated  from  all  other  parts  of  the  build- 
ing, the  excavation  or  space  under  the  sidewalk  over  which 
the  grating  was  constructed  t 

The  written  lease  does  not  expressly  mention  the  basement 
under  Cooley's  barber-shop.  The  language  of  the  lease  is: 
**That  certain  storeroom  known  and  numbered  as  212  West 
First  Street,  .  .  .  said  storeroom  hereby  leased  being  the 
room  now  occupied  by  the  party  of  the  second  part.  .  .  . 
The  said  storeroom  is  to  be  used  by  the  party  of  the  second 
part  for  the  purpose  of  conducting  a  barber  shop  therein,  for 
which  said  purpose  it  is  now  occupied  by  the  party  of  the 
second  part. ' '  [3]  A  lease  of  a  part  of  a  building  passes  with 
it,  as  an  incident  thereto,  everjrthing  necessarily  used  with  or 
reasonably  necessary  to  the  ^enjoyment  of  the  part  demised. 
(MiUer  v.  Fitzgerald  Dry  Goods  Co,,  62  Neb.  270,  [86  N.  W. 
1078] ;  Kitchen  Bros.  Hotel  Co,  v.  PhUbin,  2  Neb.  (Unof.)  340, 
[96  N.  W.  487] ;  Herpolsheimer  v.  Funke,  1  Neb.  (Unof.)  471, 
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[95  N.  W.  688].)  [4]  The  general  rule  is  that  where  a 
store  is  leased,  everything  then  in  use  for  the  store,  as  an  in- 
cident or  appurtenance,  passes  by  the  lease.  {Hall  v.  Irvin, 
78  App.  Div.  107,  [79  N.  Y-  Supp.  614] ;  Browning  v.  Dal- 
esfne,  3  Sand.  (N.  Y.)  13.)  Prom  the  testimony  to  which 
reference  already  has  been  made,  it  may  be  inferred  that  the 
basement  was  necessarily  used  with,  and  was  reasonably 
necessary  to  the  use  of  the  barber-shop  occupied  by  Cooley 
A  fortiori,  it  may  well  be  that  the  evidence  that  was  intro- 
duced in  the  court  a  quo,  but  not  brought  up  by  the  record 
on  this  appeal,  showed  that  the  basement  necessarily  was  used 
with  the  barber-shop,  and  that,  therefore,  it  passed  by  the 
lease  as  an  incident  or  an  appurtenance  to  the  storeroom 
described  in  the  written  document  itself. 

Appellants  claim  that  the  excavation  under  the  sidewalk, 
over  which  was  the  grating  that  caused  the  accident,  was  no 
part  of  the  basement  occupied  by  Cooley — that  it  was  not  so 
physically  connected  with  that  particular  basement  as  to  be 
an  integral  part  thereof  and  of  that  basement  only.  The 
agent  for  t^e  property  testified:  **This  basement  under  Mr. 
Cooley 's  store  has  no  connection  with  or  entrance  into  the 
hotel  basement.  It  is  separate.  .  .  .  The  grating  out  of 
which  the  bars  were  broken  was  over  an  opening  that  led 
into  Mr.  Cooley 's  basement."  Prom  this  it  inay  be  inferred 
that  the  basement  nnder  Cooley 's  store,  shut  oflf  from  every 
other  basement  by  solid  brick  walls,  included,  as  an  integral 
part  thereof,  the  space  under  the  sidewalk  over  which  the 
grating  in  question  had  been  constructed,  and  that  such  ex- 
cavation under  the  sidewalk  was  shut  oflf  from  every  other 
basement.  At  any  rate,  the  incomplete  evidence  before  us 
does  not  conflict  with  this  view.  Since  every  intendment 
must  be  indulged  in  favor  of  the  regularity  of  the  court's 
procedure,  it  will  be  presumed  that  if  all  the  evidence  were  in 
the  record  it  would  support  a  state  of  facts  suflScient  to  uphold 
the  judgment. 

[6]  For  the  foregoing  reasons  we  must  assume,  as  unavoid- 
able hypotheses,  that  the  basement  under  the  leased  storeroom 
included  the  excavation  over  which  the  grating  was  con- 
structed, separated  from  every  other  basement;  that  the  base- 
ment was  reasonably  necessary  to  the  enjoyment  of  the  leased 
storeroom  or  barber-shop,  and  that,  therefore,  it  passed  with 
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the  lease  as  a  necessary  incident  or  appurtenance.  Upon 
this  state  of  facts — a  state  of  facts  that  we  necessarily  must 
assume  would  be  esta^blished  if  all  the  evidence  were  before 
us — respondents  are  not  liable. 

[6]  The  written  lease,  if  the  facts  be  as  we  have  stated 
them,  included  the  il^on  grating  that  permitted  the  entrance 
of  light  and  air  to  Cooley's  basement,  and  the  tenant's  cove- 
nant to  keep  in  repair  applied  to  it.  (Boston  v.  Oray,  144 
Mass.  53,  [10  N.  E.  509] ;  Rider  v.  Clark,  132  Cal.  382,  [64 
Pac.  564].)  The  grating  when  originally  constructed  was  not 
a  nuisance  per  se.  Nor  was  it,  per  se,  a  nuisance  at  the  time 
when  the  lease  was  executed,  though  at  that  time  one  bar  was 
.broken ;  for  the  fact  that  one  bar  was  out  did  not  cause  the 
contrivance  to  become  a  source  of  danger.  [V]  The  abut- 
ting owner,  whose  title  extends  to  the  center  of  the  street, 
may  excavate  a  vault  or  cellar  under  the  sidewalk.  Such 
owner,  with  permission  of  the  city  authorities,  express  or 
implied — implied  or  inferred  where,  after  a  reasonable  time, 
no  objection  has  been  made  by  the  proper  oflSicials — ^may  insert 
in  the  sidewalk,  for  the  purpose  of  admitting  light  and  air 
to  the  vault  or  cellar,  an  iron  grating,  or  other  similar  device, 
if  safely  and  properly  constructed,  and  such  contrivance  in 
the  sidewalk  is  not  a  nuisance  per  se,  (Rider  v.  Clark, 
supra;  Morrison  v.  McAvoy,  7  Cal.  Unrep.  37,  [70  Pac.  626] ; 
Hirsch  v.  James  8.  Remick  Co.,  38  Cal.  App.  764,  [177  Pac. 
876] ;  Fisher  v.  ThirkeU,  21  Mich.  1,  [4  Am.  Rep.  422].) 

The  original  structure  having  been  legal  and  in  a  safe  con- 
dition when  respondents  leased  the  premises  to  their  tenant, 
and  the  injuries  having  been  received  in  co.nsequence  of  the 
grating  getting  out  of  repair  during  the  tenancy — the  tenant 
and  not  the  landlord  being  bound  to  irepair — respondents 
are  not  liable  as  owners,  or  otherwise.  [8]  If  the  abutting 
property  owner  making  the  excavation  and  constructing  the 
grating,  coal-hole  or  other  similar  device  in  the  sidewalk  does 
80  with  the  permission  of  the  proper  city  authorities,  and  the 
work  is  not  inherently,  in  its  nature  and  character,  a  nuisance 
per  se,  the  owner  is  liable  only  in  the  event  that  he  fails  to 
use  ordinary  care  and  diligence  in  constructing  the  grating 
or  other  similar  contrivance  and  keeping  it  in  such  repair 
that  it  shall  be  as  safe  for  the  use  of  the  public  as  any  other 
part  of  the  sidewalk.     (West  Chicago  Masonic  Assn.  v.  Cohn, 
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192  ni.  210,  [85  Am.  St.  Rep.  327,  55  L.  R.  A.  235,  61  N.  E. 
439].)  [9]  When  the  premises  are  in  good  repair  at  the 
time  they  are  let,  and  the  landlord,  under  the  terms  of  the 
lease,  is  not  bound  to  keep  them  in  repair,  the  tenant  in  pos- 
session, and  not  the  landlord,  is  liable  for  an  injury  resulting 
from  a  failure  to  repair  the  pavement  in  front  of  the  prem- 
ises. (Lindstrom  v.  Pennsylvama  Co,,  212  Pa.  391,  [61  Atl. 
940] ;  Fisher  v.  Thirkell,  supra,)  The  general  rule  is  that 
it  18  the  occupier,  and  he  alone,  to  whom  such  responsibility 
prima  facie  attaches.  {Ahem  v.  Steele,  115  N.  Y.  203,  [12 
Am.  St.  Rep.  778,  5  L.  R.  A.  449,  22  N.  E.  193] ;  City  of  LoweU 
V.  Spaulding,  4  Cush.  (Mass.)  277,  [50  Am.  Dec.  775].) 
To  this  general  rule  the  following  exceptions  are  recognized, 
and  the  owner  of  the  leased  premises  may  be  made  liable: 
1.  If  the  lease  be  one  under  which  he,  and  not  the  tenant,  is 
required  to  keep  the  premises  in  repair;  2.  If  the  dangerous 
and  defective  condition  by  Which  the  injury  was  occasioned 
existed  when  the  premises  were  leased;  3.  If  that  which  oc- 
casioned the  injury  was,  inherently,  in  its  nature  and  char- 
acter, a  nuisance,  and  was  upon  the  premises  when  the  lease 
was  executed.  {West  Chicago  Masonic  Assn,  v.  Cohn,  supra.) 
The  proof  does  not  bring  respondents  within  any  of  these  ex- 
ceptions to  the  general  rule.  The  grating  being  safe  at  the 
date  of  the  lease,  the  neglect  which  caused  the  injury  to  Mrs. 
Runyon  was  not  that  of  respondents,  but  of  their  tenant 
Cooley,  who  had  covenanted  to  keep  the  leased  premises  in 
repair. 

It  is  contended  that  where  the  owner  of  a  building  is 
granted  the  privilege  of  excavating  a  vault  under  the  sidewalk 
of  a  public  street,  and  has  constructed  in  the  sidewalk  an  iron 
grating,  coal-hole,  or  other  similar  device  for  the  admission 
of  light  and  air  for  the  benefit  of  his  premises,  he  assumes, 
by  implication,  the  duty  of  keeping  the  sidewalk  in  as  good 
condition  and  as  safe  for  the  public  use  as  if  the  grating, 
coal-hole,  or  other  like  construction  had  never  been  made ;  that 
such  duty  is  imposed  by  law  for  the  public  safety ;  and  that, 
while  the  alienation  of  the  entire  premises,  either  permanently, 
as  by  deed,  or  temporarily,  as  by  lease,  will  transfer  the  duty 
to  the  grantee  or  tenant,  still  the  lease  of  a  part  only  of  the 
premises  will  not  relieve  the  owner  of  the  duty  he  owes  to  the 
public  and  cast  the  same  upon  the  tenant  of  such  leased  part 
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of  the  entire  premises,  even  though  the  opening  in  the  side- 
walk has  no  relation  to  any  other  portion  of  the  building 
than  that  in  possession  of  the  tenant.  This  view  seems  to 
have  obtained  the  sanction  of  the  New  York  court  of  appeals 
in  the  case  of  Carumdaigua  v.  Foster,  156  N.  T.  354,  [66  Am. 
St.  Rep.  575,  41  L.  R.  A.  554,  50  N.  E.  971].  Of  this  case 
the  Illinois  supreme  court  in  West  Chicago  Masonic  Assn.  v. 
Cohn,  192  lU.  210,  [85  Am.  St.  Rep.  327,  55  L.  R.  A.  235,  61 
N.  E.  439],  said:  ** Fowler,  the  owner  and  landlord,  was  not 
in  possession,  but  the  coal-hole  had  been  constructed  without 
the  consent  of  the  city,  and  constituted  a  nuisance,  and  Fowler 
let  the  premises  with  the  nuisance  upon  them.  His  case  fell 
within  one  of  the  exceptions  to  the  general  rule  hereinbefore 
mentioned  as  recognized  in  this  jurisdiction."  The  New  York 
courts  alwayjs  have  held  the  owner  to  a  stricter  accountability 
than  is  consistent  with  the  weight  of  authority.  {Fisher  v. 
Thirkell,  21  Mich.  1,  [4  Am.  Rep.  422].)  It  is  conceded  by 
the  courts  of  that  state  that  the  owner  and  landlord  who  has 
made  the  excavation  under  the  sidewalk  and  constructed  the 
iron  grating,  or  other  similar  contrivance,  may  divest  him- 
self of  all  responsibility  by  demising  or  leasing  the  premises 
as  a  whole.  If  an  owner  who  has  constructed  a  contrivance 
that  becomes  a  source  of  danger  and  a  nuisance  may  divest 
himself  of  future  responsibility  under  any  circumstances 
whatever,  as,  for  example,  by  demising  the  entire  building,  we 
fail  to  perceive  why  he  may  not  equally  divest  himself  of  such 
responsibility  by  exacting  from  his  lessee  a  covenant  to  keep 
the  leased  premises  in  repair,  even  though  the  premises  so 
leased  be  but  a  part  of  the  whole  building,  provided  the  con- 
trivance in  the  sidewalk  be  used  exclusively  for  the  benefit 
of  and  in  connection  with  that  part  of  the  building  which  is 
leased.  The  abutting  owner  is  liable  only  in  the  event  that 
he  fails  to  use  ordinary  care  in  the  original  construction  of  the 
iron  grating,  or  other  similar  device  in  the  sidewalk,  or  in 
keeping  it  in  such  repair  that  it  shall  be  as  safe  for  the  use 
of  the  public  as  any  other  part  of  the  sidewalk.  [10]  If, 
as  originally  constructed,  the  contrivance  is  safe  and  not  a 
nuisance  per  se,  and  if,  at  the  date  of  the  execution  of  the 
lease  of  the  part  of  the  premises  to  which  it  is  solely  appurte- 
nant, it  is  safe  and  not,  in  its  nature  and  character,  a  nuisance, 
the  owner  exercises  ordinary  care  to  keep  it  in  such  condition 
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if  he  exacts  from  his  lessee  a  covenant  to  make  all  necessaiy 
repairs.  The  true  rule — the  rule  that  has  the  sanction  of  au- 
thority and  reason — ^is  stated  by  the  Illinois  supreme  court 
as  follows:  **If  the  coal-hole  and  vault  were  constructed  and 
are  used  for  the  benefit  of  the  entire  premises,  the  leasing 
of  a  portion,  only,  of  the  premises  would  not  absolve  the  owner 
from  his  duty  to  use  ordinary  care  to  keep  the  coal-hole  and 
the  covering  thereto  in  a  good  and  safe  condition ;  but  if  the 
vault  into  which  the  coal-hole  opens  has  no  connection  with 
any  other  part  of  the  building  than  the  basement  leased  to  the 
tenant,  and  no  benefit  inures  from  it  to  any  other  portion  of 
the  premises,  and  the  tenant,  as  against  the  owner,  has,  and 
is  entitled  to  have,  exclusive  possession  and  control  of  the 
basement,  coal-hole,  and  vault,  and  has  covenanted  to  keep 
the  same  in  good  repair,  then  the  case  should  be  regarded  as 
within  the  operation  of  the  general  rule  that  the  occupant  of 
the  premises,  and  not  the  owner  thereof,  is  responsible  for 
injuries  received  in  consequence  of  a  failure  to  keep  the  prem- 
ises in  repair."  {West  Chicago  Masonic  Assn,  v.  Cokn^ 
supra.) 

[11]  We  have  assumed  in  our  discussion  of  the  case  that 
Mrs.  Bunyon  was  one  of  the  general  public  using  the  sidewalk, 
and  was  not  a  guest  or  invitee  of  the  tenant  in  possession. 
The  rule  is  that  one  who,  upon  the  express  or  implied  invita- 
tion of  the  tenant,  enters  or  is  proceeding  to  enter  upon  the 
leased  premises,  is  an  invitee,  and  as  such  stands  in  the  shoes 
of  the  tenant,  and  therefore  may  not  recover  if  the  tenant 
cannot;  and  that  the  tenant  may  not  recover  if  the  burden 
of  repairing  rests  upon  him.  (Mackey  v.  Lonergan,  221  Mass. 
296,  [L.  B.  A.  1916F,  1098,  108  N.  E.  1062] ;  Leaux  v.  New 
York,  87  App.  Div.  398,  [84  N.  Y.  Supp.  614].)  In  Can- 
andaigua  v.  Foster,  156  N.  Y.  354,  [66  Am.  St.  Rep.  575,  41 
L.  R.  A.  554,  50  N.  E.  971],  the  general  rule  is  stated:  **It 
must  be  further  conceded  that  if  the  store  was  in  proper  con- 
dition at  the  beginning  of  the  term,  the  owner  was  not  bound 
to  repair  it  for  the  protection  of  those  who,  upon  the  express 
or  implied  invitation  of  the  tenant,  might  enter  it  for  the 
transaction  of  business  or  any  other  purpose."  Mrs.  Bun- 
yon evidently  proceeded  to  enter  the  space  occupied  by  the 
bootblack-stand  assuming  that  she  would  be  permitted  by  the 
subtenant  to  enter  upon  and  remain  on  his  premises  as  a 
guest  or  invitee  while  her  cousin  was  having  her  shoes  shined. 
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[12]  Appella^nts  complain  that  the  court  erred  in  refusing 
to  allow  them  to  show  that,  after  the  accident,  respondents, 
as  owners,  made  and  paid  for  repairs  to  the  broken  grating. 
Voluntary  repair  by  a  landlord  of  a  defect  in  the  demised 
premises  after  an  injury  resulting  therefrom  is  not  an  admis- 
sion of  liability.  (Kearines  v.  CuUen,  183  Mass.  298,  [67 
N.  E.  243].)  However,  as  to  this  and  all  other  complaints 
made  by  appellants  respecting  the  admission  or  rejection  of 
evidence,  it  may  be  said  that  every  intendment  is  in  favor  of 
the  correctness  and  regularity  of  thb  proceedings  below,  and 
that,  since  appellants  have  not  brought  up  all  the  evidence  for 
review,  we  will,  if  necessary,  infer  that  the  evidence  not 
brought  up  cured  the  errors,  if  any  there  were.  {Barlow  v. 
Barnes,  172  CaL  98,  [155  Pac.  457].) 

Appeal  from  the  order  denying  tiie  motion  for  a  new  trial 
dismissed. 

Judgment  affirmed. 

Sloanei  J.,  and  ThomaSi  J.,  concurred* 


[Oh.  No.  2877.    Seeond  Appellate  Distriet,  Divlfdim  Two.— Mardi  fil, 

191^.] 

SAN  DIEGO  INVESTMENT  COMPANY  (a  Corporation), 
Appellant,  v.  ALEX  T.  CRANE,  Respondent. 

[1]  Judgment  —  FiNDmos  and  OoNGLUSiONS.—FindiiigB  of  faet  and 
Qonclnsions  of  law  do  not  constitute  a  judgment. 

[2]  Appeal  fbom  Judomeniv— Disiossal. — ^Where  no  judgment  ap- 
pears in  the  judgment-roll  as  printed  in  the  tianaeript,  a  purported 
appeal  from  a  judgment  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County:    C.  N.  Andrews,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  courts 


Digitized  by  VjOOQIC 


394  San  Diego  Inv.  Co.  v.  Cranb.     [40  Gal.  App. 

Sam  Ferry  Smith  and  Laurence  H.  Smith   for  Appellant. 
B.  S.  Torrance  for  Respondent. 

PINLAYSON,  P.  J.— The  appeal  is  from  "the  judgment 
entered  in  the  above-entitled  court  on  the  fourth  day  of  Feb- 
ruary, A.  D.  1916."  We  have  searched  through  the  record 
in  vain  to  find  such  a  judgment,  or,  indeed,  any  judgment. 
There  is  none. 

We  do  not  know  to  what  appellant  refers  when,  in  its 
notice  of  appeal,  it  says  it  ''hereby  appeals  .  .  .  from  the 
judgment  entered  ...  on  the  fourth  day  of  February,  A.  D. 
1916,"  unless  it  be  the  findings  and  conclusions  of  law,  which, 
for  some  unaccountable  reason,  bear  the  indorsement,  **  En- 
tered February  4th,  1916. ' '  [1]  These,  however,  do  not  con- 
stitute a  judgment.  {MiUer  v.  Sharps,  54  Cal.  590 ;  .Thompson 
V.  Lynch,  43  Cal.  482.)  The  clerk's  certificate  certifies  that 
**the  foregoing  transcript  on  appeal  is  correct  and  contains 
a  true  copy  of  the  judgment-roll  in  the  action."  In  the  ab- 
sence of  anything  to  the  contrary,  we  must  assume  that  the 
clerk's  certificate  states  the  truth;  if  it  does,  then  the  tran- 
script ** contains  a  true  copy  of  the  judgment-roll."  [2] 
Since  no  judgment  appears  in  the  judgment-roll  as  printed  in 
the  transcript,  the  only  possible  conclusion  is  that,  as  yet,  no 
judgment  has  been  given  or  made.  There  is  therefore  nothing 
from  which  to  appeal,  and  the  appeal  should  be  dismissed. 
{Miller  v.  Sharpe,  supra.) 

Appeal  dismissed. 

Sloane,  J.,  and  Thomas^  J.,  concurred. 
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[GiT.  No.  1916.    Third  Appellate  Bistriet.^Mareh  88,  1919.] 

G.  T.  AHLMAN,  Respondent,  v.  THE  BARBER  ASPHALT 
PAVING  COMPANY  (a  Corporation),  et  al.,  Appellants, 

£1]  Stbdt  Law — ^Desokiption  op  Distbiot— PLBADiNfl — PiNDmo. — ^In 
an  action  to  quiet  title  and  to  restrain  the  iesuanee  of  bonds  upon 
plaintiff's  property  for  street  work,  an  allegation  "that  said  reso- 
lution [of  intention]  described  the  district,"  is  susceptible  of  no 
other  construction  than  that  the  district  was  deecribed  80  a$  to  he 
capable  of  idmtifioation,  and  where  such  aUegation  is  not  denied, 
a  finding  'that  the  description  of  the  district  as  given  in  said 
resolution  of  intention  was  not  sufficient  to  identify  the  same," 
etc.,  is  outside  of  the  issues  anti  contrary  to  the  aUegations  of 
plaintiff's  complaint. 

[2]  Id. — ^Findings  Oursmi  Issuis — ^Waiver. — ^While  a  finding  of  fact 
not  in  issue  ia  sometimes  upheld  upon  the  theory  tiiat  the  parties 
have  waived  the  point  by  their  failure  to  object  to  the  evidence, 
the  rule  cannot  be  extended  to  the  justification  of  a  finding  in 
favor  of  a  party  contrary  to  his  allegation,  which  allegation  is 
not  denied  by  his  adversary. 

[8]  Id. — Assessment  —  I^iclusion  of  Impboper  Item  —  Appeal— 
Waiveb. — ^An  objection  to  a  street  assessment  on  the  ground  that 
it  includes  an  item  paid  to  an  abstract  company  for  search  of 
record  on  the  property  to  ascertain  the  elxact  frontage  of  the  lots 
is  waived  by  failure  to  present  such  objection  to  the  council  on 
appeal  to  that  body. 

[4]  Id. — Omission  of  Lot— Remedy. — If  ^  lot  in  an  assessment  dis- 
trict is  omitted  from  the  assessment,  the  remedy  of  a  property 
owner  feeling  aggrieved  thereby  is  by  appeal  to  the  counciL 

[6]  iD.-^TTFFioiBNOT  OF  AppBAii— PROOF. — On  such  an  appeal,  it  is  not 
sufficient  for  the  property  owner  to  allege  that  Tarious  parcels  of 
property  within  the  district  have  not  been  assessed  to  pay  their 
proportionate  share  of  the  cost,  but  he  must  specify  and  designate 
the  lot  or  lots  which  he  claims  were  omitted,  and  on  the  hearing 
present  evidence  to  the  council  to  support  his  claim. 

[6]  Id. — Issuance  of  Bonds — Peocedube  to  Prevent. — Since  seetion 
4  of  the  Bond  Act  of  1893  (Stats.  1893,  p.  33)  provides  a  simple 
procedure  whereby  a  property  owner  may  prevent  the  issuance,  of 
any  bond  for  the  assessment  of  his  lot,  he  is  in  no  position  to 
complain  of  the  issuance  of  bonds  where  he  has  not  pursued  the 
^     course  prescribed. 

[7]  Id. — ^"No  Sufficient  Legal  Resolution"— Odnclusion  of  Law. — 
In  an  action  to  quiet  title  and  to  restrain  the  issuanee  of  bonds  upon 
plaintiff's  property  for  street  work,  a  finding  that  "no  sufficient 
legal  resolution"  of  intention  was  passed  is  a  conclusion  of  law. 
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APPEAL  from  a  judgment  of  the  Superior  Court  -of 
Santa  Clara  County,    W.  A,  Beady,  Judge.    Eeversei 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Johnson  and  J.  A.  Cooper  for  AppeUantai 

Beggs  &  McComish  for  Respondent. 

BURNETT,  J.— This  is  an  action  to  quiet  title  and  to  re- 
strain the  issuance  of  bonds  upon  plaintiflE*s  property  for 
street  work  in  the  city  of  San  Jose.  Similar  actions  were 
brought  against  the  defendants  by  four  other  property  owners. 
By  stipulation,  the  actions  were  consolidated  and  tried  to- 
gether. 

The  only  pleadings  in  the  record  before  us  are  the  complaint 
of  the  plaintiff,  Ahlman,  and  an  amendment  thereto,  and  the 
answer  of  defendant,  the  Barber  Asphalt  Paving  Company. 
Respondent,  in  his  brief,  states  that  said  answer  was  adopted 
by  the  other  defendants,  and  we  will  so  consider  it,  although 
there  is  a  reference  in  appellants'  specifications  to  a  separate 
answer  of  the  defendants,  Lightston  and  Farrell. 

There  is  no  denial  in.  the  answer  of  plaintiff's  allegation 
of  ownership  of  the  property  in  question. 

Paragraph  5  of  the  complaint  alleges  that  the  defendants 
and  each  of  them  claim  some  interest  in  or  lien  upon  said 
property,  but  that  such  claims  are  wholly  without  right. 
The  answer  denies  this  allegation  and  alleges  that  defendant, 
the  Barber  Asphalt  Paving  Company,  does  claim  a  lien  upon 
said  property"  and  that  its  claim  is  neither  wholly  nor  at  all 
without  right.  The  court  found  in  accordance  with  the  alle- 
gation of  the  complaint. 

Paragraph  6  alleges  that  "on  April  14,  1913,  the  common 
council  of  the  city  of  San  Jose  passed  a  resolution  purporting 
to  be  a  resolution  of  intention,  and,  on  April  16,  1913,  the 
same  was  approved  by  the  mayor  of  said  city,  wherein  and 
whereby  it  was  resolved  that  Market  Street,  from  San  Carlos 
Street  to  First  Street  in  said  city,  be  improved  by  constructing 
thereon  a  pavement,  consisting  of  two  inches  of  asphalt,"  etc 
**That  said  resolution  provided  that  the  cost  of  said  work 
should  be  charged  against  a  district,  and  described  the  dis- 
trict, which  district  included  the  land  of  the  plaintiff  herein- 
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before  described;  and  said  resolution  further  provided  that 
ten-year  serial  bonds,  bearing  interest  at  the  rate  of  seven 
per  cent  per  annum,  should  be  issued  by  the  city  treasurer  to 
represent  each  assessmei^t  of  $25  or  more;  that  no  sufficient 
or  legal  resolution  of  intention  was  ever  passed  for  the  doing 
of  said  work ;  that  the  said  resolution  di^  not  sufficiently  de- 
scribe the  work  to  be  done,  or  which  was  done  thereunder, 
nor  did  it  comply  with  the  conditions  of  the  charter  ...  or 
of  the  Vrooman  Act,  so  called,  or  of  the  said  Bonding  Act 
of  1893."  The  answer  denied  this  allegation  and  a  copy  ef 
the  resolution  of  intention  was  attached  and  made  a  part  of 
the  answer  *'for  all  particulars  therein  and  thereby  appear- 
ing," and  there  was  also  annexed  **the  notice  of  street  work" 
posted  and  published  by  the  superintendent  of  streets  pur- 
suant to  said  resolution  of  intention.  The  finding  (III) 
adopted  the  allegation  of  the  complaint  down  to  and  including 
the  following:  **That  said  resolution  provided  that  said  work 
should  be  charged  against  a  district,  and  described  the  dis- 
trict," and  continued:  *'But  the  description  of  the  district 
as  given  in  said  resolution  of  intention  was  not  sufficient  to 
identify  the  same,  but  was  indefinite  and  such  that  it  could 
not  be  located'  upon  any  particular  land  or  lands  within  the 
city  of  San  Jose.  That  said  resolution  purported  to  include 
the  land  of  plaintiff  herein  described,"  and  **that  no  suffecient 
or  legal  resolution  of  intention  was  ever  passed  for  the  doing 
of  said  work,  nor  did  it  comply  with  the  conditions"  of  the 
charter  or  of  said  Street  Bonding  Act. 

Paragraph  9  of  the  complaint  alleged:  ''That  on  June  9, 
1913,  iiie  mayor  and  common  council  passed  a  resolution 
ordering  said  work  to  be  done,  in  accordan<5e  with  the  plans 
and  specifications  passed  and  adopted  ...  on  February  17, 
1913.  That  said  resolution  was  posted  from  June  23  to 
June  27,  1913."  The  answer  alleged  that  it  was  declared  in 
s^id  resoluti6n  "that  the  public  interest  and  convenience  re- 
quired to  be  done  the  street  work  in  said  resolution  and  in  said 
resolution  of  intention  described,"  and  a  copy  thereof  was 
made  a  imrt  of  the  answer.  There  was  no  finding  of  the  court 
upon  this  point. 

It  is  alleged  in  paragraph  10  that,  on  June  20,  1913,  the 
mayor  and  common  council  gave  notice  inviting  proposals  for 
the  doing  of  said  work,  which  was  posted  from  June  23d  to 
June  27th  and  not  otherwise.    Defendants  made  this  notice 
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a  part  of  the  answer  and  alleged  that  it  was  **  conspicuously 
posted  near  the  chamber  door  of  said  mayor  and  common 
council  on  the  twenty-third  day  of  June,  1913,  and  was  so 
kept  posted  thereafter  for  five  consecutive  days. "  The  finding 
was  in  the  language  of  the  complaint. 

Allegation  11  is  that  the  defendant  corporation  put  in  a 
bid  offering  to  do  said  work  for  certain  specified  prices.  The 
answer  amplified  the  allegation  by  enumerating  the  contents 
of  said  bid  and  stating  that  it  was  accompanied  by  a  bond,  etc. 
The  finding  followed  the  allegation  of  the  complaint, 
X  Paragraph  12  alleged  the  acceptance  of  said  bid  by  the  city 
authorities,  the  passage  of  the  resolution  awarding  the  contract 
to  .the  corporation,  defendant,  and  that  said  company  entered 
into  a  contract  to  do  said  work  according  to  the  resolution 
of  intention  and  said  plans  and  specifications.  The  answer 
went  into  further  details  and  attached  a  copy  of  the  notice  of 
award.  It  then  proceeded  to  set  out  the  various  steps  taken  by 
defendant  preliminarily  to  doing  the  woi^  and  alleged  that  it 
did  perform  the  work  to  the  satisfaction  of  said  superintend- 
ent of  streets.  The  finding  was  in  the  language  of  the  com- 
plaint. 

Paragraph  13  alleged  that  "the  superintendent  of  streets 
made  his  warrant,  diagram  and  assessment  whereby  the  land 
of  plaintiff  .  .  .  was  assessed  for  the  sum  of  $951.69.  That 
the  total  sum  assessed  upon  said  district  contained  large  items 
which  are  not  legally  chargeable  upon  said  district,  or  the 
lands  embraced  therein."  The  answer  went  into  details  con- 
cerning the  preparation  of  the  diagram  and  the  assessment, 
and  denied  the  allegation  concerning  illegal  charges.  The 
finding  was  in  the  language  of  the  complaint  and  as  to  the 
last  portion  thereof  it  was :  **That  the  sum  of  $25  for  making 
said  assessment"  was  not  legally  chargeable  upon  the  district 
or  the  lands  embraced  therein. 

In  paragraph  14  it  was  alleged  that  the  assessments  were 
not  uniform  or  equal,  which  allegation  was  denied  by  the 
answer.    As  to  this  there  was  no  finding. 

There  is  no  reference  in  the  answer  to  the  remaining  alle- 
gations of  the  complaint.  As  to  these  the  court  found :  That 
^dthin  the  time  allowed  by  law  certain  owners  of  property 
within  the  district  appealed  to  the  mayor  and  common  council 
from  said  assessment  and  specified'  the  particulars  in  which 
it  was  alleged  to  be  illegal,  which  are  fully  set  out;  that  said 


Digitized  by  VjOOQIC 


Mareh,  1919.]     Ahlman  v.  Babbeb  Asphalt  Pay.  Co.    399 

appeal  came  on  for  hearing  bat  was  denied  by  the  mayor  and 
common  council.  There  was  then  a  finding  that,  prior  to 
August  4,  1873,  the  portion  of  Market  Street  in  question  had 
been  constructed,  repaired,  and  fully  improved  and  duly  ac- 
cepted by  ordinance,  which  provided  '*that  thereafter  the 
roadway  of  said  portion  of  said  street  should  be  kept  open  and 
in  repair  by  said  city,  and  that  the  expense  thereof  should  be 
paid  from  the  general  fund'';  and^that  said  ordinance  has 
never  been  repealed.  It  was  then  found  that  it  was  not  true 
that  said  diagram  showed  said  land  to  be  all  within  said  dis- 
trict ;  that  it  was  not  true  that  the  superintendent  of  streets 
estimated  benefits  arising  from  said  work  upon  said  lots 
within  the  district  nor  j;hat  he  assessed  the  total  sum  upon 
the  several  pieces  within  said  district;  **but  it  is  true  that  no 
assessment  district  was  described  in  said  resolution  of  inten- 
tion .  .  .  with  sufficient  certainty  to  identify  the  same." 

The  judgment  was  tiiat  plaintiff  was  the  owner  in  fee  of 
the  property  referred  to  free  and  clear  of  all  claims  of  the 
defendants  or  either  of  them ;  that  neither  of  the  defendants 
has  any  claim  of  lien  upon  said  property,  and  that  plaintiff 
is  entitled  to  recover  from  the  Barber  Asphalt  Company  his 
costs,  taxed  at  $34.65. 

1.  The  portion  of  finding  No.  3,  **that  the  description  of 
the  district  as  given  in  said  resolution  of  intention  was  not 
sufficient  to  identify  the  same,  but  was  indefinite,"  etc.,  is 
attacked  by  appellants. 

In  this  connection,  the  claim  of  respondent  is  not  only  that 
the  description  is  indefinite,  but  that,  if  it  may  be  accepted 
at  all,  and  the  description  contained  in  the  resolution  of  inten- 
tion had  been  properly  delineated  upon  the  diagram  of  the 
assessment  district,  there  would  have  been  included  in  said 
district  a  lot  of  land  which  is  shown  to  have  been  excluded 
from  the  assessment. 

Said  description  commences  as  follows:  *' Beginning  at  a 
point  160.45  feet  westerly  from  the  intersection  of  the  westerly 
line  of  Market  Street  with  the  Twutherly  line  of  San  Carlos 
Street,  running  thence  southerly  69.19  feet  to  a  point ;  thence 
southwesterly  150.07  feet  to  a  point;  thence  southerly  a  dis- 
tance of  214.4  feet,"  etc.  The  last  two  calls  in  the  description 
are:  '* Thence  southerly  along  the  easterly  line  of  the  west 
branch  of  Market  Street  to  its  intersection  with  the  northerly 
line  of  San  Carlos  Street;  thence  southwesterly  to  the  point 
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of  beginning."  In  respondent's  brief  is  a  diagram  of  the 
portion  of  the.  district  in  question,  which  we  here  reproduce. 


"The  heavy  solid  line/*  says  the  brief,  "shows  the  boundary 
of  the  district  as  shown  on  the  diagram.  The  dot  and  dash 
line  (B-C-D-E)  shows  where  the  boundary  would  have  run 
if  the  description  found  in  the  resolution  of  intention  had 
been  followed.  The  dotted  line  (E-W-X-Y-Z)  shows  where 
the  line  would  have  run  if  traced  backward  from  the  point 
*E'  in  the  northerly  line  of  Auzerais  Avenue,  which  is  the 
first  point  definitely  fixed  by  a  physical  description.  Neither 
of  these  lines  coincide  with  the  boundaries  shown  on  the 
diagram. 
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"The  plat  we  furnish  herewith  shows  that  there  is  no  assess- 
ment on  the  parcel  of  land  bounded  on  the  northerly  side  by 
the  southerly  line  of  San  Carlos  Street  and  a  portion  of  the 
line  C-D ;  on  the  westerly  side  by  a  portion  of  the  line  D-E ; 
on  the  southerly  side  by  the  northerly  line  of  lots  6  and  5; 
and  on  the  easterly  side  by  a  portion  of  the  westerly  line  of 
lot  2." 

E.  C.  McComish,  one  of  the  attorneys  for  plaintiff,  testified : 
"I  am  familiar  with  First  Street,  in  this  city,  I  know  the 
course  of  that  street.  It  is  about  thirty  degrees  west  of  north. 
It  runs  northwest  and  southeast  and  varies  from  north  to 
south  about  thirty  degrees.  I  am  familiar  with  San  Carlos 
Street,  in  this  city.    It  runs  at  right  angles  to  First  Street. ' ' 

Irving  L.  Ryder,  city  engineer,  testified:  **I  know  First 
Street  varies  to  the  west.  Take  the  monument  line,  generally 
speaking  throughout  the  town,  not  for  this  particular  street 
but  in  the  neighborhood  of  the  angle,  San  Carlos  Street,  there 
may  be  a  variation  of  from  one-half  of  a  minute  out,  due  to  the 
variation  of  the  monument,  the  general  direction  of  the  street. 
The  streets  are,  generally  speaking,  at  right  angles  to  one 
another,  but  not  absolutely;  the  variation  of  San  Carlos  be- 
tween First  and  along  past  Market  Street,  is  not  more  than 
one  minute  at  ^y  rate  from  a  right  angle  to  First  Street." 

W.  E.  Mclntyre  testified  on  behalf  of  defendants:  **I 
assisted  in  preparing  the  d^cription  relative  to  the  Market 
Street  improvement.  I  was  city  engineer  at  the  time.  In 
connection  with  the  map  I  could  answer  as  to  the  intention 
of  the  description ;  with  the  map  the  intention  and  the  resolu- 
tion is  perfectly  apparent.  I  am  familiar  with  the  resolution 
of  intention.  Beginning  the  description  at  the  intersection 
of  the  southerly  line  of  San  Carlos  Street  with  the  westerly 
line  of  Market  Street,  the  description  at  that  point  had  to  be 
referenced  out,  .  .  .  and  then  the  point  begins  160.45  feet 
westerly  from  that  point  of  intersection  ...  As  I  understood 
it,  not  knowing  the  technicality  of  law,  the  descriptions  in 
cases  of  law,  I  understood  westerly  would  naturally  mean 
along  the  street  line  ...  I  made  the  diagram  that  was  finally 
used  by  the  superintendent  of  streets  for  the  purpose  of 
making  the  assessment.  San  Carlos  Avenue  runs  thirty  de- 
grees south  of  west." 

The  foregoing  constitutes  all  the  evidence  in  the  record  as 
to  the  description  of  said  assessment  district.    It  must  be  ap- 
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parent  that  plaintiff's  showing  was  quite  meagre.  His  diagram 
was  not  produced!  at  the  trial,  nor,  of  course,  introduced  in 
evidence.  It  simply  represents  his  deductions  from  the  tes- 
timony of  his  own  attorney  and  has  been  submitted  in  his 
brief  for  the  inspection  of  this  court.  It  is  apparent  that,  ac- 
cording to  the  diagram  which  was  made  by  the  city  engineer 
and  upon  which  the  assessment  was  based,  the  starting  point 
of  the  description  was  located  on  the  southerly  line  of  San 
Carlos  Street.  This  point  was  deemed  to  ibe  160.45  feet 
* 'Westerly"  from  the  intersection  of  said  line  with  the  westerly 
line  of  Market  Street.  Respondent,  however,  claims  that  this 
point  is  not  due  west  from  said  intersection,  but  that  to  satisfy 
said  call  you  must  go  across  San  Carlos  Street  to  obtain  the 
starting  point  as  indicated  on  his  diagram. 

Following  strictly  the  language  of  the  description,  we  would 
probably  have  to  agree  with  respondent's  contention,  although 
we  consider  it  a  fair  conclusion  from  the  whole  record  that  the 
intention  was  to  select  said  point  in  the  southerly  line  of  said 
San  Carlos  Street  as  the  starting  point  for  the  description 
of  the  district.  We  may  add,  further,  that  if  an  error  was 
made  in  the  description  as  claimed  by  respondent,  it  is,  at 
least,  doubtful  whether  it  was  of  a  prejudicial  nature. 

[1]  But,  be  that  as  it  may,  the  finding  as  to  the  description 
is  outside  of  the  issues  and  is  contrary  to  the  allegation  of 
plaintiff 's  complaint.  While  the  complaint  does  not  allege 
that  the  district  was  described  so  as  ta  be  capable  of  identifica- 
tion, we  deem  it  susceptible  of  no  other  construction.  Such 
is  the  necessary  implication  from  the  averment  "that  said 
resolution  described  the  district." 

[2]  While  the  finding  of  a  fact  not  in  issue  is  sometimes 
upheld  upon  the  theory  that  ihe  parties  have  waived  the  jwint 
by  their  failure  to  object  to  the  evidence,  in  other  words,  be- 
cause they  have  treated  the  case  as  though  it  were  a  material 
finding,  the  rule  cannot  be  extended  to  the  justification  of  a 
finding  in  favor  of  a  party  contrary  to  his  allegation,  which 
allegation  is  not  denied  by  his  adversary. 

[3]  2.  Appellants  attach  the  finding  of  the  court  that  the 
sum  of  $25  '*for  making  said  assessment"  was  not  legally 
chargeable  upon  the  district.  The  evidence  di^losed  that  the 
item  **was  paid  to  the  San  Jose  Abstract  Company  for  search 
of  record  on  the  property  to  ascertain  the  exact  frontage  of 
the  lots."    It  is  not  disputed  that  respondent's  portion  of  this 
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was  one  dollar  and  such  amount  was  added  to  his  assessment. 
Several  contentions  in  reference  to  it  are  made  by  appellants, 
but  we  may  refer  to  one  only,  which  is,  that  respondent  cannot 
question  the  validity  of  the  assessment  on  this  ground,  for  the 
reason  th^t  he  did  not  present  it  to  the  council  on  his  appeal 
to  that  body.  In  said  appeal  he  urged  seven  different  and 
distinct  grounds,  but  did  not  even  suggest  that  the  assessment 
was  too  large  or  that  it  contained  any  improper  or  illegal 
item.  Of  course,  it  must  be  presumed  that  if  he  had  called 
the  attention  of  the  council  to  the  fact  that  his  assessment  was 
thus  excessive  to  the  extent  of  one  dollar,  that  tribunal  would 
have  relieved  him  from  the  burden  of  his  charge.  Such  ap- 
peals contemplate  the  correction  of  errors  like  this,  and  it  is 
entirely  just  and  right  that  if  a  property  owner  fails  to  avail 
himself  of  this  privilege  thus  accorded  him  by  the  law,  he 
should  thereafter  be  precluded  from  urging  the  objection. 

The  point  is,  indeed,  covered  by  the  decision  of  the  supreme 
court  in  Boyle  v.  Hitchcock,  66  Cal.  129,  [4  Pac.  1143],  wh^re 
it  was  held  that  ''an  objection  to  a  street  assessment  in  San 
Francisco,  that  it  included  an  amount,  as  incidental  expenses, 
for  engraving  and  printing,  was  waived  by  a  failure  to  appeal 
to  the  board  of  supervisors.'* 

[4]  3.  Another  point  made  in  favor  of  the  judgment  is  that 
a  lot  in  the  district  was  omitted  from  the  assessment  and  for 
this  reason  the  whole  assessment  was  void.  There  is  no  specific 
finding  as  to  this,  the  court  basing  its  judgment  upon  the 
ground,  substantially,  that  no  district  was  created  since  it 
could  not  be  identified  from  the  description.  But  if  the  point 
may  be  considered  at  all,  it  is  suflScient  to  say  that  there  is 
no  such  allegation  in  the  complaint  nor  is  there  any  evidence 
to  support  it.  It  is  true  that  plaintiff's  said  diagram  includes 
apparently  a  lot  that  was  not  assessed,  but  this  diagram,  as 
we  have  said,  constitutes  no  part  of  the  record.  Besides,  if 
such  error  was  committed,  the  remedy  was  by  appeal  to  the 
council.  {Buckmm  v.  Landers,  111  Cal.  347,  [43  Pac.  1125].) 
[5]  It  is  true  that  an  appeal  was  taken  to  said  council  and 
in  support  thereof  it  was  alleged:  **That  various  parcels 
of  property  within  the  district  upon  which  said  work  has  been 
made  a  charge,  have  not  been  assessed  to  pay  their  proportion- 
ate share  of  the  cost  of  said  work,"  but  respondent  should 
have  specified  arf6  designated  the  lot  or  lots  which  he  claimed 
were  thus  omitted.    Moreover,  the  record  does  not  show  that 


Digitized  by  VjOOQIC 


404    Ahlman  v.  Barbbb  Asphalt  Pa  v.  Co.     [40  Cal.  App. 

he  offered  any  evidence  in  support  of  this  claim,  the  tran- 
script simply  showing  that  **the  proceedings  relative  to  the 
Market  Street  paving  was  offered  in  evidence  on  appeal  to  the 
coun-cil.  That  said?  proceedings  included  all  the  records  and 
proceedings  in  the  oflSce  of  the  superintendent  of  streets  con- 
nected with  the  assessment  and  were  offered  in  evidence  with- 
out argument."  Manifestly,  we  cannot  assume  that  any  of 
those  proceedings  showed  that  any  lot  was  improperly  omitted 
from  said  assessment.  In  a  matter  of  this  kind  it  is  as  much 
incumbent  upon  the  property  owner  to  present  evidence  to 
the  council  to  8upx>ort  his  claim  as  it  is  to  make  the  appeal. 
If  he  does  not  offer  any  such  evidence  he  must  abide  by  the 
finding  against  him. 

4.  Another  point  urged  in  the  briefs  is  as  to  whether  the 
Bond  Act  of  February  27,  1893  (Stats.  1893,  p.  33),  under 
which  admittedly  the  bonds  involved  herein  were  issued,  is 
applicable  to  the  city  of  San  Josa 

There  is  no  dispute  that  said  city  is  operating  under  a  free- 
holders' charter  (Stats.  1897,  p.  592) ;  that  this  charter  pro- 
vides a  system  of  street  improvements  and  the  collection  of 
the  costs  thereof ;  that  the  improvement  of  streets  is  a  muni- 
cipal affair  {Byrne  v.  Drain,  127  Cal.  663,  [60  Pac.  433]), 
and  that  municipal  affairs  are  regulated  and  controlled  by 
the  charter  where  it  provides  therefor  and  not  by  general  laws 
passed  by  the  legislature.  (Cal.  Const,  art.  XI,  sec.  6 ;  Byrne 
V.  Drain,  supra.)  Said  charter  provides:  **An  act  of  the 
legislature  of  the  state  of  California  entitled  *An  act  to  pro- 
vide for  work  upon  streets,  lanes,  alleys,  courts,  places  and 
sidewalks  and  for  the  construction  of  sewers  within  municipali- 
ties, approved  March  18,  1885,  as  since  amended,  and  as 
hereafter  shall  be  amended,  is  hereby  adopted  as  a  part  of 
this  charter  and  shall  have  the  same  force  and  effect  as  if  in- 
corporated at  length  herein,  except  where  the  provisions  of 
said  act  conflict  or  are  inconsistent  with  the  provisions  of  this 
charter.' "  Said  act  of  1885,  commonly  known  as  the 
Vrooman  Act,  as  it  existed  at  the  date  of  the  adoption  of  the 
San  Jose  charter,  did  not  provide  for  the  issuance  of  bonds 
for  the  payment  of  street  assessments,  although  this  scheme 
was  thereafter  indud'ed  therein  by  amendment.  The  con- 
tention of  respondent  is,  therefore,  that  the  provisions  of  the 
Vrooman  Act  as  they  existed  on  March  5,  1897,  became  a 
part  of  said  charter  as  though  they  had  been  expressly  incor- 
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porated  therein  (BanUsh  v.  Hartwell,  126  Cal.  443,  [58  Pac. 
920];  2  Lewis'  Sutherland  on, Statutory  Construction,  787), 
but  that  subsequent  amendments  to  said  Vrooman  Act  cannot 
be  so  regarded,  notwithstanding  the  said  language  of  the 
charter,  for  the  reason  that  the  charter  cannot  be  amended 
in  that  manner  (art.  XI,  sec.  8),  and  the  provision  in  the  stat- 
ute must  yield  to  the  rule  laid  down  in  the  constitution.  The 
conclusion  is  reached  that  said  Bond  Act  as  a  part  of  the 
general  law  is  no  part  of  said  charter.  {Byrne  v.  Drain, 
supra;  Fritz  v.  San  Francisco,  132  Cal.  373,  [64  Pac.  566] ; 
Sunset  Telephone  Co.  v.  Pasadena,  161  Cal.  265),  [118  Pac 
796].) 

It  is  further  claimed  that  said  Bond  Act  was  not  adopted 
as  a  part  of  the  charter  by  virtue  of  the  reference  in  section  4, 
chapter  1,  article  VIII,  as  follows:  **If  bonds  are  to  be  issued 
pursuant  to  an  act  of  the  Legislature  entitled  *  An  act  to  pro- 
vide a  system  of  street  improvement  bonds  to  represent  cer- 
tain assessments  for  the  cost  of  street  work  and  improvements 
within  municipalities,  and  also  for  the  payment  of  such  bonds' 
approved  February  27,  1893,  and  any  assessment  less  in 
amount  than  $50.  remains  unpaid  for  thirty  days  from  the 
date  of  the  warrant,  or  for  five  days  after  final  decision  on 
appeal,  as  provided  in  section  11  of  said  act,  the  Mayor  and 
Common  Council  may,  by  resolution,  order  such  assessment 
paid  from  the  street  contingent  fund,  and  the  superintendent 
of  streets  shall  thereafter  release  said  assessment  on  the  books 
of  his  oflBce,  as  upon  payment  in  other  cases."  There  is  force 
in  the  contention  that  such  reference  to  the  Bond  Act  is  not 
sufficient  to  make  it  a  part  of  the  charter.  There  is  certainly 
no  clearly  expressed  intention  to  adopt  it,  such  as  is  found 
in  reference  to  the  Vrooman  Act.  Moreover,  if  the  reference 
thereto  be  deemed  sufficient  to  constitute  it  a  part  of  the 
charter,  then  it  would  include  said  act  as  it  stood  in  1897. 
Said  act  at  that  time  authorized  the  issuance  of  bonds  only 
upon  a  finding  by  the  council  upon  estimates  of  the  engineer 
that  the  cost  would  be  greater  than  one  dollar  per  front  foot 
along  each  line  of  the  street  (Stats.  1893,  p.  33).  The  com- 
plaint alleges  that  there  was  no  such  estimate  or  finding  and 
this  wasliot  denied.  It  would  seem,  therefore,  that  justifica- 
tion is  not  shown  for  the  issuance  of  the  bonds. 

[6]  However,  we  are  satisfied  that  the  plaintiff  is  in  no 
position  to  complain  of  the  issuance  of  the  bonds.    Section  4 
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of  said  Bond  Act  provides  a  simple  procedure  whereby  the 
property  owner  may  prevent  the  issuance  of  any  bond  for  the 
assessment  on  his  lot.  This  course  was  not  pursued.  As 
stated  in  Oerman  8.  &  L.  Soc.  v.  Banvish,  138  Cal.  126,  [69 
Pac  92] :  **The  bpnd  creates  no  ne]v  liability  and  in  effect 
provides  for  what  by  some  would  be  regarded  as  more  favor- 
able payment,  because  in  installments  and  after  a  period  of 
years.  However  this  may  be,  the  lot  owner  cannot  complain 
since  he  may  pay  the  assessment  and  prevent  the  issuance  of 
the  bond."  Of  course,  if  plaintiff  had  made  this  objection, 
his  land  would  still  be  subject  to  the  assessment  under  the 
other  provisions  of  the  Vrooman  Act 

It  would  be  an  unjust  construction  of  the  law  that  would 
I)ermit  the  property  owner  to  escape  his  obligation  to  pay  for 
the  improvement  altogether,  because  a  mistake  may  have  been 
made  in  granting  him  the  favor  of  p^iyment  for  the  benefit  in 
installments.  He  is  at  least  put  to  his  election  to  choose  which 
method  of  collection  shall  be  pursued. 

5.  We  have  not  noticed  specifically  the  finding  of  the  court 
that  said  Market  Street  had  been  previously  ''constructed,  re- 
paired, and  fully  improved  to  the  satisfaction  of  the  mayor 
and  common  council,"  and  accepted  by  an  ordinance  duly 
passed  with  a  provision  that  it  should  thereafter  be  "kept 
open  and  in  repair  by  said  city,"  for  the  reason  that  respond- 
ent at  the  oral  argument  disclaimed  reliance  upon  that  finding. 

[7]  We  may  add  that  the  finding  that  ''no  sufficient  legal 
resolution"  of  intention  was  passed  is  manifestly  a  conclusion 
of  law  and  it  requires  no  specific  consideration. 

The  proceedings  awarding  the  contract  were  in  all  respects 
regular  and  there  is  no  claim  of  fraud  of  any  kind.  The  Pav- 
ing Company  performed  its  contract  fully  and  justly;  it 
improved  and  regraded  the  street  to  the  satisfaction  of  the 
city,  and  it  hardly  seems  right  that  it  should  lose  any  compen- 
sation for  its  services  by  reason  of  the  technical  objections 
that  have  been  made  to  the  assessment. 

We  think  the  judgment  and  order  should  be  reversed.  It 
is  so  ordered. 

Buck,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred,. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  21,  1919,  and  a  petition  to 
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have  the  cause  heard  in  the  mipreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  19,  1919. 

All  the  Justices  concurred,  except  Lawlor,  J^  who  was 
absent. 


[(»7.  No.  1909.    Third  Appellate  Diatriet.— Maieh  22,  1919.] 

P.  M.  DREISBACH  et  al.,  Copartners,  etc.,  Appellants,  v. 
LOUIS  A.  BRADEN,  as  Sheriff,  etc.,  et  al.,  Respondents. 

[1]  Executions— Sale  of  Peopbktt — Third  Party  Claims — ^Duty  op 
Sheriff  to  Adjudicate. — It  is  not  incumbent  on  the  sheriff  as  a 
legal  duty  to  settle  any  disputes  which,  after  a  sale  on  execution 
and  the  delivery  by  him  to  the  purchasers  of  a  certificate  of  sale, 
might  arise  between  such  purchasers  and  third  parties  as  to  the 
right  to  the  possession  of  the  property. 

[2]  Id. — ^BuLKY  PROPERrrY--SYMBOiJCAii  Delivery. — ^Where,  as  in  this 
action,  the  property  which  is  the  subject  matter  of  the  execution 
sdle  is  of  that  character  and  of  such  bulk  in  quantity  that  it  is 
not  capable  of  manual  deliyery,  the  sheriff,  in  the. sale  thereof,  is 
only  required,  under  section  699  of  the  Ck>de  of  Civil  Proceduie, 
to  make  a  symbolical  delivery  thereof  to  the  purchasers. 

[8]  Id. — ^Third  Party  as  Agent  for  Sheriff — Evidence. — ^In  this  ac- 
tion against  a  sheriff  and  the  surety  on  his  official  bond  for  alleged 
failure  to  deliver  certain  property  sold  to  the  plaintiffs  at  an  exe- 
cution sale,  the  contention  of  such  plaintiffs  that  a  third  party  who 
had  claimed  a  lien  on  the  property  was  the  custodian  of  the  prop- 
erty as  the  appointee  and  agent  of  the  sheriff  was  not  supported 
by  the  evidence — the  facts  being  that  a  deputy  sheriff  was  placed 
in  charge  of  the  property  under  a  writ  of  attachment  and  remained 
in  the  capacity  of  keeper  of  the  property  until  it  was  sold  to  the 
plaintiffs  to  satisfy  their  judgment,  the  property  merely  having 
been  allowed  to  remain  in  a  shed  of  such  third  party  where  it  was 
located  at  the  time  of  the  levy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.  H.  D.  Burroughs,  Judge  Presiding.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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C.  L.  Colvin  for  Appellanta. 

M.  C.  Kerr  and  H.  B.  Wolfe  for  Respondents. 

HART,  J. — ^The  defendant,  Braden,  as  sheriflf  of  Plumas 
County,  and  the  National  Surety  Company,  as  the  surety  on 
his  oflSeial  bond,  were  sued  by  plaintiffs  for  the  sum  of  $1,050, 
the  alleged  value  of  about  50  tons  of  chrome  ore  which  they 
had  purchased  at  an  execution  sale  and  which  they  alleged 
the  sheriff  had  not  delivered  to  them,  and  for  damages  caused 
to  them  by  his  failure  so  to  deliver  said  ore.  Defendants  had 
judgment,  from  which  plaintiffs  prosecute  this  appeal. 

The  first  finding  of  the  court  was:  That  all  the  allegations 
in  plaintiffs'  complaint  in  paragraphs  1  to  11,  indusive,  are 
true. 

Said  paragraphs  of  the  complaint,  briefly,  are :  That  plain- 
tiffs at  all  times  mentioned  were  copartners  under  the  name 
of  Zenith  Chrome  Mining  Company  and  have  complied  with 
the  laws  of  the  state  relative  to  copartnerships;  that  the 
defendant,  National  Surety  Company,  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  York  and  authorized 
to  do  bufidness  in  the  state  of  California;  that  defendant, 
Braden,  is  the  sheriff  of  Plumas  County  and  that  he  executed 
an  ofScial  bond,  with  the  usual  covenants,  with  the  defendant, 
National  Surety  Company,  as  surety,  which  was  duly  ap- 
proved as  required  by  law;  that,  on  or  about  the  twenty- 
second  day  of  July,  1916,  plaintiffs  brought  an  action  in  the 
superior  court  of  Plumas  County  against  one  C.  W.  Adams 
for  the  recovery  of  a  sum  of  money  alleged  to  be  due  and 
owing  to  them  from  said  Adams;  that,  at  the  time  of  filing 
said  complaint,  plaintiffs  filed  the  usual  affidavit  for  the 
issuance  of  an  attachment  and  that  an  attachment  was  issued 
and  placed  in  the  hands  of  the  sheriff,  which  he  served  ^by 
attaching  about  140  tons  of  chrome  ore  by  taking  the  same  into 
his  custody  and  putting  a  keeper  in  charge  thereof;  that,  on 
the  thirty-first  day  of  July,  1916,  the  sheriff  made  a  return  on 
said  writ  in  which  he  certified  that  he  had  levied  upon  and 
taken  possession  of  said  140  tons  of  ore;  that,  on  December 
13,  1916,  a  judgment  was  rendered  in  said  action  in  favor  of 
plaintiffs  and  against  said  C.  W.  Adams,  for  the  sum  of  $305 
and  costs ;  and,  on  the  same  day,  execution  was  isued  on  said 
judgment,  directing  the  sheriff  to  make  the  same  out  of  prop- 
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erty  belonging  to  a(aid  Adams;  that  the  sheriflf  levied  upon 
about  90  tons  of  chrome  ore,  being  a  portion  of  the  140  tons 
attached,  and,  on  December  27,  1916,  he  sold  the  same  after 
due  and  regular  notice  of  such  sale. 

The  court  then  found  that  defendant,  Braden,  as  sheriflf, 
**did  deliver  the  possession  of  all  property  sold  under  execu- 
tion to  said  plaintiflb  as  required  by  law." 

Appellants  complain  of  this  last  finding,  urging  that  it  is 
contrary  to  the  evidence;  and  also  that  it  is  insuflScient  as  a 
finding  upon  further  allegations  of  the  complaint. 

The  twelfth  paragraph  of  the  complaint  was,  that  at  said 
execution  sale  plaintiffs  became  the  purchasers  of  the  said  90 
tons  of  chrome  ore  from  the  said  sheriflf;  that  at  the  time  of 
the  said  purchase  the  property  so  purchased  was  in  the  pos- 
session and  under  the  control  of  the  sheriflf;  that  plaintiffs^ 
as  such  purchasers,  paid  the  sheriflf  the  full  amount  of  the 
purchase  price  and  demanded  delivery  of  the  property ;  that 
the  sheriflf  did  deliver  to  them  about  34  tons  of  the  property 
purchased  by  them,  but  failed  and  neglected  to  deliver  about 
50  tons  thereof. 

In  the  thirteenth  paragraph  it  is  alleged  that  plaintiflfs 
were  the  highest  bidders  for  the  property  so  purchased  at  said 
sale  and  that  the  sheriflf  delivered  to  them  a  certificate  of 
sale  of  about  90  tons  of  chrome  ore.  Written  demand  upon 
the  sheriflf  to  deliver  said  property  was  alleged  and  his  refusal 
so  to  do,  and  that  he  has  converted  50  tons  to  his  own  use. 
There  were  allegations  as  to  the  value  of  the  property  and  the 
amount  expended  by  plaintiflEs  in  pursuit  thereof. 

The  answer  of  defendants  contained  the  following  aflfirma- 
tive  allegations:  That  the  sheriflf  ** levied  upon  about  34  tons 
of  chrome  ore  then  upon  and  under  the  depot  station  of  the 
Western  Pacific  Railway  Company's  depot  at  Keddie,  Plumas 
County,  California,  then  represented  by  plaintiflfs  to  defend- 
ant Braden  as  the  property  of  &aid  C.  W.  Adams,  and  there- 
upon placed  a  keeper  in  charge  thereof;  that  at  said  time  and 
pursuant  to  said  writ  said  defendant  Braden  levied  upon  .  .  . 
about  50  tons  of  chrome  ore  situate  in  the  bam  of  one  W.  C. 
Lawrence  at  Keddie  .  .  .  ,  at  which  time,  and  in  the  presence 
of  plaintiflfs,  and  of  their  attorney,  L.  N.  Peter,  the  said 
W.  C.  Lawrence  claimed  said  ore  and  claimed  and  asserted 
a  lien  thereon  for  and  on  account  of  transportation  of  the 
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same  from  the  place  where  mined  to  the  place  where  stored, 
and  claimed  to  be  and  was  then  in  possession  thereof." 

It  appears  that  the  plaintifiEs  brought  two  actions  against 
the  sheriflf,  one  for  the  value  of  the  property  sold,  the  other 
for  a  failure  to  make  a  return  to  the  execution.  By  stipula- 
tion, both  cases  were  tried  together.  A  motion  for  a  new  trial 
was  made  in  each  case  and  the  same  bill  of  exceptions  was 
used  on  both.  The  result  is  that  there  is  considerable  testi- 
mony in  the  record  which  does  not  apply  to  the  case  before  us. 

Preliminarily,  certain  points  made  as  to  the  issues  tendered 
by  the  answer  and  as  to  the  findings  should  be  considered  and 
disposed  of. 

The  appellants  are  in  error  in  the  statement  in  their  open- 
ing brief  that  the  answer  does  not  deny  that  the  sheriflf 
failed  to  deliver  to  the  plaintiflEs  the  ore  in  the  Lawrence  shed, 
and  in  the  further  statement  that  ''all  through  the  answer 
it  is  virtually  admitted  that  he  did  not  deliver  the  property." 
In  paragraph  8  it  is  denied  that  ''defendant,  Braden,  as 
sheriflf,  has  failed  and  neglected,  or  failed  or  neglected  or  re- 
fused, in  any  manner  or  at  all,  to  deliver  all  the  property  set 
forth  and  described  in  said  certificate  of  sale.'*  The  answer, 
it  is  true,  admits  that  the  actual  possession  of  the  property 
was  not  delivered  to  the  plaintiflfs,  but  declares  that  said 
property  was  not  capable  of  manual  delivery.  The  answer, 
it  may  well  be  admitted,  is  not  a  model  pleading  of  the  "nega- 
tive'' kind,  but  there  was  no  demurrer  thereto  and  the  denial 
referred  to  was  suflScient  to  raise  the  issue  as  to  the  delivery 
of  the  property  to  the  plaintiflfs. 

It  is  next  asserted  that  the  court  failed  to  find  upon  the 
question  whether,  at  the  time  the  property  was  purchased 
by  the  plaintiflfs,  the  property  so  purchased  was  in  the  pos- 
session and  under  the  control  of  the  defendant,  Braden.  The 
contention  is  unfounded.  Paragraph  7  of  the  complaint 
alleges  that,  at  the  time  of  the  purchase  of  the  property  by 
the  plaintiflfs,  said  property  was  taken  into  possession  by  said 
Braden  and  a  keeper  put  in  charge  thereof  by  him.  The  court 
found  that  all  of  the  allegations  of  said  paragraph  7  of  the 
complaint  are  true. 

The  objection  that  the  court  failed*  to  make  a  specific  finding 
upon  the  question  whether  the  property  was  or  was  not  ca- 
pable of  manual  delivery  is  without  merit  in  view  of  the 
finding  that  the  property  was  delivered  to  the  plaintiflfs. 
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There  are  other  objections  with  respect  to  the  finding  which 
do  not  call  for  special  notice. 

We  will  now  proceed  to  a  consideration  of  the  merits  of  the 
case. 

The  whole  controversy  here  rests,  in  the  main,  upon  the 
solution  of  the  question  whether  the  property  sold  by  the 
sheriff  to  the  plaintiffs  was  capable  of  manual  delivery. 
Another  point  which  the  appellants  attempt  to  sustain  is  that 
the  sheriff,  upon  attaching  the  ore,  made  one  Lawrence  the 
custodian  of  a  certain  portion  of  the  seized  property  and  that, 
upon  the  sale  under  the  execution  taking  place,  said  Lawrence 
refused  to  deliver  the  ore  to  the  plaintiffs.  Thus,  it  is  claimed, 
as  the  complaint  charges,  the  defendant,  Braden,  converted 
the  ore  to  his  own  use. 

The  dreumstances  attending  the  seizure  of  the  property 
by  attachment  and  the  subsequent  sale  thereof  under  the  exe- 
cution by  the  sheriff  are  these :  The  defendant,  as  sheriff  at  the 
time  of  the  issuance  of  summons  in  the  case  of  the  plaintiffs 
against  the  said  C.  W.  Adams,  levied,  under  written  instruc- 
tions from  the  attorney  of  the  plaintiffs,  an  attachment  on 
about  140  tons  of  chrome  ore,  about  40  or  45  tons  of  which 
were  situated  at  the  time  of  the  levy  in  a  wagon-shed  on  the 
premises  of  one  W.  C.  Lawrence;  that  the  sheriff,  upon  mak- 
ing said  levy,  placed  in  charge  of  the  chrome  ore  so  attached, 
as  keeper,  one  L.  P.  Mclntyre,  a  deputy  sheriff  under  the  de- 
fendant, Braden;  that,  at  about  the  moment  of  time  the  levy 
was  made  on  the  ore  situated  in  the  shed  of  said  Lawrence, 
the  latter  put  in  an  appearance,  whereupon  he  was  asked  by 
L.  N.  Peter,  attorney  for  the  plaintiffs,  who,  witli  the  plain- 
tiffs, was  present  when  the  levy  was  made,  whether  he  (Law- 
rence) had  any  claim  on  the  ore  in  the  shed,  and  he  replied 
that  he  had,  the  same  being  due  for  hauling  or  transporting  the 
ore  from  the  mine ;  that  the  sheriff  then  said  to  Lawrence  that 
he  would  have  to  attach  the  ore,  to  which  statement  Lawrence 
replied:  **You  can  go  ahead  and  attach  it,  but  you  cannot 
move  it  I  hold  a  lien  against  it  for  hauling  it  from  the 
mine."  As  stated,  Mclntyre,  as  the  defendant,  Braden 's, 
deputy,  was  placed  and  left  in  charge  of  the  ore  as  the  sher- 
iff's keeper  and  £K>  remained  until  judgment  was  obtained  and 
execution  thereupon  issued  in  the  case.  What  occurred  after 
the  writ  of  execution  was  issued  and  placed  in  the  hands  of 
the  sheriff  may  best  be  told  by  the  testimony  of  that  official 
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and  also  that  of  Mclntyre.  The  sheriff  testified,  in  part,  as 
follows : 

''I  made  a  sale  of  the  ore  on  the  platform  and  also  that  in 
the  shed.  I  do  not  think  that  Mr.  Lawrence  was  present.  I 
do  not  think  that  it  was  physically  possible  for  me  to  make  a 
delivery  of  the  ore  at  the  time  of  the  sale.  I  would  have  had 
to  get  a  team  and  horse.  I  might  have  done  it  in  time.  The 
weight  of  the'^ore  in  the  shed  was  about  40  tons.  The  sale 
took  place  at  Keddie,  near  the  depot.  .  .  .  Mr.  Nutting  was 
there  at  the  time.  He  was  there  as  attorney  for  the  plaintiffs. 
No  demand  was  made  by  him  for  actual  delivery.  I  made 
the  sale.  The  money  was  turned  over.  We  came  back  to 
town,  and  I  gave  him  a  certificate  of  sale.  Mr.  Nutting  was 
present  at  that  time,  and  Mr.  Dickey.  At  that  time  there  was 
no  objection  made,  nor  any  demand  for  actual  delivery.  That 
property  is  not  in  my  possession  at  the  present  time.  I  have 
not  had  control  nor  possession  of  the  property  since  the 
sale.  ...  I  do  not  think  that  he  [L.  P.  Mclntyre]  ever 
delivered  it  over  to  the  purchasers,  because  Lawrence  had  a 
claim  against  it,  and  would  not  let  it  go.  Lawrence  never 
gave  me  any  written  daim.  ...  I  do  not  know  what  be- 
came of  the  ore  in  Lawrence's  shed.  I  did  not  have  anything 
to  do  with  it  after  I  sold  it.  I  discharged  McLityre  at  the 
time  of  the  sale."  The  sheriff  further  testified  that,  while  in 
the  first  instance  Lawrence  claimed  that  he  had  a  lien  on  the 
ore  in  his  shed  for  services  performed  in  hauling  said  ore  from 
the  mine,  he  later  notified  the  sheriff  to  remove  it  from  the 
shed,  as  he  was  in  need  of  the  use  of  the  shed  for  other  pur- 
poses and  did  not  want  the  ore  to  be  kept  therein  any  longer. 
This  conversation  (said  the  sheriff)  occurred  a  short  time 
prior  to  the  sale  under  the  execution.  At  that  time  Lawrence 
said  nothing  about  claiming  a  lien  on  the  ore.  The  reason 
the  sheriff  gave  for  not  removing  the  ore  from  Lawrence's 
shed  was  that  a  Mr.  Nutting,  who  was  also  an  attorney  for 
the  plaintiffs,  advised  him  to  do  nothing  in  that  regard  ''un- 
til I  heard  from  him." 

L.  P.  Mclntyre,  the  deputy  sheriff,  who  was  made  keeper 
^of  the  attached  property  by  the  defendant  sheriff,  testified: 
* '  I  was  put  in  charge  of  the  ore.  I  was  in  charge  of  it  from  the 
day  of  the  attachment  until  the  day  of  the  sale.  That  was 
from  somewhere  in  the  latter  part  of  July  until  the  first  part 
of  January,  or  the  latter  part  of  December.    I  was  there  at 
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the  time  of  the  sale.  Mr.  Dickey,  Mr.  Braden,  and  Mr.  Nut- 
ting were  tl^ere.  There  was  no  demand  made  by  Mr.  Dickey  or 
Mr,  Nutting  on  Mr.  Braden  that  manual  delivery  be  made  of 
the  ore  in  Lawrence's  shed.  I  never  heard  them  make  any 
demand  for  any  such  thing.  ...  I  considered  I  was  dis- 
charged from  custody  when  the  sale  of  the  ore  was  made.  I 
did  not  regard  it  as  the  proper  thing  to  deliver  the  ore  to  the 
purchasers.    I  would  not  deliver  that  ore  to  anyone." 

It  appears  that  the  plaintiffs,  neither  at  the  time  <Jf  the  sale 
nor  when  the  sheriff  delivered  to  them  the  certificate  of  sale, 
demanded  of  that  officer  manual  delivery  of  the  ore.  Indeed, 
it  is  dear  from  the  evidence  that  they  were  perfectly  satisfied 
with  the  situation  after  the  sheriff's  certificate  was  delivered 
to  them  until  the  time  when  Lawrence  refused  to  permit  them 
to  take  or  remove  the  portion  of  the  ore  purchased  by  them 
which  was  at  all  times,  from  the  date  of  the  levying  of  the 
writ  of  attachment,  situated  in  his  (Lawrence's)  shed. 

The  foregoing  embraces  a  statement  of  the  facts  sufficient 
for  the  purposes  of  the  decision  of  the  points  presented. 

The  contention  of  the  appellant^  is  that  it  was  the  duty  of 
the  sheriff  to  deliver  the  ore  to  them  by  manual  tradition, 
while  the  respondents  maintain  that  the  property  sold  is  of  a 
character  wliich  rendered  manual  delivery  thereof  impossible 
or,  at  least,  impracticable,  and  that,  therefore,  the  mere  execu- 
tion and  delivery  by  the  sheriff  to  the  appellants  of  a  certifi- 
cate of  sale  was  as  far  as  that  officer  could  go,  or,  in  fact,  that 
could  practicably  be  done  by  him  with  personal  property  of 
the  nature  of  that  which  was  the  subject  of  the  sale. 

Section  698  of  the  Code  of  Civil  Procedure  requires  an 
officer  making  a  sale  of  personal  property  under  an  execution, 
where  the  same  is  capable  of  manual  delivery,  to  deliver  such 
property  to  the  purchaser  upon  the  payment  of  the  purchase 
money  by  the  latter.  If  desired,  the  officer  must  also  execute 
and  deliver  to  the  purchaser  a  certificate  of  sale.  Where, 
however,  personal  property  so  sold  is  not  capable  of  manual 
delivery,  the  officer  making  the  sale  is,  by  the  terms  of  section 
699  of  the  same  code,  required  only  to  execute  and  deliver  to 
the  purchaser,  upon  payment  of  the  purchase  money  by  the 
latter,  a  certificate  of  sale.  In  either  case,  the  certificate  so 
executed  and  delivered  conveys  all  the  right  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment  was 
levied. 
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1.  It  has  been  held  that  where  personal  property  levied 
upon  by  attachment  is  of  such  a  ponderable  character  as  that 
its  actual  possession  cannot  be  taken  and  its  removal  for  that 
purpose  effected  by  the  oflScer  levying  the  writ  without  injury 
to  such  property  or  great  expense,  the  taking  of  actual  pos- 
session by  the  officer  or  its  removal  to  effectuate  such  posses- 
sion  may  be  dispensed  with.  It  has  frequently  been  held  that 
*'with  regard  to  heavy  and  unmanageable  articles  there  seems 
to  bo  no  necessity  for  an  actual  handling  to  constitute  an  at- 
tachment.'' (See  cases  and  other  authorities  cited  in  footnote 
of  Hollister  v.  Oooddle,  21  Am.  Dec.  680.)  For  further  illus- 
tration, it  has  been  held,  under  statutes  similar  to  our  own, 
that  a  stack  of  grain  may  be  levied  upon  by  going  to  it  and 
making  a  formal  levy,  and  forbidding  the  defendant  from 
touching  it.  (Gallagher  v.  Bishop,  15  Wis.'276.)  Again,  a 
similar  levy  upon  hewn  stones  (Hemmenway  v.  Wheeler,  14 
Pick.  (Mass.)  408,  [25  Am.  Dec.  411] ;  PoUey  v.  Lenox  Iron 
Works,  4  Allen  (Mass.),  329) ;  on  iron  ore  (MUls  v.  Camp,  14 
Conn.  219,  [36  Am.  Dec.  488] ) ;  and  on  mill  logs  {BickneU  v. 
Trickey,  34  Me.  273),  has  been  upheld  as  sufficient. 

In  the  case  at  bar,  the  validity  of  the  seizure  by  attachment 
is  not  challenged.  Nor  is  it  questioned  that  the  sheriff,  upon 
levying  the  writ  of  attachment,  took  legal  possession  of  the 
ore  and  continued  in  such  possession  to  the  time  of  the  sale  of 
the  property  under  the  writ  of  execution.  Indeed,  the  appel- 
lants themselves  insist  throughout  their  whole  argument  that 
the  sheriff  took  and  had  such  possession.  But,  as  has  been 
observed,  they  say  that  upon  the  sale  being  made  to  them 
under  the  writ  of  execution,  it  was  the  legal  duty  of  the  sher- 
iff to  have  made  an  actual  physical  delivery  of  the  ore  into 
their  possession.  We  believe  the  property  so  sold  to  them  was 
of  a  character  that  manual  delivery  thereof  could  not  con- 
veniently and  without  great  expense  be  made  by  the  sheriff. 
That  officer  could  not,  nor  was  it  expected  of  him  to  attempt 
so  impracticable  and,  indeed,  so  preposterous  an  act,  to  deliver 
the  ofe  to  the  plaintiffs  piece  by  piece.  The  most  he  could 
have  done  would  have  been  to  have  loaded  the  ore  on  a  wagon 
or  truck  and  by  such  means  have  hauled  or  caused  it  to  be 
hauled  and  so  delivered  to  some  place  or  point  designated 
.by  the  plaintiffs.  He  was  not  asked  by  tke  plaintiffs  to  do 
this,  nor  do  we  think  he  was  required  to  do  it,  for,  as  stated, 
it  would  obviously  have  involved  great  expense  to  do  so,  thus 
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adding  to  the  costs  and  so  creating  an  additional  burden  which 
ultimately  would  fall  on  the  shoulders  of  the  debtor.  Having 
made  the  sale  to  the  plaintiffs  and  delivered  to  them  the  cer- 
tificate of  sal6,  the  latter  thereby  acquired  all  the  right  the 
debtor  had  in  the  ore.  They  knew  where  the  ore  was  situated 
and  it  was  up  to  them  to  take  possession  of  it.  As  to  the  claim 
that  Lawrence  made  to  a  lien  on  the  ore  in  his  shed,  it  is  to 
be  remarked  that  the  plaintiffs  were  at  all  times,  from  the 
time  the  writ  of  attachment  was  levied  on  the  ore,  aware  of 
said  claim.  With  such  knowledge  they  accepted  the  certificate 
of  sale  without  then  making  a  demand  on  the  sheriff  for  a 
manual  delivery  to  them  of  the  ore,  and  only  made  such  de- 
mand after  Lawrence  had  refused  to  deliver  to  them  the  ore 
that  was  in  his  shed  at  the  time  of  the  levy.  [1]  Obviously, 
it  was  not  incumbent  on  the  sheriff  as  a  legal  duty  to  settle 
any  disputes  which  might  after  the  sale  and  the  delivery  by 
him  to  the  plaintiffs  of  the  certificate  of  sale  arise  between 
plaintiffs  and  third  parties  as  to  the  right  to  the  possession 
of  the  property.  [2]  But  however  this  all  may  be,  it  is,  as 
above  declared,  clear  to  our  minds  that  the  property  is  of  that 
character  and  of  such  bulk  in  quantity  that  it  was  not  capable 
of  manual  delivery,  and  that  the  sheriff,  in  the  sale  thereof 
under  the  execution  sale,  didf  all  that  the  statute  required  of 
him  by  making  symbolical  delivery  thereof  to  the  plaintiffs. 
Indeed,  we  can  conceive  of  no  case  where  section  699  of  the 
Code  of  Civil  Procedure  would  be  more  applicable  than  it  is 
to  the  facts  of  this  case. 

[3]  2.  The  proposition  that  Lawrence  was  the  custodian  of 
the  ore  situated  in  his  shed  as  the  appointee  and  agent  of  the 
sheriff  is  not  supported  either  by  the  evidence  or  the  findings. 
Mclntyre,  the  deputy  sheriff,  was  by  the  sheriff  placed  in 
charge  of  all  the  ore  seized  by  the  latter  under  the  writ  of 
attachment  and  remained  in  the  capacity  of  keeper  of  the 
property  until  it  was  sold  to  satisfy  the  judgment  against 
Adams.  It  is  true  that  the  ore  attached  in  the  shed  of  Law- 
rence was  allowed  to  remain  there,  but  it  was  at  all  times  in 
the  legal  custody  of  the  sheriff  through  his  keeper.  There  is 
not  a  word  of  testimony  that  Lawrence  acted  or  was  ever 
authorized  to  act  as  custodian  of  the  ore  for  the  sheriff. 

The  case  of  Aigeltinger  v.  Whelan,  133  Cal.  110,  [65  Pac. 
125],  cited  by  appellants,  in  its  facts  bears  no  resemblance  to 
this  case.    There  the  sheriff  levied  an  attachment  upon  certain 
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personal  pi'operty,  and  placed  the  same  in  a  warehouse  in 
charge  of  a  keeper.  Nearly  two  years  later  judgment  was 
given  in  favor  of  the  defendants  and  against  the  plaintiff  in 
the  action  in  which  the  writ  of  attachment  waa  issued.  There- 
upon one  of  the  defendants  demanded  of  the  sheriff  that  he 
return  the  property  taken  by  him  under  the  attachment,  but 
the  sheriff  answered  that  he  did  not  have  the  property,  but 
that  he  had  stored  it  in  a  warehouse  and  that  the  warehouse- 
man had  sold  it  for  storage.  The  sheriff  made  no  claim  of 
lien  on  the  property  for  any  costs,  charges,  or  keeper's  feea. 
All  these  facts  were  proved  at  the  trial,  and  it  waa  held  by 
the  supreme  court,  in  sustaining  the  judgment  of  the  court 
below  against  the  sheriff,  that  the  latter,  being  charged  with 
the  duty  of  safely  keeping  the  seized  property  and  restoring 
the  same  to  the  defendant  on  his  recovering  judgment  (Code 
Civ.  Proc.,  sees.  540,  553),  violated  the  duty  so  enjoined  upon 
him  by  allowing  the  property  to  be  sold  or  so  disposed  of. 
Thus  it  will  readily  be  perceived  that  that  case  has  no  perti- 
nent application  to  th^  facts  of  the  instant  case. 

Our  conclusion  is  that  the  plaintiffs  have  failed  to  make 
out  a  case  against  the  sheriff,  and  the  judgment  is  accordingly 
aflBrmed. 

Buck,  P.  J.y  pro  tern.,  and  Burnett,  J^  concurred. 


[Crim.  No.   84S.    Tint  Appellate  Distriet,  DiTisioB  One.— Ifareh  2t, 

1919.] 

THE  PEOPLE,  Respondent,  v.  SAMUEL  M.  PBEWETT, 

Appellant. 

[1]  CtoMiNAL  LA.W — ^Limitation  of  Aboument— Disobstiok. — ^TJnder 
the  cir<;uinfitaiice8  in  this  case^  the  action  of  the  trial  court  in  limit- 
ing the  argument  of  the  defendant's  counsel  to  the  jury  waa  no 
abuse  of  discretion. 

f 2]  Id. — Instructions — ^PIsnalties — Ereoe. — ^In  a  prosecution  for  mup. 
der,  the  giving  of  instructions  relating  to  punishment  for  murder 
in  the  first  degree,  for  murder  in  the  second  degree,  and  for  man- 
slaughter, also  relating  to  indeterminate  sentences,  although  not 
to  be  eommendedi '  does  not  constitute  prejudicial  error  where  the 
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jury  is  further  instrncted  that  the  peniilty  which  may  be  attached 
to  the  commission  of  the  crime  must  not  influence  them  in  deter- 
mining the  question  of  the  innocence  or  guilt  of  the  accused. 
[3]  Id. — ^Appkai^—Keebok  Oubxd — Pebsttmption. — ^In  «nch  ease,  the  last 
instruction  would,  if  followed  by  the  jury,  hare  the  effect  of  effac- 
ing whatever  prejudice  the  defendant  might  have  suffered  from  the 
giving  of  the  instructions  in  relation  to  penalties;  and  in  the 
absence  of  any  indication  to  the  eontnxj,  the  appellate  court  will 
assume  th&t  the  jury  did  in  fact  obey  such  last  instruction  in  its 
deliberations  and  in  the  rendition  of  its  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey  County.    Benj.  E.  Enighty  Judge  Presiding.   Af3rmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Feliz  &  White  for  Appellant 

TT.  3.  Webby  Attomey-Qeneral,  and  John  H.  Biordan,  Dep- 
uty Attorney-General,  for  Bespondent 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  of  con- 
viction of  murder  in  the  second  degree.  The  appellant  urges 
three  grounds  for  the  reversal  of  such  judgment.  The  first 
of  these  is  that  the  court  erred  in  limiting  the  argument  of  the 
defendant's  counsel  to  the  jury.  This  contention  we  find  to 
be  without  merit  At  the  outset  of  the  argument  of  the  cause 
the  judge  of  the  trial  court  inquired  as  to  how  lon|^  a  time  it 
was  expected  by  counsel  would  be  consumed  in  argument,  to 
which  Mr.  Feliz,  one  of  the  defendant's  counsel,  stated  that 
•on  account  of  his  having  a  severe  cold  he  did  not  imagine  that 
he  would  occupy  an  hour  and  a  half,  whereupon  the  court 
suggested  that  that  was  all  the  time  that  could  be  allowed  on 
each  side  unless  the  session  of  the  court  were  run  into  the 
night.  No  objection  was  at  this  time  made  by  defendant's 
counsel  to  the  court's  suggestion,  and  the  argument  proceeded. 
After  the  opening  argument  on  the  part  of  the  people,  Mr. 
White,  one  of  defendant's  counsel,  occupied  an  hour  in  open- 
,  ing  the  argument  on  behalf  of  the  defense,  and  thereafter  Mr. 
Feliz,  in  closing  for  the  defense,  spoke  for  an  hour  and  ten 
minutes,  at  the  end  of  which  time  the  court  made  the  follow- 
ing observation:  ''If  we  are  to  complete  this  case  to-day,  Mr. 
Feliz,  I  think  you  had  better  conclude  your  argument  within 
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the  next  fifteen  or  twenty  minutes/'  To  this  remarii  on  the 
part  of  the  court  the  defendant's  counsel  took  an  exception, 
and  Mr.  Feliz  then  proceeded  with  his  argument,  concluding 
the  same  within  about  ten  minutes  thereafter. 

[1]  Upon  this  state  of  the  record  we  are  satisfied  that  the 
defendant  sustained  no  material  detriment  from  the  limita- 
tion of  the  argument  of  his  counsel  under  the  circumstances 
above  set  forth. 

In  the  case  of  People  v.  MorreU,  28  Cal.  App.  729,  [153  Pac. 
977],  this  court  laid  down  the  rule  that  **  Trial  judges  have 
the  right  to  regulate  the  proceedings  in  their  courts,  and 
have  the  right  to  exercise  a  reasonable  discretion  in  the  direc- 
tion of  limiting  the  arguments  made  by  counsel." 

We  are  of  the  opinion  that  there  was  no  abuse  of  such  dis- 
cretion in  the  instant  case. 

[2]  The  next  contention  of  the  appellant  is  that  the  court 
committed  an  error  in  giving  certain  instructions  to  the  jury 
with  relation  to  the  penalties  for  murder  and  for  man- 
slaughter. The  record  in  that  regard  discloses  that  after  the 
jury  had  been  generally  instructed  by  the  court  and  had  re- 
tired for  deliberation  it  returned  to  the  court  for  further  in- 
structions, whereupon  the  court  proceeded  to  read  to  the  jury 
sections  190,  193,  and  1168  of  the  Penal  Code  relating  to  the 
punishment  for  murder  in  the  first  degree,  for  murder  in  the 
second  degree,  and  for  manslaughter,  and  also  relating  to  the 
recent  changes  effected  by  the  amendment  of  section  1168 
(Stats.  1917,  p.  665)  in  relation  to  indeterminate  sentences. 
We  are  not  pointed  to  any  authority  on  the  part  of  the  ap- 
pellant holding  the  giving  of  such  instructions  to  be  reversible 
error;  but  we  are  inclined  to  agree  with  the  appellant's  sug- 
gestion that  the  practice  of  giving  such  instructions  is  one  that 
is  not  to  be  commended.  Nevertheless,  the  record  discloses 
that  at  the  time  of  giving  the  foregoing  instructions  and  as  a 
part  thereof  the  court  gave  to  the  jury  the  following  instruc- 
tion: *'The  jury  is  further  instructed  that  its  sole  province  is 
to  pass  on  the  guilt  or  innocence  of  the  defendant  and  to  de- 
termine the  grade  or  degree  of  crime  of  which  it  finds  him 
guilty,  if  it  finds  him  guilty  of  any,  and  the  matter  of  the 
penalty  which  may  be  attached  to  the  commission  of  the  crime 
must  not  in  the  slightest  degree  influence  you  in  determining 
the  question  of  his  guilt  or  innocence.  Nor  shall  such  pen- 
alty influence  you  in  the  slightest  degree  in  determining 
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the  degree  or  grade  of  crime  committed,  if  any.  As  you  have 
ibeen  heretofore  instructed,  I3ie  defendant's  guilt  or  innocence 
and  also  the  degree  or  grade  of  crime  committed  by  him,  if 
any,  must  be  determined  by  you  from  all  the  evidence  in  the 
case  and  not  from  the  nature  or  extent  of  the  penalty  fixed 
by  the  statute  for  the  commission  of  said  grades  or  degrees  of 
crime." 

[3]  The  instruction  last  above  quoted  would,  if  followed  by 
the  jxuy,  have  the  effect  of  effacing  Whatever  prejudice  the 
defendant  might  have  suffered  from  the  giving  of  the  court's 
instructions  in  relation  to  penalties;  and  in  the  absence  of  any 
indication  to  the  contrary,  this  court  will  assume  that  the  jury 
did  in  fact  obey  the  last  above-quoted  instruction  of  the  court 
in  its  further  deliberations  and  in  the  rendition  of  its  verdict. 

As  to  the  appellant's  final  point,  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  it  is  suflficient  to  say  that 
the  examination  we  have  made  of  the  record  satisfies  us  that 
this  contention  must  be  resolved  against  the  appellant. 

No  prejudicial  error  appearing  in  the  record,  the  judg- 
ment is  afiSrmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  19,  1919. 

All  the  Justices  concurred,  except  Lawlor,  J.,  who  was  ab- 
sent 


[OIy.   No.   2099.    First  Appellate  District,   DiTision   One.— Mareh   24^ 

1919.] 

IMPERIAL  GAS  ENQHSTE  COMPANY  (a  Corporation),  Ap- 
pellant, V.  JOE  AUTERI,  etc.,  Respondent. 

£1]  Sales— 'PuBOHASB  of  Machineby  for  Pabtiottlar  Pubposx— De- 
fects— ^Knowledge  of  Pubchaseb — ^Failuse  of  Consideration. — 
Where  machinery  is  bought  for  a  eertain  purpose,  and  after  it  is 
received  it  proves  by  trial  not  to  be  adapted  to  the  purpose,  but  the 
purchaser  nevertheless  retains  it,  an  action  for  the  price  cannot  be 
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defeated  upon  the  plea  of  total  failure  of  consideration,  unless  the 
evidence  shows  that  the  machinery  was  whoUj  Talneless  for  any 
purpose.  ' 

[2]   Id. — ^DtJTY    OF    PUECHASEB    IJNDSB    BxECUTOET    00NT3tA0P— WAIVEE 

or  I>EFB0T8. — ^The  purchaser  under  an  exectitory  contract  for  the 
sale  of  personal  property  is  bound  to  accept  the  property,  pro- 
fided  it  conforms  to  the  terms  of  the  contract.  Although  the 
proper^  may  not  be  of  the  quality  or  description  contracted  for,  he 
may,  nevertheless,  if  he  so  elect,  waive  the  defect,  and  acceptance 
of  the  property  offered  constitutes  such  a  waiver.  The  duty  de- 
Tolves  upon  the  purchaser  to  make  an  examination  of  the  property 
tendered  or  delivered  for  the  purpose  of  determining  whether  it 
fills  the  contract,  and  if  from  such  examination  he  finds  it  does  not, 
he  must  promptly  reject  it.  This  duty  of  inspection  must  be  ezer^ 
eised  within  a  Reasonable  time,  and  what  is  a  reasonable  time 
depends  upon  the  circumstances  of  ea^  particular  case. 
(8]  Id. — AcnoK  to  Recover  Balance — Failubb  or  Consideration  as 
Defenss—Oontraot  not  Pulfillbd. — In  this  action  to  recover  a 
given  sum  alleged  to  be  due  as  the  final  payment  for  a  certain 
gasoline  engine,  the  defendant  having  set  up  in  his  answer  failure 
of  consideration,  it  clearly  appeared  that  the  plaintiff  neyer  fur- 
nished and  installed  an  engine  and  equipment  as  required  by  its 
contract  with  defendant,  and  that  the  tatter's  efforts  and  com« 
plaints  were  directed  toward  enforcing  the  i>Toper  fulfillment  of 
the  contract,  and  not  merely  concerning  the  installation  of  a 
magneto  as  part  of  the  equipment 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
I.  P.  Chapman  for  Appellant. 
Leon  B.  Prescott  for  Respondent. 

WASTE,  P.  J.— Plaintiff  brought  suit  against  defendant  to 
recover  the  sum  of  $335  alleged  to  be  due  as  the  final  payment 
for  one  8  horse-power  gasoline  engine,  which  plaintiff  had  in- 
stalled in  defendant's  boat.  Defendant  had  judgment  and 
plaintiff  appeals. 

Defendant,  who  is  a  fisherman  by  trade,  desired  to  pur- 
chase a  gasoline  engine  for  a  boat  used  in  his  business.  He 
negotiated  with  plaintiff  and  a  contract  was  made  for  the  sale 
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by  plaintiff  and  purchaae  by  def^dant  of  ^*' One  8  H.  P. 
(actual  brake  test)  Imperial  S/C  gasoline  engine/*  together 
with  certain  equipment.  By  the  terms  of  the  contract  the  en- 
gine was  ''guaranteed  against  defective  material  and  work- 
manship for  the  period  of  one  year."  The  terms  of  the  sale 
were,  $25  on  placing  of  the  order,  two  hundred  dollars  within 
three  days  from  date  of  the  contract,  and  the  balance  of  $335 
* '  on  successful  trial  trip. ' '  Defendant  made  the  first  two  pay- 
ments as  required  by  the  contract  and  the  engine  was  installed 
by  plaintiff  in  the  boat. 

During  the  negotiation  leading  to  the  making  of  the  con- 
tract, the  question  arose  concerning  a  suitable  magneto  as  part 
of  the  equipment  and  its  cost  The  written  contract  merely 
ifpecified  a  ** magneto/'  without  further  description. 

After  the  engine  was  installed  in  the  boat  it  was  given  a 
trial  trip  lasting  one  hour  and  a  half.  It  had  been  previously 
tested  in  the  shops  of  the  plaintiff.  Defendant  did  not  make 
the  final  payment  due  under  the  contract.  After  various 
offers  looking  to  a  settlement  of  the  matter,  including  a  pro- 
posal on  the  part  of  defendant  to  pay  a  sum  of  money, 
less  than  the  balance  due,  and  to  allow  plaintiff  to  take  back 
the  engine  and  all  of  its  parts,  defendant,  in  writing,  rescinded 
the  contract  and  offered  to  return  to  plaintiff  company  all 
the  property  delivered  by  it  to  defendant,  and  demanded  re- 
turn to  him  of  the  $225  paid  on  account  of  the  contract 
Plaintiff  brought  this  action. 

Defendant  first  set  up  in  his  answer  failure  of  consideration 
of  the  contract,  by  reason  of  plaintiff's  not  having  delivered 
a  magneto  of  the  value  of  $65.  He  alleged  that  the  magneto 
actually  installed  with  the  engine  was  second -hand  and  of  the 
value  of  about  $3.50  and  no  more.  Before  the  trial  he 
amended  his  answer,  setting  out  that  the  engine,  pump 
and  other  accessories  were  defectively  and  improperly  made, 
and  of  defective  and  inferior  material,  and  that  they  were 
not  usable,  were  of  no  value,  and  that  thereby  he  was  damaged 
in  a  sum  in  excess  of  the  amount  claimed  by  plaintiff. 

Plaintiff's  witnesses  testified  that  the  trial  trip  was  satis- 
factory and  that  defendant  was  pleased  with  it  and  did  not 
make  any  objection;  that  the  engine  was  properly  installed 
and  "so  far  as  they  knew,  the  engine  was  in  first-class  running 
order  and  condition." 
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Defendant  testified  that  on  the  day  the  boat  was  launched 
he  informed  plaintiff  that  the  engine  was  defective.  It 
stopped  running  the  next  day.  After  two  or  three  days  the 
pump  leaked,  water  was  thrown  all  over  the  engine  and  on  the 
igniter,  which  caused  the  engine  to  frequently  stop,  leaving 
defendant  on  one  occasion  in  a  perilous  position  at  sea.  De- 
fendant also  testified  that  he  made  many  and  almost  continu- 
ous complaints  to  plaintiff  about  the  condition  of  the  engine. 

There  is  a  conflict  of  testimony  concerning  the  nature  of 
these  complaints.  Plaintiff's  witnesses  testified  that  the  con- 
tention between  the  parties  was  concerning  the  installation  of 
the  magneto  as  part  of  the  equipment,  and  not  over  the  im- 
proper installation  of,  workmanship,  or  materials  in  the  en- 
gine. The  president  of  the  plaintiff  company,  however,  tes- 
tified when  awaked  if  there  ever  had  been  any  demand  made  by 
defendant  on  the  firm  to  repair  the  engine,  that  he  'thought 
something  of  that  kind  occurred."  The  vice-president  and 
secretary  of  the  plaintiff  company  testified  that  he  had  "not 
seen  the  engine  since  it  left  the  shop,  but  we  have  had  lots  of 
complaints  from  Mr.  Auteri  in  the  last  six  months  or  so. "  Cor- 
respondence passing  between  the  attorneys  of  the  respective 
parties  does  indicate  that  the  question  of  the  magneto  entered 
largely  into  the  complaints,  it  appearing  that  the  onci  installed 
was  a  second-hand  magneto,  apparently  taken  from  an  auto- 
mobile, whereas  defendant  claimed  that  he  was  to  have  been 
furnished  a  new  one.  It  suflBciently  appears,  however,  from 
all  the  testimony,  including  the  correspondence,  that,  from  the 
first  trial  of  the  engine  in  the  boat,  defendant  informed  plain- 
tiff that  it  was  defective  and  not  suitable  for  any  purpose. 

A  number  of  experts,  and  several  fishermen,  who  were 
familiar  with  gasoline  engines  and  the  use  which  defendant 
made  of  his  boat,  testified,  as  a  result  of  their  examination  and 
knowledge,  concerning  the  defects  of  the  engine  installed 
therein.  The  substance  of  their  testimony  was  that  the 
pump  on  the  engine  was  set  out  of  line.  The  material  in  it 
was  defective,  which  caused  the  bearings  to  wear,  resulting 
in  the  leak  hereinbefore  referred  to.  "Water  fell  on  the  fly- 
wheel and  was  thrown  on  the  engine  in  the  crank-pit.  It  was 
liable  to  get  on  the  igniter  and  cause  the  engine  to  stop. 
The  pump  knocked.  The  reverse  gear  handle  was  loose.  The 
babbits  were  loose  in  the  main  bearing  on  the  crank  shaft. 
The  mechanical  experts  testified  that  these  defects  would  not 
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manifest  themselves  in  the  time  consumed  by  the  so-called  trial 
trip,  but  would  show  as  soon  as  the  parts  commenced  to  wear. 
The  experts  also  testified  that  these  defects  made  it  impossible, 
and  dangerous,  to  use  the  engine  for  the  purpose  required  by 
defendant,  and  that  it  was  not  a  workable  or  usable  engine. 

The  court  found  that  the  engine  pump  and  accessories  were 
defective  in  make,  materials,  and  workmanship,  and  would 
not  work,  and  that  defendant  was  thereby  prevented  from  us- 
ing his  boat  for  fishing  and  was  damaged  as  alleged  in  the 
answer. 

[1]  Plain tiflE's  principal  contention  upon  this  appeal  is 
that  defendant  could  not  retain  the  engine  after  a  knowledge 
of  the  defects  and  defeat  the  action  for  the  purchase  price 
upon  the  plea  of  failure  of  consideration,  and  in  support 
thereof  cites  the  following:  "Where  machinery  is  bought  for 
a  certain  purpose,  and  after  its  reception,  it  proves  by  trial 
not  to  be  adapted  to  the  purpose,  but  the  purchaser  neverthe- 
less retains  it,  an  action  for  the  price  cannot  be  defeated  upon 
the  plea  of  total  failure  of  consideration,  unless  the  evidence 
shows  that  the  machinery  was  wholly  valueless  for  any  pur- 
pose."   {Hardee  v.  Carter,  94  Ga.  482,  [19  S.  K  715].) 

This  is,  no  doubt,  a  correct  statement  of  the  law,  but  we 
think  the  testimony  was  sufficient  to  support  the  finding  of 
the  trial  court,  the  substance  of  which  was  that  the  engine 
was  so  defective  as  to  be  wholly  valueless  for  any  purpose. 
Appellant  contends  that  there  was  an  unreasonable  delay  on 
the  part  of  defendant  in  the  premises;  that  his  use  of  the 
engine  for  a  period  of  more  than  two  months,  during  which 
period  he  knew  of  its  defects,  operated  as  an  election  to  ac- 
cept the  engine  and  precluded  him  from  claiming  that  it  was 
not  of  the  character  provided  in  the  contract. 

[2]  '*The  rule  is  elementary  as  to  the  respective  rights  of 
the  parties  under  an  executory  contract  for  the  sale  of  per- 
sonri  property.  As  to  the  purchaser  he  is  bound  to  accept 
the  property,  provided  it  conforms  to  the  terms  of  the  con- 
tract, or,  if  not  according  to  the  contract,  he  may  reject  or 
refuse  to  accept  it.  Although  the  property  may  not  be  of  the 
quality  or  description  contracted  for,  he  may  nevertheless,  if 
he  so  elect,  waive  the  defect,  and  acceptance  of  the  property 
offered  constitutes  such  a  waiver.  When  personal  property 
is  tendered  or  delivered  to  a  purchaser  in  fulfillment  of  a  con- 
tract for  the   purchase   thereof,   the   duty   devolves   upon 
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him  to  make  an  examination  of  the  property  tendered  or 
delivered  for  the  purpose  of  determining  whether  it  fills  the 
contract,  and  if  from  such  examination  he  finds  it  does  not, 
he  must  promptly  reject  it.  This  duty  of  inspection  for  the 
purpose  of  determining  whether  the  property  complies  with 
the  contract  must  be  exercised  within  a  reasonable  time,  and 
what  is  a  reasonable  time  depends  upon  the  circumstances  of 
each  particular  case/'  (Jadkson  v.  Porter  Land  db  Water 
Co.,  151  Cal.  39,  [90  Pac.  125].) 

[3]  From  tiie  record  in  this  case  it  clearly  appears  that 
plaintiff  never  furnished  and  installed  an  engine  and  equip- 
ment as  required  hy  the  contract  with  defendant,  and  that 
defendant's  eflPorts  were  directed  toward  enforcing  the  proper 
fulfillment  of  the  agreement.  Without  again  referring  to  the 
testimony  In  the  case  at  bar,  we  are  of  the  opinion  that  every 
point  made  by  appellant,  in  support  of  its  appeal,  must  be 
decided  adversely  to  it,  on  the  authority  of  Sherman  v.  Ayers, 
20  Cal.  App.  733,  [130  Pac.  163],  which  was  in  many  ways 
identical  wfth  the  case  presented  here. 

The  judgment  is  aflSrmed. 

Eerrigan,  J.,  and  BicJhards,  J.,  concurred. 


[Ghr.  No.  ^24.    Fhst  Appellate  District,  Diyidon  Two.^Mapeh  25, 

1919.] 

GLENNIE  DAVlfeS,  Respondent,  v.  LUCIE  C.  RAMSDELL 
et  al..  Appellants. 

[1]  Fleadino  —  Motion  to  Stbike  Out  —  Ezcxption  to  Obdcb — ^Ap- 
PBAL. — Aii  order  refueing  to  strike  out  a  pleading,  or  a  portion 
thereof,  is  not  an  order  deemed  excepted  to  under  section  647  of 
the  Code  of  Ciril  Procedure,  therefore,  in  order  that  the  objection 
may  be  urged  on  appeal,  an  exception  mufft  ^be  taken  at  the  time 
the  decision  is  made. 

[2]  Deed  of  Trust — Sale  —  Purchasb  by  Cbeditob  —  Payment. — 
Where  property  is  sold  for  the  purpose  of  satisfying  the  indebted- 
ness secured  by  it,  and  the  property  is  etruck  off  and  sold  to  the 
owner  and  holder  of  said  indebtedness  for  the  amount  of  the  debt, 
it  is  not  necessary  that  the  property  should  be  actually  paid  for  la 
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gold  coin.    The  consideration  for  the  property  i»  the  satief aetion  of 
the  indebtedneee. 

£3]  Id.— Von>  Sale  —  Sxoond  Sale  —  Authoritt  —  Estoppel.— Where 
in  an  action  in  ejectment  it  was  stipulated  that  the  deed  under 
which  plaintiff  claimed  title,  which  was  executed  by  the  trustee 
following  a  sale  under  a  deed  of  trust,  was  a  nullity,  and  there- 
upon judgment  was  entered  accordingly,  and  thereafter  the  prop- 
erty was  again  sold  to  such  plaintiff  and  a  second  deed  issued  to 
her,  the  trustor  will  be  estopped  from  asserting  in  a  suit  to  quiet 
title  following  such  second  sale  that  the  trustee  had  no  power  to 
make  such  second  sale. 

[4]  Qttibtimo  Titlb — ^Pleading — ^Dibaignmxnt  of  Tine — Ownebship 
— OONCLUSION  or  Law. — Where  the  plaintiff  in  an  actiox^  to  quiet 
title  pleads  the  specific  and  detailed  facts  of  her  ownership  and 
right  of  possession  to  the  property  in  controversy  and  her  special 
equities  growing  out  of  the  relations  of  the  parties,  the  further 
allegation  that  '^y  the  proceedings  hereinaboye  mentioned  the 
plaintiff  has  become,  and  by  &aeh  proceedings  she  now  is,  the  owner 
of  saad  real  property  and  of  the  whole  thereof/'  is  but  a  condu-- 
sion  of  law,  the  denial  of  which  in  the  answer  will  raise  no  issue. 

[6]  Id. — iNsuFfiGiSNT  Answebt— Jtjdombnt  on  Plbadikos. — ^Where  in 

such  action  the  only  denial  was  of  the  eoncludon  of  hiw  that  the 

.    plaintiff  was  "the  owner  of  said  property  and  the  whole  thereof,** 

tiie  court  properly  granted  plaintiff's  motion  for  judgment  on  the 

pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.    Affirmed. 

The  facts  are  stated  in  tiie  opinion  of  the  eourt 

C.  D.  Dethlefsen  and  Peck,  Bunker  &  Cole  for  Appellanta 

Ralph  B.  Eltse  and  (George  Clark  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  a  judgment  for 
plaintiff  in  a  suit  to  quiet  title  to  certain  real  property  in  the 
county  of  Alameda.  Defendant  filed  a  motion  to  strike  out 
parts  of  the  complaint,  which  motion  was  denied ;  also  a  de- 
murrer to  the  complaint,  which  was  overruled ;  defendant  then 
answered  and  judgment  was  given  for  the  plaintiff  upon  a 
motion  for  judgment  on  the  pleadings. 

Instead  of  filing  the  ordinary  short  form  of  complaint  to 
quiet  title,  plaintiff  set  up  in  the  complaint  in  detail  that  the 
defendant  executed  a  note  and  trust  deed  to  evidence  and  se- 
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cure  a  loan  of  five  thousand  dollars  made  by  the  plaintiff  to 
the  defendant ;  that  the  defendant  had  defaulted  in  payments 
and  the  trustee  had  sold  the  property  to  satisfy  the  debt;  that 
the  sale  was  postponed  under  an  arrangement  between  the 
plaintiff  and  defendant,  and  a  dispute  arose  as  to  this  arrange- 
ment;  that  it  was  claimed  by  the  defendant  that  proper  notice 
of  the  sale  had  not  been  given.  It  was  further  alleged  that 
the  plaintiff  had  sued  the  defendant  in  another  action  in  which 
these  facts  were  involved,  and  which  was  terminated  by  a 
judgment  entered  upon  a  stipulation  that  the  trustee's  deed 
be  set  aside,  and  that  immediately  after  the  entry  of  such 
judgment,  the  plaintiff  requested  the  trustee  to  again  adver- 
tise the  property  for  sale,  because  of  the  default  of  the  defend- 
ant, and  after  notice,  the  property  was  again  sold  to  the 
plaintiff,  and  a  second  deed  from  the  trustee  made  to  her. 
It  was  also  alleged  in  the  complaint  that  the  defendant  dis- 
putes the  ownership  of  the  plaintiff  and  claims  that  she  is 
entitled  to  hold  the  property  and  to  refuse  to  pay  the  indebt- 
edness; that  these  claims  are  made  in  bad  faith  and  fraudu- 
lently for  the  sole  purpose  of  harassing  and  annoying  the 
plaintiff  and  exacting  from  the  plaintiff  a  sum  of  money  to 
get  rid  of  such  claims;  that  the  defendant  is  insolvent  and 
retains  possession  of  the  premises;  that  the  defendant  has 
failed  to  pay  taxes  and  street  assessments;  that  the  rental 
value  of  the  property  is  fifty  dollars  per  month,  and  that  a 
receiver  should  be  appointed.  Plaintiff  prayed  for  a  judg- 
ment that  the  defendant  is  estopped  and  barred  by  the  judg- 
ment set  up  in  tbe  complaint;  that  the  plaintiff  is  the  owner  of 
the  real  property ;  that  defendant  has  no  interest  in  the  same; 
that  defendant  be  enjoined  from  asserting  any  claim  thereto, 
and  that  the  plaintiff  be  awarded  possession ;  and  that,  pending 
a  final  judgment,  a  receiver  should  be  appointed. 

In  the  answer,  the  defendant  claimed  to  be  the  owner  of 
the  property  in  possession,  and  entitled  to  the  possession. 
Defendant  alleged  that  she  made  the  note  and  trust  deed; 
that  for  the  purpose  of  defrauding  her,  the  plaintiff  entered 
into  a  conspiracy  with  the  Berkeley  Bank  of  Savings  and 
Trust  Company,  named  as  trustee  in  the  deed  of  trust,  in 
pursuance  of  which  the  trustee  sold  the  property  to  the  plain- 
tiff and  executed  a  deed  therefor,  but  that  plaintiff  paid  no 
money  to  the  trustee  in  support  of  her  bid;  that  the  plain- 
tiff commenced  the  action  and  the  defendant  answered  and 
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cross-complained,  as  stated  in  the  complaint;  that  the  judg- 
ment was  entered  thereon  (the  judgment  being  set  up  in  the 
answer) ;  that  the  value  of  the  property  is  upward  of  ten 
thousand  dollars;  that  the  defendant  ia  not  insolvent;  that 
the  defendant  had  declared  a  homestead  on  the  property;  that 
in  pursuance  of  the  alleged  conspiracy,  the  second  sale  by  the 
trustee  took  place  and  the  property  was  sold  to  the  plaintiff 
for  $5,749.71;  that  the  defendant  had  demanded  the  sur- 
render of  the  canceled  note,  which  had  been  refused;  that 
the  trustee  knew  that  the  plaintiff  was  the  only  person  who 
could  bid  at  the  sale,  because  of  the  then  condition  of  the 
title,  the  trustee  having  been  so  advised  by  the  defendant; 
that  the  second  trust  deed  was  made  in  pursuance  of  the  al- 
leged conspiracy ;  that  the  trustee  had  no  power  to  sell,  and 
denies  plaintiff's  allegation  that  she  is  the  owner  of  the  prop- 
erty. 

The  motion  to  strike  out  was  directed  to  all  of  the  recitals 
of  the  complaint  claimed  by  the  defendant  to  be  a  mere  de- 
raignment  of  title.  The  refusal  to  grant  this  motion  is  as- 
signed by  the  appellant  here. as  error.  It  does  not  appear 
from  the  transcript  that  exception  was  taken  to  the  ruling 
refusing  to  strike  out.  It  will  be  presumed  that  counsel 
acquiesced  in  the  ruling  and  the  objection  cannot  be  urged  on 
appeal.  "An  exception  must  be  taken  at  the  time  the  de- 
cision is  made"  (Code  Civ.  Proc,  sec.  646)  in  all  cases 
except  those  specified  in  section  647  of  the  Code  of  Civil 
Procedure.  [1]  An  order  refusing  to  strike  out  a  pleading, 
or  a  portion  thereof,  is  not  an  order  deemed  excepted  to  under 
section  647  of  the  Code  of  Civil  Procedure.  {Oanceart 
v.  Henry,  98  Cal.  281,  283,  [33  Pac.  92].) 

The  second  objection  of  appellant  is  that  the  court  erred  in 
overruling  the  defendant's  demurrer  to  the  complaint.  It  is 
urged  that  the  complaint  is  defective  in  not  showing  that  an 
amount  of  money  equal  to  that  bid  by  the  creditor  at  the  sale 
was  actually  paid  to  the  trustee,  and  that  the  trustee  had  di- 
vested itself  of  title  by  the  first  sale,  and,  therefore,  had  no 
power  to  make  a  second  sale.  In  regard  to  the  first  objection, 
it  appears  from  the  complaint  that  the  property  was  sold  for 
the  purpose  of  satisfying  the  indebtedness  secured  by  it  and 
that  the  property  was  ''struck  off  and  sold"  to  the  owner 
and  holder  of  said  indebtedness  "for  said  sum."  [^  The 
consideration  for  the  property  was  the  satisfaction  of  the  in- 
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debtedness,  and  it  was  not  necessary  that  the  plaintiflf  should 
actually  pay  for  the  property  in  gold  coin.  As  to  the  second 
objection,  it  will  be  necessary  for  us  to  consider  for  a  moment 
the  judgment  in  the  ejectment  suit  between  the  same  parties, 
which  judgment  is  set  out  in  the  complaint  herein.  It  is  ad- 
mitted on  this  appeal,  that  in  the  ejectment  suit,  the  plaintiff 
there,  who  is  also  the  plaintiff  and  respondent  here,  relied  upon 
the  first  trustee's  deed  and  defendant  denied  the  efficacy  of 
that  deed  to  pass  title;  whereupon  the  parties  stipulated  that 
the  first  trustee's  deed  was  a  nullity,  and,  upon  the  stipulation, 
judgment  was  entered  as  between  those  plarties  to  that  effect. 
Upon  the  present  suit  to  quiet  title  the  plaintiff  relies  upon  a 
second  trustee's  deed,  and  the  defendant  says,  notwithstanding 
the  former  judgment,  no  title  passed  under  the  second  deed, 
{because  the  original  trustee  conveyed  title  under  the  first  deed, 
and  in  support  of  this  position  argues  two  points:  (1)  That 
despite  the  prior  judgment  that  the  deed  was  a  nullity,  as  a 
matter  of  fact  it  conveyed  legal  title  to  the  grantee  named; 
and  (2)  the  sale  by  tiie  original  trustee  deprived  the  defend- 
ant of  the  benefit  of  competition  of  buyers,  because  nobody 
other  than  the  holder  of  the  legal  title  could  buy  without 
buying  a  lawsuit.  This  second  contention  may  be  disposed  of 
very  briefly,  as  it  is  without  merit,  for  the  reason  that  the 
judgment  was  as  much  a  part  of  the  chain  of  title  as  was  the 
deed  to  the  plaintiff,  and  any  buyer  would  be  presumed  to 
know  that  in  no  action  could  tiie  plaintiff  in  that  case  set  up 
title  of  any  character  in  herself  by  virtue  of  the  first  deed. 

[3]  A  consideration  of  defendant's  first  objection  con- 
vinces us  that  it,  also,  is  without  merit.  Defendant  contends 
that  in  the  second  suit  (the  present  suit)  she  is  not  estopped 
by  the  consent  adjudication  in  the  first  suit  that  the  original 
deed  was  a  nullity,  because  the  original  trustee  was  not  a 
party  to  the  suit  and  the  deed  was  not  in  fact  a  nullity,  but 
conveyed  legal  title  to  the  plaintiff,  which  under  the  case  of 
Seccombe  v.  Boe,  22  Cal.  App.  139,  [133  Pac.  507],  placed  her 
in  a  position  of  a  substituted  trustee  for  the  original  trustee. 

When  the  stipulation  was  made  and  the  judgment  entered, 
the  plaintiff,  under  the  defendant's  theory,  combined  in  her- 
self the  two  relations  of  trustee  and  beneficiary  of  the  trust 
under  the  trust  deed.  She  agreed  with  the  defendant  for  the 
defendant's  benefit,  that  the  trust  deed  was  a  nullity  for  all 
purposes.    The  original  trustee  accepted  the  result  of  this 
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stipulation  hj  executing  at  her  request  the  second  trust  deed. 
Having  had  the  benefit  of  one  result  of  the  stipulation  in  the 
first  suit,  the  defendant  must  bear  the  burden  of  the  other 
results  of  the  stipulation,  and  in  a  suit  between  the  same  par- 
ties cannot  be  heard  to  say  that  the  deed  was  effective  for  any 
purpose — contrary  to  the  stipulation  and  judgment  between 
the  parties — ^and  this  regardless  of  any  legal  effect  that  the 
instrument  may  have  had  as  between  other  parties.  {Himmel- 
mann  v.  StMivan,  40  Cal.  125.)  The  very  basis  of  estoppel 
is  thaf  regardless  of  the  real  fact,  the  parties  have  placed 
themselves  in  a  position  where  they  will  not  be  heard  to  assert 
any  state  of  facts  whether  true  or  false  in  contravention  of 
their  agreement.  This  is  as  true  as  to  estoppels  of  record  as 
to  estoppels  in  pais.     {Love  v.  Waltz,  7  Cal.  250.) 

A  very  similar  question  arose  in  the  case  of  Jackson 
V.  Lodge,  36  Cal.  38.  That  was  an  action  to  recover  a  piece 
of  land,  title  to  which  was,  in  1860,  in  one  Turman  under  a 
deed  absolute  on  its  face,  and  which  Turman  subsequently 
conveyed  to  Lodge,  the  defendant,  and  after  which  he  again 
conveyed  to  one  Jackson.  Jackson  was  the  plaintiff  and 
Lodge  the  defendant.  It  appe^ured  that  Jackson,  Turman,  and 
another,  prior  to  the  conveyance  to  Lodge,  had  borrowed 
money  from  him.  Upon  default.  Lodge  brought  suit  against 
Jackson  and  his  comakers,  Turman  and  the  other.  Turman 
allowed  the  judgment  to  go  by  default.  Jackson  and  the 
other  answered,  setting  forth  that  tiiey  executed  the  note  for 
accommodation,  and  tiiat  shortly  after  the  execution  of  the 
note,  Turman,  for  the  purpose  of  paying  it,  had  conveyed  the 
land  to  Lodge.  Lodge  denied  the  deed  to  him  was  made  in 
satisfaction  of  the  note.  It  was  thereafter  found  that  the 
deed  was  absolute  and  not  a  mortgage.  Jackson,  having 
succeeded  in  his  defense  against  the  note  on  the  sole  ground 
that  the  deed  from  Turman  to  Lodge  was  a  conveyance  of 
land  in  satisfaction  of  the  note,  then  sought  in  the  second 
suit  to  recover  the  same  land  under  his  subsequent  deed  on 
the  sole  ground  that  the  conveyance  was  not  absolute  in  satis- 
faction of  the  note,  but  a  mortgage  to  secure  it.  It  was  urged 
tiiat  Turman,  who  had  defaulted  in  the  original  suit,  would 
not  have  been  estopped  by  that  judgment.  The  court  said, 
in  language  directly  applicable  to  this  case:  "The  question 
now  is  not  what  title  Jackson  took  by  the  conveyance,  but 
whether  he  is  concluded  by  the  prior  adjudication  of  the 
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same  matter  in  which  he  and  Lodge  were  parties,  in  which  he 
was  directly  interested  in  determining  the  character  of  the 
conveyance,  and  in  which  it  was  found  and  adjudicated  in  his 
favor  that  his  grantor  had  already  conveyed  the  land  to 
Lodge.  The  benefits  of  that  adjudication  he  has  fully  en- 
joyed. For  he  has  taken  a  title  which,  however  good  it  may 
l)e,  he  has  once  litigated  and  had  adjudicated  and  thereby 
estopped  himself  from  further  litigation.  He  did  it  with  full 
knowledge  of  the  facts  and  he  cannot  complaiji.  At  all  events 
he  is  concluded." 

It  has  been  held  in  the  case  of  Bonner  v.  Palmer,  51  Cal. 
629,  that  if  the  parties  to  an  action  in  ejectment  agree  to  facts 
which  are  based  on  the  presumption  that  at  a  certain  time 
a  title  was  in  a  third  person  and  the  court  decide  on  the  facts, 
neither  party  can  afterward  be  heard  to  assert,  for  the  pur- 
pose of  avoiding  the  effect  of  the  judgment,  that  such  third 
person  liad  no  title.  We  think  this  case  answers  the  con- 
tention of  appellant  that  the  trustee  had  no  power  to  convey 
at  the  time  it  executed  the  second  deed  to  the  plaintiff. 

[4]  The  third  objection  of  appellant  is  that  the  court  erred 
in  granting  the  motion  of  plaintiff  for  judgment  on  the  plead- 
ings. The  appellant's  position,  in  effect,  is  that  even  though 
t*he  affirmative  allegations  of  the  answer  should  be  held  to  con- 
stitute an  estoppel,  an  issue  was  raised  as  to  the  ownership 
of  the  plaintiff  by  a  denial  of  such  ownership  in  the  answer. 
As  we  have  heretofore  remarked,  the  complaint  in  this  case 
did  not  contain  the  ordinary  recitals  of  a  complaint  to  quiet 
title.  The  plaintiff  pleaded  the  specific  and  detailed  facts  of 
her  ownership  and  right  of  possession  to  the  real  property 
in  controversy  and  her  special  equities,  growing  out  of  the 
relations  of  the  parties,  the  sale  by  the  trustee,  the  stipulation 
and  prior  judgment  between  the  parties,  and  the  second  sale 
to  the  plaintiff — and  then  she  alleged  that  she  had  not  vol- 
untarily or  involuntarily  parted  with  any  interest  acquired  by 
her,  and  that  **by  the  proceedings  hereinbefore  mentioned 
the  plaintiff  has  become,  and  by  such  proceedings  she  now  is, 
the  owner  of  the  said  real  property  and  of  the  whole  thereof. " 
We  think  that  under  the  special  allegations  of  the  complaint 
in  this  case  this  allegation  of  ownership  is  but  a  conclusion  of 
law  arising  from  the  facts  previously  alleged  and  the  denial 
of  this  conclusion  in  the  answer  raised  no  issue.  While  it  is 
true  that,  in  general,  an  allegation  that  a  party  is  the  owner 
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of  real  property  is  an  allegation  of  an  ultimate  fact,  and  not 
of  a  conclusion  of  law,  and  there  are  a  number  of  cases  in  this 
state  so  holding,  yet  it  has  been  held  also  that  the  same 
averment  may  be  a  statement  of  fact  or  a  conclusion  of  law, 
according  to  the  context.  {Heeser  v.  Miller,  77  Cal.  192,  [19 
Pac.  375] ;  Levins  v.  Rovegno,  71  Cal.  273,  [12  Pac.  161] ; 
Turner  v.  White,  73  Cal.  300,  [14  Pac.  794].)  In  the  present 
case,  the  complaint  does  not  contain  an  allegation  of  unquali- 
j6ed  ownership,  but  only  an  allegation  of  the  consequences  re- 
sulting from  the  transactions  set  forth  in  the  complaint.  The 
allegation  is  that  **by  the  proceedings  hereinbefore  mentioned 
...  the  plaintiff  is  the  owner  ..."  etc.  This  is  a  legal 
conclusion,  and  its  denial  raises  no  issue.  Furthermore,  the 
denial  by  the  defendant  of  thigf  conclusion  of  law  was  a  de- 
nial inconsistent  with  the  facts  admitted  in  the  answer.  It 
was  in  effect  also  a  conclusion  of  law  from  the  facts  set  out 
by  the  defendant,  and  it  was,  under  our  conclusions  here,  an 
erroneous  conclusion  therefrom.  [6]  Under  such  circum- 
stances it  cannot  avail  to  prevent  a  judgment  on  the  plead- 
ings. (Drew  V.  Pedlar,  87  Cal.  444,  [22  Am.  St.  Rep.  257,  25 
Pac.  749].) 

In  addition  to  the  cases  above  referred  to,  the  case  of  Hanv- 
man  v.  Milne,  179  CaL  634,  [178  Pac.  523] ,  holds  that  where/  in 
a  suit  to  quiet  title,  the  defendants  were  precluded  from  at- 
tacking the  validity  of  certain  patents  upon  which  the  plain- 
tiff relied,'  judgment  on  the  pleadings  is  proper. 

Under  the  pleadings  in  this  case,  we  are  of  the  opinion  that 
judgment  on  the  pleadings  was  proper. 

The  judgment  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  23,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  22, 1919. 

All  the  Justices  concurred. 
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[dr.  No.  2718.    Flnt  Appellate  IMstriet,  DiyiMoB  Two.— MareH  86, 

1919.] 

GLENNIB  DAVIES,  Respondent,  v.  LUCIE  C.  BAMSDELL 
et  al.,  Appellants. 

[1]  Bboiivibs  —  Equtpt  —  Discbbhon— PttESUMPTiDN.— Eqnitj  has  in- 
herent power  in  aid  of  its  joriBdiction  to  grant  injunctions  and  to 
appoint  receivers,  and  the  exercise  of  such  power  rests  verj  largely 
'in  the  discretion  of  the  chancellor.  Every  presumption  is  in  favor 
of  the  regularity  of  the  order. 

[2]  Id.— OoNFUOTiNO  Affidavits  —  Which  Pekvail.— If  there  is  any 
conflict  in  the  affidavits  presented  to  the  court,  those  in  favor  of  tiie 
prevailing  party  must  be  taken  as  establishing  the  facts  stated 
therein,  and  also  all  facts  which  may  reasonably  bo  inferred  or 
presumed  from  the  direct  and  positive  statements. 

[8]  Id. — ^AonoN  to  BxmoVk  Cloud  fbom  Titlb— Ebbonxous  Appoint- 
ment OF  BEOEIVS& — Appsau — In  an  action  in  equity  to  remove  a 
doud  on  title,  an  order  appointing  a  receiver  pendente  lite,  though 
erroneous,  wiU  not  be  reversed  on  appeal  where  the  appellant  had 
no  right  to  the  poesession  of  the  property  nor  to  collect  its  rents. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  appointing  a  reeeivw  pendente  Ute.  William  H. 
Waste,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

C.  D.  Dethlefsen  and  Peck,  Bunker  ft  Cole  for  Appellants. 

Ralph  B.  Eltse  and  Gteorge  ClaA  for  Respondent 

LANQDON,  P.  J.— [1]  This  is  wi  appeal  from  an  order 
appointing  a  receiver  pendente  Hie,  in  a  suit  in  equity,  more 
resembling  the  old  suit  to  remove  a  cloud  on  title  than  the 
code  suit  merely  to  quiet  title.  The  appellant  contends  the 
order  should  not  have  been  made,  as  such  appointments  are 
not  usually  made  in  suits  to  quiet  title.  In  this  case  there 
were  equitable  considerations  before  the  court  in  addition 
to  those  of  the  ordinary  suit  to  quiet  title.  Equity  has 
inherent  power  in  aid  of  its  jurisdiction  to  grant  injunc- 
tions and  to  appoint  receivers,  and  the  exercise  of  the 
I>ower  rests  very  largely  in  the  discretion  of  the  chancellor. 


Digitized  by  VjOOQIC 


Mjarch,  1919.]  Davies  v.  Bamsdell.  433 

Every  presumption  is  in  favor  of  the  regularity  of  the 
order.  Mere  denial  of  the  facts  in  the  plaintiff's  verified  com- 
plaint and  afSdavits  simply  presents  an  issue  of  fact,  which 
the  court  below  determined  adversely  to  the  appellant.  [2] 
If  there  is  any  conflict  in  the  affidavits,  those  in  favor  of  the 
prevailing  party  must  be  taken  as  establishing  the  facts  stated 
therein,  and  also  all  facts  which  may  reasonably  ba  inferred 
or  presumed  from  the  direct  and  i>ositive  statements.  (Doak 
V.  Bruson,  152  CaL  19,  [91  Pac.  1001].) 

[3]  After  the  order  appointing  the  receiver  was  made, 
judgment  was  rendered  for  the  plaintiff,  from  which  judgment 
the  defendant  below,  the  appellant  here,  appealed.  The 
judgment  has  been  affirmed.  (Davies  v.  BamtsdeU,  ante, 
p.  424r,  [181  Paa  94].)  The  decision  on  the  appeal  from  the 
judgment,  so  far  as  it  is  based  upon  the  same  facts  as  those 
presented  on  this  appeal,  furnishes  the  law  of  the  case.  On 
the  application  for  the  appointment  of  the  receiver  both 
parties  relied  upon  substantially  the  same  facts  as  those  set 
forth  in  the  pleadings  on  which  judgment  was  entered. 
(Eversdon  v.  Mayhew,  85  Cal.  1,  [21  Pac.  431,  24  Pac  382].) 
The  judgment  established  tiie  right  of  the  plaintiff  to  the  pos- 
session of  the  property  and  to  be  freed  from  all  claims  of  the 
defendant  as  of  tiie  date  of  the  filing  of  the  complaint.  At 
the  date  of  the  order  appointing  the  receiver,  the  defendant 
had  no  right  to  the  possession  of  the  property  nor  to  collect  its 
rents.  How,  then,  was  she  injured  by  the  appointment  of  a 
receiver  f  Even  though  the  appointment  was  erroneous,  in  de- 
termining this  appeal  the  rule  that  the  appellant  must  show 
injury  as  well  as  error  would  require  the  order  to  be  affirmed 
for  the  reason  that  the  reversal  would  not  benefit  the  appel- 
lant. (Horton  v.  Ciiy  of  Los  Angeles,  119  Cal.  602,  [51  Pac. 
956];  Foster  v.  Smith,  115  Cal.  611,  [47  Pac.  591].)  The 
order  was  a  remedial  process  and  was  followed  by  judgment  in 
favor  of  the  prevailing  party.  In  such  a  case  the  court  will 
not  revise  the  propriety  of  the  order,  (Hicks  v.  Davis,  4  Cal. 
67;  Imperial  Lwfid  Co,  v.  Imperial  Irr.  Dist.,  173  Cal.  674  ^ 
[161  Pac,  119] ;  Adams  v.  Prather,  176  Cal.  164,  [167  Pac^ 
867] ;  Estate  of  McSivain,  176  Cal.  288,  [168  Pac.  117].) 

The  order  appealed  from  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 

40  Oal.  App.— 28 


Digitized  by  VjOOQIC 


434  Gbosjban  v.  Board  op  Education.     [40  Cal.  App. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  23,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  22,  1919,  and  the  following  opinion  then  rendered 
thereon : 

THE  COURT.— The  application  for  a  hearing  ^in  this 
court  after  decision  by  the  district  court  of  appeal  of  the  first 
appellate  district,  division  two,  is  denied  on  the  ground  last 
stated  in  the  opinion  of  the  district  court  of  appeal,  which  is 
substantially  that  the  judgment  in  favor  of  the  plaintiff,  on 
whose  application  the  receiver  was  appointed,  having  been 
aflSrmed  and  having  become  final,  it  does  not  appear  how  the 
appellant  could  possibly  have  been  prejudiced  by  the  making 
of  the  order.  We  express  no  opinion  upon  the  first  question 
discussed  in  the  opinion,  viz.;  the  propriety  of  the  appoint- 
ment of  a  receiver  in  such  a  case  as  this. 

All  tile  JusticcB  concurred. 


[C^T.   No.  2684.    lint  Appellate  Distriet,  IMfisioii  One.— Ifareh   85, 

1919.] 

EILT  S.  M.  GROSJEAN,  Appellant,  v.  BOARD  OP  EDUCA- 
TION OP  THE  CITY  AND  COUNTY  OP  SAN  PRAN- 
CISCO  et  al..  Respondents. 

[1]  School  Law  —  Rules  or  Board  of  EDUOiiTiON  —  Suspension  or 
NONOBSERVANCB — V^HO  MAY  COMPLAIN. — A  rule  adopted  by  &  board 
of  education  prescribing  the  procedure  bj  'which  its  rules  majr  be 
amended  or  repealed  is  merely  a  rale  of  parliamentary  procedure 
adopted  for  the  guidance^  and  it  may  be  the  protection,  of  the 
members  of  the  board,  which  they  have  power  to  suspend  or  ignore 
when  occasion  requires,  and  in  respect  to  their  action  in  so  doing, 
BO  one  but  the  members  of  the  board  have  a  right  to  complain. 

[2]  Id. — Suspension  by  Unanimous  Action. — Such  a  rule  is  effeetually 
suspended  by  the  board  through  its  unanimous  action  in  passing 
an  amendment  without  the  formality  prescribed  therein. 

[3]  Id. — Amendment  of  Rules — Notice  to  Teachers. — ^A  teacher  may 
not  be  heard  to  complain  that  ahe  was  not  legally  notified  of  a 
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change  in  the  rales,  in  that  the  principal  failed  to  paste  in  her 
copy  of  the  rules  a  copy  of  the  change  or  amendment  as  required 
by  the  mles  of  the  board,  where  she  was  personally  made  ac- 
quainted  with   the  changed  rule  through   having  read  the  same. 

f4]  Id. — San  Francisco  Chaeteb — Duties  and  Relations  op  Super- 
intendent OP  Schools — General  Law  op  State. — The  charter  of 
the  city  and  county  of  San  Francisco,  in  assigning  to  the  superin- 
tendent of  schools,  who  IB  made  by  the  charter  an  ex-offido  mem- 
ber of  the  board  of  education,  the  specific  duty  of  presenting 
charges  against  teachers  for  violations  of  the  rules  of  the  board, 
is  to  be  regarded  as  a  state  law  of  equal  dignity  with  the  general 
laws  of  the  state  so  long  as  it  is  not  in  conflict  with  them. 

[5]  Id. — Bias  or  Prejttdice  of  Superintendent  op  Schools — Duty  to 
Present  Charges. — Since  the  diarter  expressly  imposes  upon  the 
superintendent  of  schools  the  duty  of  presenting  such  charges,  any 
bias  or  prejudice  which  he  might  have  will  not  affect  his  right  and 
duty  to  prepare  and  present  the  chai^ges. 

£6]  Id. — HsARiNQ  OP  Charges — Disqualipication  op  Superintendent 
OP  Schools. — A  teacher  who  has  been  dismissed  cannot  raise  the 
objection,  in  a  proceeding  in  mandamus  to  secure  her  reinstatement, 
that  the  superintendent  of  schools  by  reason  of  bias  or  prejudice, 
was  disqualified  to  sit  as  a  member  of  the  board  in  the  hearing 
and  determination  of  charges  which  he  had  himself  in  the  character 
of  a  prosecutor  laid  before  that  body,  where  her  petition  affirma- 
tively shows  that  such  superintendent  of  schools,  while  ex  officio 
a  member  of  the  board,  did  not  in  fact  sit  or  act  as  a  member  of 
the  board  in  the  final  determination  thereon. 

[7]  Id. — Quasi-judicial  Tribunals — Rules  as  to  Disquaupication. 
In  relation  to  the  acts  of  such  inferior  and  only  (|[iMUt-judicial 
tribunals  as  boards  of  education,  boards  of  supervisors,  town  coun- 
cils, and  other  govemin|r  bodies  of  public  subdivisions  or  municipal 
corporations,  the  rules  relating  to  the  disqualification  of  regular 
judicial  tribunals  or  officers  ha-ve  but  a  limited  application. 

[8]    Id. — DiSQUALIPICATION    FOR    BIAS    OR    PREJUDICE— PRESENTATION    OP 

Objection. — An  objection  that  the  board  of  education  is  disqliali- 
fied  by  reason  of  bias  or  prejudice  to  hear  and  determine  the 
charges  presented  by  the  superintendent  of  schools  must  be  pre- 
sented at  tiie  inception  of  the  hearing  and  must  be  supported  by 
affidavits. 

APPEAL  from  a  judgment  of  the  Superior  Court-  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  Crothers,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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C.  W.  Eastin  for  Appellant. 

Gteorge  Lull,  City  Attomeyy  and  Milton  Marks,  A^stant 
City  Attorney,  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in  the 
defendants'  favor  after  an  order  sustaining  their  demurrer 
to  the  sufficiency  of  the  plaintiflP's  application  for  a  writ  of 
mandate. 

The  plaintiff,  prior  to  May  12,  1917,  had  been  a  teacher  in 
the  public  schools  of  San  Francisco  for  many  years,  holding 
diplomas  and  certificates  which  entitled  her  to  be  a  teacher 
therein  and  to  be  retained  in  such  position  unless  dismissed 
therefrom  for  "insubordination,  immoral  or  unprofessional 
conduct,"  after  the  presentation  of  charges  and  a  hearing 
thereon  as  provided  by  law.  It  appears  affirmatively  from  the 
plaintiff's  petition  that  such  charges  were  presented  and  a 
hearing  had  thereon  before  the  said  board  of  education,  which 
thereupon  made  an  order  for  the  plaintiff's  dismissal.  It  is 
the  regularity  and  legality  of  this  action  on  the  part  of  said 
•board  which  the  plaintiff  attacked  by  her  petition  and  which 
she  assails  upon  this  appeaL 

It  sufficiently  appears  upon  theface  of  the  plaintiff's  peti- 
tion that  the  iJleged  dereliction  of  duty  which  furnished  the 
basis  of  the  charges  which  were  preferred  against  her  was  that 
of  insubordination,  consisting  first  in  violations  of  the  rules 
of  the  board  of  education,  by  repeated  absences  from  her  place 
in  the  particular  school  to  which  she  had  been  assigned,  and^ 
second,  in  insubordination,  by  failing  or  refusing  to  report 
at  the  office  of  the  superintendent  of  schools  when  required 
to  do  so  in  order  to  explain  such  absences.  The  charges  pre- 
sented against  the  plaintiff  to  the  board  of  education  by  the 
superintendent  of  schools  on  April  30,  1917,  specifically  as- 
serted that  the  plaintiff  had  been  absent  from  her  duties  with- 
out permission  for  seventeen  school  days  out  of  a  possible 
twenty  during  four  weeks  in  the  months  of  March  and  April, 
1917,  the  dates  of  such  absences  being  March  13th,  14th,  15th, 
and  16th,  after  which  a  vacation  intervened  from  March  26th 
to  April  9th ;  then  followed  absences  on  April  9th,  10th,  11th, 
12th,  13th,  17th,  18th,  19th,  20th,  24th,  25th,  26th,  and  27th. 
Prior  to  April  10,  1917,  section  86  of  the  rules  of  the  board 
of  education  read  as  follows;  "Teachers  desiring  to  be  absent 
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from  duty  for  more  than  one  calendar  week  must  give  notice 
thereof  to  the  board,  stating  the  cause  and  juration  of  such 
absence.  Such  notification,  made  upon  official  blanks,  and 
approved  by  the  principal,  must  be  sent  to  the  board.  In 
cases  of  sudden  illness,  or  other  emergency,  teachers  may  ab- 
sent themselves  t^nporarily  without  i>ermission  for  a  term  not 
to  exceed  five  days. " 

On  April  10th  the  board  of  education  adopted  the  following 
resolution  purporting  to  change  this  particular  rule: 

''Whereas  regularity  in  attendance  is  a  prime  duty  of  the 
teacher;  therefore  be  it 

''Resolved,  That  section  86  of  the  rules  be  and  it  is  hereby 
abolished  and  the  following  substituted  therefor : 

"  'In  ease  of  serious  sickness  or  death  in  the  family  and 
of  illness  grave  enough  to  keep  a  teacher  at  home  or  in  a  hos- 
pital, teadiers  may  absent  themselves  without  permission  for 
a  term  not  to  exceed  five  days.  Where  teachers  wish  to  ab- 
sent themselves  for  other  reasons  they  must  notify  the  Board, 
stating  the  cause  and  duration  of  such  absence,  and  obtain 
permission  therefor,  to  be  certified  to  them  by  the  secretary 
of  the  Board  of  Education.' '' 

[1]  It  is  the  contention  of  the  appellant  that  the  foregoing 
ehange  in  said  rule  86  of  the  board  was  not  legally  made, 
and  hence  ineffectual,  for  the  reason  that  its  adoption  was  in 
alleged  violation  of  section  12  of  the  rules  of  the  board,  which 
provides  as  follows: 

"Sec.  12.  Any  rules  adopted  by  the  Board  may  be 
amended  or  repealed  by  the  affirmative  vote  of  three  members 
at  any  meeting,  provided  notice  in  writing  of  such  intended 
amendment  or  repeal  has  been  given  at  a  previous  meeting." 

We  perceive  no  merit  in  this  contention.  The  section  above 
quoted  is  merely  a  rule  of  parliamentary  procedure  adopted 
for  the  guidance,  and  it  may  be  protection  of  the  members  of 
the  board,  and  which  they  had  power  to  suspend  or  ignore 
when  occasion  required,  and  in  respect  to  their  action  in  so 
doing,  no  one, but  the  members  of  the  board  themselves  Would 
have  a  right  to  complain.  {Hutcheson  v.  Siorrie  (Tex.  Civ.), 
48  S.  W.  785;  Oreeley  v.  Hammcen,  17  Colo.  30,  [28  Pac.  460] ; 
Cooley's  Constitutional  Limitations,  7th  ed.,  p.  113;  HeiskeU 
V.  Ma/yof  eic.  of  Baliimore,  65  Md.  125,  [57  Am.  Eep.  311,  4 
AU.  116].) 
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[2]  Besides  we  think  the  rule  referred  to  was  effectually 
suspended  by  the  board  of  education  through  Jts  unanimous 
action  in  passing  the  amendment  to  rule  86  without  the  for- 
mality of  the  notice  in  writing  of  its  proposed  enactment  re- 
quired by  section  12.  (People  v.  Corwmon  Council  of  Boclu 
ester,  5  Lans.  (N.  T.)  11;  Nelson  v.  City  of  Omaha,  84  Neb. 
434,  [121N.  W.  453].) 

[3]  It  is  next  contended  by  the  appellant  that  she  was  not 
legally  notified  of  the  change  thus  made  in  rule  86  of  the 
board  and  was  therefore  not  bound  by  it.  This  contention  is 
predicated  upon  section  47  of  the  said  rules,  which  reads  as 
follows : 

"Sec.  47.  Principals,  when  officially  notified  of  any  changes 
or  amendments  to  these  rules,  shall  immediately  cause  them 
to  be  neatly  inserted  in  the  copy  of  the  rules  belonging  to  each 
teacher  in  their  respective  schools." 

While  it  is  conceded  by  the  respondent  that  the  record  does 
not  afSrmatively  show  that  this  requirement  was  complied 
with,  it  is  pointed  out  that  the  plaintiff  nowhere  alleges  that 
she  was  not  personally  made  acquainted  with  the  fact  and  sub- 
stance of  the  change  in  the  rule  within  a  day  or  two  after  such 
change  was  made.  On  the  contrary,  the  plaintiff  sets  forth  in 
her  petition  the  full  text  of  the  chaises  made  against  her, 
wherein  it  appears  that  her  principal  directed  her  attention 
to  the  new  rule  regarding  absences  of  teachers  shortly 'after 
its  passage,  and  that  she  then  read  it.  This  statement  the 
plaintiff  nowhere  denies;  and  since  the  rule  imposing  upon 
principals  the  duty  of  jwisting  copies  of  changes  made  in  the 
teachers'  books  of  rules  has  for  its  only  purpose  the  giving 
to  such  teachers  notice  of  the  text  of  changes  thus  made,  this 
purpose  was  fully  subserved  by  the  plaintiff's  reading  of  the 
rule.  , 

[4]  This  brings  us  to  a  consideration  of  the  charges  which 
were  presented  against  the  plaintiff,  and  the  procedure 
thereon,  to  which  the  plaintiff  and  appellant  offers  several 
more  or  less  specific  objections.  The  dia^es  were  presented 
by  the  superintendent  of  schools  acting  under  the  express 
authority  and  duty  conferred  upon  him  by  the  terms  of  the 
city  charter,  which  in  chapters  I  to  VI  of  article  VII  thereof 
provides  a  system  of  government  of  the  public  schools  of  San 
Francisco  in  amplification  of  the  provisions  of  the  Political 
Code.    We  perceive  no  valid  objection  to  the  assignment  of 
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this  specific  duty  to  the  superintendent  of  schools,  who  is 
made  by  the  charter  an  ex-offido  member  of  the  board  of  edu- 
cation. The  charter  in  creating  these  duties  and  relations  is 
to  be  regarded  as  a  state  law  of  equal  dignity  with  the  general 
laws  of  the  state  so  long  as  in  school  matters  it  is  not  in 
conflict  with  them.  (Stem  v.  City  Council  etc.,  25  Cal.  App. 
685,  [145Pac.  167].) 

Turning  now  to  the  substance  of  the  charges  themselves,  we 
find  that  the  plaintiff  was  therein  charged  with  having  been 
absent  from  her  duties  four  days  in  the  middle  of  March, 
1917,  without  excuse;  that  she  was  again  absent  during  all 
of  the  school  days  of  the  week  commencing  April  9,  1917 ;  and 
was  again  absent  during  all  of  the  school  days  of  the  follow- 
ing week  excepting  Monday,  if  school  was  held  on  that  day  ; 
and  was  again  absent  on  all  of  the  school  days  of  the  succeed- 
ing week,  again  excepting  Monday,  all  of  which  absences  were 
without  permission  or  excuse.  It  would  be  a  very  strained 
construction  of  rule  86  of  the  board  of  education  as  it  read 
prior  to  April  10,  1917,  which  would  permit  teachers  without 
the  excuse  of  illness  or  other  emergency  to  absent  themselves 
from  their  place  and  duty  for  three  successive  weeks  with  the 
exception  of  two  separate  intervening  days,  without  being 
liable  to  the  charge  of  dereliction  of  duty ;  even,  therefore,  if 
rule  86  had  not  been  validly  amended  on  April  10,  1917,  as 
the  plaintiff  charges,  these  unexplained  absences  would  have 
been  a  violation  of  both  the  letter  and  spirit  of  the  original 
rule.  The  change  in  the  rule  effected  by  its  valid  amendment 
on  the  latter  date  puts  the  matter,  however,  beyond  dispute, 
since  the  amendment  requires  that  teachers  wishing  to  absent 
themselves  from  their  places  for  any  other  reasons  than  serious 
sickness  or  death  in  their  families,  or  illness  of  themselves 
grave  enough  to  keep  them  at  home  or  in  the  hospital,  must 
notify  the  board  of  education  of  the  cause  and  duration  of 
such  absences,  and  obtain  permission  therefor.  Under  this 
amended  rule  the  plaintiff  by  her  absences  after  April  10, 
1917,  or  at  least  after  the  rule  as  changed  had  been  read  by 
her  within  a  brief  time  thereafter,  had  subjected  herself  to  the 
charges  which  were  preferred  against  her.  These  charges  fur- 
ther specify  that  on  April  18,  1917,  the  board  of  education  by 
letter  of  that  date  directed  the  principal  of  her  school  to  no- 
tify the  plaintiff  to  report  to  the  office  of  the  superintendent 
of  schools,  but  owing  to  her  absence,  this  notice  was  not  eon- 
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veyed  to  her  until  April  23d,  which  was  one  of  the  Mondays 
when  she  was  at  school.  She  did  not  so  report  nor  attempt  to 
do  so  until  after  the  dose  of  school  hours  on  that  day,  when 
she  did  attempt  to  report,  but  failed  to  find  the  superintend- 
ent in  his  ofiSee.  On  the  following  Monday  she  called  the 
superintendent  on  the  telephone,  when  he  told  her  that  he  had 
prepared  charges  against  her.  On  that  day  she  again  absented 
herself  without  permisaon  for  the  remainder  of  the  week. 

The  foregoing  facts  form  the  basis  of  the  charges  which  the 
superintendent  presented  to  the  board  <m  April  30,  1917. 
Upon  their  presentation  the  board  suspended  the  plaintiff,  and 
fixed  the  date  of  hearing  thereon  for  May  12,  1917,  of  which 
the  plaintiff  had  due  notice.  She  appeared  before  the  board 
on  that  day  and  pleaded  not  guilty  to  the  charges,  but  appar- 
ently offered  no  objection  to  the  right  of  the  superintendent 
to  present,  or  of  the  board  to  hear,  such  charges  upon  any  of 
the  grounds  of  bias,  prejudice,  or  interest  which  she  now 
urges  against  the  legality  of  the  proceeding.  Up<m  the  hear- 
ing upon  said  charges,  and  after  the  taking  of  evidence  pro 
and  con  thereon  without  objection  on  the  plaintiff's  part,  the 
board  made  its  findings  sustaining  said  charges  and  dismissing 
her  from  her  position  as  a  teacher  in  the  public  sehools.  The 
plaintiff  appealed  to  the  superintendent  of  schools  within  the 
tipie  and  in  the  manner  provided  by  the  school  laws,  which 
appeal  was  denied  by  the  superintendent  on  June  4, 1917.  To 
the  charges  thus  presented,  the  hearing  thus  held,  the  findings 
and  order  thus  made,  and  the  appeal  thus  taken  and  deter- 
mined,, the  plaintiff  presented  certain  objections  in  her  pe- 
tition, and  has  reiterated  these  upon  this  appeal. 

[6]  The  chief  of  these  objections,  aside  from  t&ose  already 
noted  and  disposed  of,  relate  to  the  alleged  disqualification 
of  the  superintendent  to  present,  and  of  the  members  of  the 
board  of  education  to  hear  and  determine,  said  charges  by 
reason  of  the  asserted  bias  and  prejudice  of  these  officials.  As 
to  the  alleged  disqualification  of  the  superintendent  of  schools 
to  present  diarges,  there  is  no  merit  in  the  plaintiff's  claim, 
since  the  charter  expressly  imposes  the  duty  of  presenting  such 
charges  upon  that  particular  official,  and  any  bias  or  preju- 
dice which  he  might  have  could  not  affect  his  right  and  duty 
to  prepare  and  present  the  charges  in  question.  The  more 
serious  part  of  the  objection  is  that  relating  to  the  alleged 
disqualification  of  the  board  of  education  to  act  in  the  hearing 
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and  determination  thereon.  [6]  The  first  part  of  this  ob- 
jection embraces  the  asserted  disqualification  of  the  superin- 
tendent of  schools  to  sit  or  act  as  a  member  of  the  board  in  the 
hearing  and  determination  of  charges  which  he  has  liimself 
in  the  character  of  a  prosecutor  laid  before  that  body.  Such 
an  objection  migbt  in  a  proper  case  prove  effectual,  but  not  in 
the  case  at  bar,  since  the  plaintiff's  petition  affirmatively 
diowB  that  the  superintendent  of  schods,  while  ex  officio  a 
member  of  the  board,  did  not  in  fact  sit  or  act  as  a  member 
of  the  board  in  the  final  determination  thereon.  [7]  But 
aside  from  this  we  think  the  authorities  quite  consistently 
hold  that  in  relation  to  the  acts  of  such  hiferior  and  only 
9tum- judicial  tribunals  as  boards  of  education,  boards  of  su- 
pervisors, town  councils,  and  other  governing  bodies  of  public 
subdivisions  or  municipal  corporations,  the  rules  relating  to 
the  disqualification  of  regular  judicial  tribunals  or  officers 
have  but  a  limited  application.  In  the  recent  case  of  Federal 
Consiruction  Co.  v.  Cwd,  179  Cal.  489,  [2  A.  L.  R.  1202,  177 
Pac.  469],  this  subject  was  quite  fully  discussed  in  a  case  not 
distinguishable  in  principle  from  the  case  at  bar,  and  in  which 
the  court  declared  it  to  be  the  settled  rule  ''that  the  interest 
of  one  or  all  of  the  members  of  boards  of  trustees,  city  coun- 
cils, or  other  municipal  bodies  charged  with  the  making  or 
rectifying  of  assessments  for  street  or  other  improvements, 
may  have,  arising  from  the  fact  of  their  ownership  of  prop- 
erty directly  affected  by  the  proposed  improvement,  does 
not  create  such  a  disqualification  to  sit  or  act  in  the  premises 
as  to  render  their  action  void  as  not  constituting  due  process 
of  law."  Other  cases  bearing  upon  the  same  subject  and  ap- 
plying the  same  rule  to  officials  sitting  upon  the  hearing  of 
charges  against  municipal  officers  are  the  following:  Biggins 
V.  Richards,  97  Tex.  229,  [77  S.  W.  946] ;  State  v.  Common 
Covmca,  90  Wis.  612,  [64  N.  W.  304] ;  2  McQuillin  on  Mu- 
nicipal  Corporations,  sec.  565. 

[8]  Aside,  however,  from  these  considerations,  the  plain- 
tiff's petition  discloses  that  the  plaintiff's  objection  to  the 
action  of  the  board  of  education  or  any  of  its  members  in 
proceeding  to  try  her  upon  the  charges  presented  by  the 
superintendent  of  schools  upon  the  ground  of  their  or  any  of 
their  disqualification  by  reason  of  bias  or  prejudice  was  made 
for  the  first  time  after  the  trial,  decision,  and  order  for  her 
dismissal,  and  in  her  appeal  to  the  superintendent  for  a  re- 
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versal  of  such  decision  and  order,  and  that  her  objection  then 
taken  was  merely  the  general  one  '*that  the  said  findings, 
decision,  and  order  were  the  result  of  passion  and  prejudice 
on  the  part  of  said  board  of  education/'  Such  an  objection 
came  entirely  too  late,  even  had  the  same  been  valid,  since  it 
is  a  general  rule  of  law  applicable  to  the  alleged  disqualifica- 
tion of  judicial  officers,  that  the  objection  upon  that  ground 
must  be  presented  at  the  inception  of  the  hearing  and  must 
be  supported  by  affidavits.  This  rule  and  the  reasoning  which 
supports  it  also  applies  to  the  appeal  taken  by  the  plaintiff 
to  the  superintendent  of  schools,  against  whom  she  makes  for 
the  first  time  in  her  petition  a  similar  chaise,  but  to  whom 
she  committed  her  cause  upon  appeal  without  objection  as  to 
his  personal  qualification  to  hear  and  act  upon  the  same.  Our 
conclusion  upon  this  branch  of  the  case  is  that  the  board  of 
education  and  the  members  thereof  were  not  disqualified  to 
hear,  entertain,  and  determine  the  charges  presented  against 
the  plaintiff,  or  to  enter  the  order  for  her  dismissal  from  the 
school  department  based  thereon. 

We  do  not  deem  it  necessary  to  discuss  the  other  points  pre- 
sented by  the  appellant  upon  this  appeal. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  22,  1919.    - 

All  the  Justices  concurred. 
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[CiT.   No.   2667.    Mret   Appellate  District,   Division  One.— March   25, 

1919.] 

CONSOLIDATED  CONCESSIONS  COMPANY  (a  Corpora- 
tion), AppeUant,  ▼.  EMMETT  W.  McCONNELL,  Re- 
spondent. 

£1]    PLEADmO — OOBPORiLTB     EXISTENCE — ^INSUFFICIENT     ALLEGATION. — A 

complaint  in  an  action  by  a  corporation  which  alleges  that  it  was 
incorporated  on  or  about  a  stated  date,  but  which  does  not  allege 
that  it  continued  to  be  such  corporation  for  or  at  any  time  there- 
after, or  that  it  was  a  corporation  at  the  time  of  an^  of  the 
transactions  referred  to  in  its'  pleading,  or  at  the  time  of  the 
institution  of  the  action,  is  demurrable. 

£2]  Id. — ^Action  to  Cancel  Dooxtmbnts — Existence  of— Insufficient 
OOMFLAINT. — ^Where  the  main  purpose  of  an  action  is  to  have  cer- 
tain documente  rescinded,  canceled,  and  surrendered,  and  there  is 
m>  allegation  in  the  complaint  that  such  documents  ever  in  fact 
eame  into  being  or  were  in  existence  or  in  the  possession  of  or 
under  the  control  of  the  defendant  at  the  time  the  action  was 
begun,  the  complaint  is  insufficient. 

£8]  Id. — ^Recovery  of  Money — ^Bona  Fidb  ST0CKH0ii)ERs — Essential 
Allegations. — Allegations  that  the  defendant  used  the  corporation 
as  a  'tool  and  catspaw"  of  himself  and  a  fellow-conspirator,  and 
as  a  ''means  and  instrumentality  of  defrauding  and  swindling  the 
public,  by  which  process  he  wrongfully  and  fraudulently*'  received 
*  from  the  corporation  a  stated  sum  of  money  '^paid  into  said  com- 
pany by  the  public  as  the  proceeds  of  plaintiff's  stock,"  are  en* 
tirely  insufficient  to  base  a  right  of  action  in  favor  of  the  cor- 
poration for  the  recovery  of  the  money,  where  there  is  no  allegation 
as  to  the  existence  of  bona  fide  stockholders  of  the  corporation  not 
parties  to  the  wrongful  acts. 

£4]  Id. — Order  Sustaining  Demurrer  Without  Leave  to  Amend  — 
Discretion. — The  refusal  of  leave  to  amend  after  sustaining  a 
demurrer  to  a  fifth  amended  complaint  is  not  an  abuse  of  discre- 
tion. 

* 
APPEAL  from  a  judgment  of  the  Superior  Court  of  the 

City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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H.  D.  Newhouse  and  Milton  Shepardson  for  Appellant 
Wise  &  O'Connor  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant  after  an  order  sustaining  his  demurrer  to 
the  plaintiff's  fifth  amended  complaint  The  action  purported 
to  be  one  instituted  by  the  plaintiff  as  a  corporation  to  annul 
and  cause  to  be  canceled  a  certain  contract  between  the  plain- 
tiff and  the  defendant  for  tiie  sale  by  the  latter  and  purchase 
by  the  former  of  certain  capital  stock  in  other  corporations, 
and  for  delivery  up  for  cancellation  and  annulment  of  a  cer- 
tain promissory  note  of  the  plaintiff  for  the  sum  of  five  hun- 
dred thousand  dollars,  and  for  the  cancellation  and  annulment 
of  sixty  thousand  shares  of  the  capital  stock  of  plaintiff,  which 
was  to  have  been  issued  to  the  defendant  pursuant  to  said 
contract,  and  for  an  accounting  between  the  defendant  and 
the  plaintiff  as  to  the  funds  received  by  the  former  as  a  re- 
sult of  these  transactions,  and  for  general  relief. 

The  demurrer  of  the  defendant  to  the  fifth  amended  com- 
plaint was  both  general  and  special,  and  was  sustained  by  a 
general  order  of  the  trial  court,  and  from  the  judgment  there- 
upon entered  the  plaintiff  prosecutes  this  appeal. 

[1]  A  mere  cursory  view  of  the  plaintiff's  fifth  amended 
complaint  will  serve  to  show  that  the  defendant's  demurrer 
to  its  suflSciency  was  well  taken  upon  several  grounds.  In  the 
first  place,  while  it  is  averred  that  the  plaintiff  was  incorpo- 
rated on  or  about  July  15,  1913,  there  is  no  averment  that  it 
continued  to  be  such  corporation  for  or  at  any  time  thereafter, 
or  that  it  was  such  corporation  at  the  time  of  any  of  the  trans- 
actions referred  to  in  the  plaintiff's  pleading,  or  at  the  time 
of  the  institution  of  this  action  in  the  month  of  April,  1917. 
The  defendant's  demurrer  aimed  at  this  defect  is  both  gen- 
eral and  special,  and  obviously  is  good.  [2]  Again,  this 
complaint  sJleges  that  certain  transactions,  embracing  the  exe- 
cution of  a  contract  with  the  defendant  and  the  issue  of  cer- 
tain stock  to  him  pursuant  thereto,  and  the  receipt  from  him 
as  the  consideration  therefor  and  for  the  promissory  note  of 
the  plaintiff,  of  certain  shares  of  stock  of  other  corporations, 
was  purported  to  be  authorized  by  certain  resolutions  purport- 
ing to  have  been  adopted  at  certain  meetings  of  the  corpora- 
tion which  were  never  held,  but  the  complaint  fails  to  aver 
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tliat  sneh  contract  was  ever  in  fact  executed  or  acted  upon,  or 
that  such  stock  was  ever  in  fact  issued,  or  that  said  promis- 
sory note  was  ever  executed  or  delivered  to  the  defendant ;  in 
a  word,  the  complaint  utterly  fails  to  aver  that  the  several 
instruments  which  it  is  the  main  purpose  of  the  action  to  have 
rescinded,  canceled,  and  surrendered,  ever  in  fact  came  into 
being  or  were  in  existence  or  in  the  possecision  of  or  under  the 
control  of  the  defendant  at  the  time  the  action  was  begun. 

[3]  A  yet  more  serious  deficiency  in  the  complaint  before 
us  is  this:  The  action  is  one  apparently  to  set  aside  the  con- 
tract, stock,  and  promissory  note  authorized  to  be  issued  to 
the  defendant  at  fictitious  meetings  of  the  directors  of  the  cor- 
poration who  were  merely  nominal  stockholders  therein,  who 
are  alleged  never  to  have  had  any  interest  therein  or  to  have 
given  any  consideration  for  their  stock,  which  collectively 
amount  to  but  ten  shares ;  and  having  accomplished  the  cancel- 
lation of  these  documents;  to  recover  from  the  defendant  the 
sum  of  ninety  thousand  dollars^  which  it  is  alleged  the  de- 
fendant has  defrauded  the  public  out  of.  In  view  of  these 
objects  to  be  attained  by  tUs  action  it  would  seem  to  have 
been  an  essential  averment  that  there  were  stockholders  of 
the  corporation  other  than  the  defendant  and  the  few  nominal 
incorporators  thereof  who  are  alleged  to  have  no  interest 
therein;  yet  this  fifth  amended  complaint  contains  no  aver- 
ment that  there  are  any  such  stockholders  save  the  inferential 
allegation  that  the  defendant  used  the  corporation  as  a  ''tool 
and  catspaw"  of  himself  and  a  fellow-conspirator,  and  as  a 
''means  and  instrumentality  of  defrauding  and  swindling  the 
public,  by  which  process  he  wrongfully  and  fraudulently  re- 
ceived from  the  Consolidated  Concessions  Company  about 
ninety  thousand  dollars  paid  into  said  company  by  the  public 
as  the  proceeds  of  plaintiff's  stock."  It  is  dear  that  these 
averments  are  altogether  insufBcient  to  base  a  right  of  action 
for  the  recovery  of  money  upon.  If,  as  alleged,  this  corpora- 
tion was  the  "tool  and  catspaw"  of  the  defendant  and  his 
fellow-conspirators,  there  is  nothing  to  show  that  it  is  not  still 
such,  or  that  being  particeps  crinUrUs  in  the  alleged  fictitious 
and  fraudulent  transactions  it  has  any  right  of  action  to  set 
aside  such  transactions  or  recover  moneys,  unless  so  to  do 
would  redound  to  the  benefit  of  bona  fide  stockholders  of  the 
corporation,  who  are  the  real  parties  in  interest  and  the  only 
persons  defrauded  by  the  defendant's  alleged  wrongful  acts. 
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It  was  essential,  therefore,  to  have  alleged  that  there  were  such 
persons,  and  who  they  were,  and  what  their  interest  in  the  cor- 
poration  amounted  to,  and  in  what  specific  way  and  to  what 
extent  th^y  were  injured  by  the  acts  and  proceedings  com- 
plained of.  Such  averments  are  altogether  lacking  from  this 
complaint. 

It  was  the  existence  of  these  and  a  number  of  other  defects 
in  this  fifth  amended  complaint  which  caused  the  court  to 
properly  sustain  the  general  and  special  demurrer  to  it. 

[4]  The  main  contention  of  the  plaintiff  on  this  appeal  ap- 
pears to  be  that  the  trial  court  sustained  said  demurrer  with- 
out leave  to  amend.  Had  this  been  a  demurrer  to  the  origi- 
nal complaint,  there  might  be  some  reason  or  force  to  this 
contention,  but  there  is  a  limit  to  which  the  patience  of  the 
trial  court  may  be  extended  in  the  matter  of  allowing  repeated 
attempts  to  amend  a  faulty  pleading.  This  was  pointed  out 
in  the  case  of  BUleshach  v.  Larkeu,  161  Cal.  649,  [120  Pac.  31] , 
wherein  the  supreme  court,  in  affirming  a  judgment  rendered 
after  a  third  ineffectual  attempt  to  amend  a  complaint,  said : 
'•Ordinarily  the  trial  court  should  be  liberal  in  allowing 
amendments  where  the  defect  in  the  complaint  is  one  of  form 
only.  This,  however,  is  a  matter  which  is  almost  entirely 
within  the  discretion  of  the  court,  and  this  court  can  reverse 
the  case  only  where  there  is  a  manifest  abuse  of  discretion  in 
giving  final  judgment  on  demurrer  without  leave  to  amend. 
ITie  plaintiff  does  not  have  a  positive  right  to  amend  his  plead- 
ing after  a  demurrer  has  been  sustained  to  it;  his  leave  to 
amend  afterward  is  always  of  grace,  not  of  right.  In  the  pres- 
ent case  the  final  pleading  of  plaintiffs  was  the  third  amended 
complaint.  It  was  therefore  their  fourth  attempt  to  state  a 
cause  of  action.  The  refusal  of  leave  to  amend  was  not  an 
abuse  of  discretion." 

We  do  not  deem  it  necessary  to  pursue  the  subject  further. 
Judgment  affirmed. 

.Waste,  P.  J.,  and  Kerrigan,  J.,  oonourred. 
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[(St.   No.   2630.    First   Appellate  District,   DiTision   One.— -Marcli   26^ 

191&.] 

H.  B.  WHITE,  AppeUant,  v.  E.  0.  THOMPSON  et  al.. 
Respondents. 

[1]  AocouNT  Stated — Impbaghmbnt  poe  Fraud  ob  Mistake.— While 
a  loit  to  open,  surcharge,  or  falsify  an  account  is  one  proper  for 
equitable  jurisdiction,  yet  the  rule  seems  to  be  established  that  a 
stated  account  need  not  be  impeached  by  a  direct  suit  brought  for 
that  purpose,  but  may  be  impeached  for  fraud  or  mistake  either 
at  law  or  in  equity  whenever  it  is  brought  forward  as  a  defense 
or  cause  of  action. 

[2]  Id. — Omitted  Items  —  Mistabx — Assumpsit. — ^An  action  in  as- 
tumipsit  will  lie  to  recover  for  items  of  indebtedness  omitted  by 
mistake  on  a  settlement  of  an  account,  if  there  is  no  other  objec- 
tion. 

[3]  Id. — ^When  not  Bab  to  Reooveby. — ^An  account  stated  does  not  bar 
a  recovery  for  items  not  within  the  contemplation  of  the  parties 
when  the  settlement  was  mad'',  nor  for  those  omitted  by  mistake, 
nor  for  such  as  were  left  open  for  further  consideration. 

[4]  Id. — ^FiNAL  dETTLE2£ENT — ^Pbbsumption  NOT  CONCLUSIVE. — Parties 
to  an  account  stated,  signed  by  them,  are  not  concluded  by  the  pre- 
sumption that  it  was  a  final  settlement  of  all  valid  debts,  debits, 
and  credits,  as  to  matters  which  were  not  contemplated  by  them, 
or  which  were  not  included  in  the  settlement,  though  they  existed 
at  the  time. 

[6]  Id. — ^DisoovEBT  of  Mistake — Adjustment  op  Account. — ^Where 
an  account  has  been  adjusted  by  the  parties,  if  any  mistake  is 
subsequently  discovered,  the  whole  account  need  not  be  opened  and 
readjusted,  but  the  mistake  may  be  corrected  and  the  rights  of  the 
parties  readjusted  as  to  such  mistake. 

£6]  Id. — Assumpsit — ^Bvidencb. — In  an  action  in  oMwnpsit  to  recover 
an  item  of  indebtedness  which  was  entirely  omitted  in  negotiations 
leading  to  an  account  stated,  the  court  may  properly  allow  evi- 
dence of  the  details  of  the  transactions  between  the  parties. 

[7]  Id. — ^Assignment. — Such  a  cause  of  action  in  assumpait  to  recover 
an  item  of  indebtedness  whieh  was  omitted  from  the  negotiations 
of  the  parties  leading  to  the  settlement  of  the  account  between 
them,  is  assignable.  • 

[8]  Id. — ^Payment — ^Bubden  of  Pboof. — In  such  an  action,  the  burden  of 
proof  of  payment  is  on  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    D.  A.  Cashin,  Judge.    Reversed. 
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The  f  aets  are  stated  in  the  opinion  of  the  court 

Morrison,  Dunne  &  Brobeck  and  SL  B.  Bormans  for  Ap- 
pellant. 

Everts  &  Ewing  and  W.  B.  Simpson  for  Respondents. 

WASTE,  P.  J.— Plaintiff  appeals  from  the  judgment  of 
nonsuit  and  dimnimal, 

From  the  bill  of  exceptions  the  following  facts  appear: 
The  defendants,  copartners,  on  or  about  June  20, 1915,  ordered 
from  the  Santa  Cruz  Portland  Cement  Company  a  carload  of 
cement  of  the  value  of  $820.70,  which  is  the  subject  matter  of 
the  action,  and  agreed  to  pay  for  the  same  within  a  reason- 
able time  after  it  was  delivered  to  them.  The  Cement  Com- 
pany shipped  the  cement  to  the  defendants  at  Yisalia,  as  the 
consignees.  On  the  28th  of  June  of  the  same  year  defend- 
ants wrote  to  the  Cement  Company,  stating  that  they  had  de- 
livered the  cement  to  W.  H.  Worswick,  Jr.,  and  requested  the 
Cement  Company  to  give  the  defendants  credit  for  the  sale 
price  of  the  cement  and  forward  the  invoice  covering  it  to  said 
Worswick  at  Visalia.  Believing  that  an  arrangement  had 
been  made  between  Worswick  and  the  defendants,  whereby 
Worswick  had  agreed  to  pay  for  the  cement,  and  induced  by 
this  belief,  the  Cement  Company  gave  Thompson  Brothers 
credit  for  the  cement  and  the  charge  was  then  made  by  it 
against  Worswick  for  the  amount,  which  appears  to  have  been 
his  initial  account  with  the  company. 

Some  months  later  the  defendants  and  the  Cement  Company 
had  an  accounting  with  each  other,  from  which  it  appeared 
that  there  was  a  balance  due  to  the  defendants  from  the 
Cement  Company,  in  the  sum  of  $412.57.  At  the  request  of 
defendants  this  credit  balance  on  the  books  of  the  company 
was  transferred  to  the  credit  of  other  parties,  and  the  account 
was  considered  settled.  Shortly  thereafter,  the  Cement  Com- 
pany learned  for  the  first  time  that  the  defendants  had  merely 
loaned  the  cement  in  question  to  Worswick,  and  that  it  had 
all  been  returned  by  him  to  the  defendants,  and  that  there  had 
never  been  any  agreement  between  defendants  and  Worswick 
for  the  payment  by  him  to  the  company. 

Immediately  upon  ascertaining  these  facts,  the  Cement 
Company  canceled  the  credit  theretofore  entered  on  its  books 
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in  favor  of  the  defendants,  likewise  canceled  the  <5harge  it  had 
entered  against  Worswick,  and  re-entered  the  amount  of 
$820.70  on  its  account  against  the  defendants.  After  at- 
tempting to  collect  the  amount,  which  defendants  refused  to 
pay,  the  Cement  Company  assigned,  and  set  over,  to  the  plain- 
tiff the  account,  and  plaintiff  instituted  this  action.  The  C091- 
plaint  is  in  five  counts,  the  first  four  being  common  counts, 
and  the  fifth  setting  out  the  facts,  substantially  as  they  appear 
from  the  evidence.  At  the  conclusion  of  plaintiff 's  case,  from 
which  the  foregoing  facts  appeared,  the  court  granted  defend- 
ants' motion  for  a  nonsuit,  and  plaintiff  appeals.'  The  action 
of  the  trial  court  in  sustaining  defendants'  motion  for  a  non- 
suit is  the  sole  assignment  of  error  on  appeal. 

The  action  of  the  trial  court  in  granting  the  nonsuit  ap- 
pears to  have  been  based  upon  the  contention  of  the  defend- 
ants at  the  trial,  the  respondents  here,  that  the  evidence 
showed  an  account  stated  between  the  Cement  Company  and 
defendants  existing  on  and  after  October  20,  1915 ;  that  said 
account  having  been  based  on  cross-items  and  settled  by  pay- 
ment, it  could  be  reopened  and  corrected  only  by  an  equitable 
action  to  surcharge,  falsify,  or  correct  the  account ;  and  on  the 
further  ground  that  any  claim  based  upon  such  an  account 
stated  was  not  assignable.  It  appears  to  us  that  the  action  at 
bar  is  merely  a  legal  action  in  assumpsU  to  recover  an  item  of 
indebtedness  owing  from  defendants  to  plaintiff's  assignor, 
which  was  entirely  omitted  4n  the  negotiation  leading  to  the 
account  stated. 

[1]  "While  a  suit  to  open,  surcharge  or  falsify  an  account 
is  one  proper  for  equitable  jurisdiction,  yet  the  rule  seems  to 
be  establidied  that  a  stated  account  need  not  be  impeached  by 
a  direct  suit  brought  for  that  purpose.  It  may  be  impeached 
for  fraud  or  mistake  either  at  law  or  in  equity  whenever  it  is 
brought  forward  as  a  defense  or  cause  of  action."  (1  Corpus 
Juris,  715.) 

[2]  An  action  in  assumpsit  will  lie  to  recover  for  items  of 
indebtedness  omitted  by  mistake  on  a  settlement  of  an  account, 
if  there  is  no  other  objection.  (Sage  v.  Hatuley,  16  Conn.  106, 
[41  Am.  Dec.  128] ;  Perkins  v.  Hart,  11  Wheat.  (U.  S.)  237 
[6  L.  Ed.  463,  see,  also,  Rose's  U.  S.  Notes] ;  Harmon  dk 
Crockett  v.  Maddy  Bros.,  57  W.  Va.  66,  [49  S.  E.  1009].) 

[3]  An  account  stated  does  not  bar  a  recovery  Tor  items 
not  within  the  contemplation  of  the  parties  when  the  settle- 
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ment  was  made.  (Clarke  v.  Kelsey,  41  Neb.  766,  [60  N.  W. 
138] ;  Lawler  v.  Jennings,  18  Utah,  35,  [55  Pae.  60] ) ;  nor  for 
those  omitted  by  mistake ;  nor  for  such  as  were  left  open  for 
further  consideration.  (Waldron  v.  Evans,  1  Dak.  11,  [46 
N.  W.  607].)  [4]  Parties  to  an  account  stated,  signed  by 
them,  are  not  concluded  by  the  presumption  that  it  was  a  final 
settlement  of  all  valid  debts,  debits,  and  credits,  as  to  matters 
which  were  not  contemplated  by  them,  or  which  were  not  in- 
cluded in  the  settlement,  though  they  existed  at  the  time. 
(Treacy  v.  Pou}ers,  112  Minn.  226,  [127  N.  W.  936].)  [6] 
Where  an  account  has  been  adjusted  by  the  parties,  if  any 
mistake  is  subsequently  discovered,  the  whole  account  need 
not  be  opened  and  readjusted,  but  the  mistake  may  be  cor- 
rected and  the  rights  of  the  parties  readjusted  as  to  such  mis- 
take.    {Carpenter  v.  Kent,  101  N.  T.  591,  [5  N.  E.  787].)     ^ 

[6]  The  action  of  the  trial  court,  in  admitting  evidence  of 
the  details  of  the  transaction  between  the  Cement  Company 
and  defendants,  was  proper.  In  such  actions,  the  court  may 
allow  evidence  of  omissions  and  errors  therein  and  find  in 
accordance  with  the  developed  facts.  (Adams  y.  Oerig,  25 
Cal.  App.  638,  [145  Pac.  106],  and  cases  cited;  see,  also,  Mc- 
^  Lelland  v.  East  San  Mateo  Land  Co,,  166  Cal.  736,  [137  Pac. 
'll45].) 

[7]  Respondent  takes  the  ground  that  the  case  at  bar  is  a 
suit  to  surcharge,  falsify,  and  correct  an  account  stated,  and 
that  a  cause  of  action  for  fraud  is  not  assignable.  As  we  view 
the  action,  it  is  rather  one  in  assumpsit  to  recover  on  an  exists 
ing  obligation,  which  was  omitted  from  the  negotiations  of  the 
parties  leading  to  the  settlement  of  the  account,  and  which  re- 
mained an  existing  legal  obligation,  upon  which  the  parties 
had  an  assignable  cause  of  action. 

The  assignment  by  the  Cement  Company  to  plaintiff  was  of 
its  account  with,  and  claim,  and  cause  of  action  in  the  sum  of 
$820.70  against  defendants.  The  claim  of  the  Cement  Com- 
pany against  the  defendants  was  the  legal  right  to  collect,  and 
reduce  to  possession,  its  claim  for  $820.70.  This  was  a  prop- 
erty right  which  had  an  existing  value.  By  reason  of  the  as- 
signment, therefore,  plaintiff  acquired  a  substantial  thing  in 
action  arising  out  of  the  obligation  resting  on  the  defendants 
to  pay  the  Cement  Company  the  amount  due  therf^n,  and 
one  capable  of  being  transferred  by  the  owner.  (Civ.  Code^ 
sec.  954.) 
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[8]  Respondent  makes  the  point  on  appeal  that  it  does  not 
appear  from  the  evidence  that  the  amount  sued  for  was  not 
paid  to  the  assignee,  the  only  proof  being  the  testimony  of  the 
auditor  of  the  Cement  Company:  '*Our  books  show  that  there 
is  still  due,  owing  and  unpaid  by  Thompson  Brothers  the  sum 
of  $820.70  on  the  two  cars  referred  to."  The  plaintiff  was 
not  required  to  prove  negative  allegations.  The  burden  of 
proof  of  payment  was  on  the  defendants.  {Melone  v.  Buffino, 
129  Cal.  514,  [79  Am.  St.  Rep.  127,  62  Pac.  93].) 

The  defendants'  motion  for  nonsuit  and  dismissal  should 
have  been  overruled.    The  judgment  is  reveilied. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  22, 1919. 

All  the  Justices  concurred. 


[CiT.  No.  193d.    Third  AppeOate  Distrkt.— Mareli  27,  1919.] 

SUTTER  BUTTE  CANAL  COMPANY  (a  Corporation), 
Appellant,  v.  RICHVALE  LAND  COMPANY  (a  Corpo- 
ration), Defendant;  W.  H.  BRADLEY  et  al.,  Re- 
spondents. 

£1]  Action  on  CoNmAcr — Finding — Evidenci. — ^In  this  action  brought 
to  recover  a  stated  sum  for  water  alleged  to  have  been  furnished 
to  one  of  the  defendants  under  a  written  contract,  there  was  sub- 
stantial evidence  in  support  of  the  findin|^  of  the  court  that  the 
plaintiff  did  not  deliver  the  water  in  accordance  with  its  contract. 

[2]  Vendor  and  Vendee — Reservation  of  Biqht  of  Way — Consent 
TO  BY  Vendees — ^Intent. — Where  an  instrument  executed  and  re- 
corded by  the  owner  of  a  tract  of  land  purporting  to  reserve  to 
*Sts  assigns  and  successors"  a  right  of  way  for  canals  and  ditches 
necessary  for  irrigation  is  incoriyrated  by  reference  in  a  subse- 
quent agreement  of  sale  covering  a  portion  of  the  tract,  and  in 
sucn  agreement  the  vendees  recognize  and  consent  to  said  "reserva- 
tion," in  an  action  by  such  vendees  to  recover  compensation  for 
land  appropriated  for  such  right  of  way,  the  court  is  not  justified 
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in  resorting  to  technical  refinement  as  to  the  meaning  of  ''reserva- 
tions'' to  defeat  the  manifest  intent  of  the  parties  to  exclude  such 
right  of  way  from  the  operation  of  the  deed  to  be  executed  pur- 
suant to  such  agreement  of  sale.  ' 

[3]  Id. — PuBCHASx  Subject  to  Resbbvations — Estoppel. — ^Wbere  such 
yendees  agree  that  their  deed  shall  be  subject  to  suc^  a  reservation 
of  a  right  of  way.  for  canals  and  ditches,  and,  acting  upon  that 
agreement,  a  third  person  and  the  vendor  enter  into  a  contract 
under  which  such  canals  and  ditches  are  made  without  any  objection 
from  said  vendees,  the  latter  will  be  estopped  from  claiming  that 
•aid  stipulation  and  reservation  is  void. 

[4]  Id. — ^Beskevations  in  Favor  of  Stranger  —  Effect  of. — An  at- 
tempted reservation  or  exception  in  a  conveyance  in  favor  of  a 
stranger,  although  not  eonferring  title,  may  sometimes  operate  as 
an  admission  in  his  favor,  or  as  an  estoppel  against  the  grantor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge.    Reversed. 

Henry  Ingram  and  W.  H.  Carlin  for  Appellant        v 

Samuel  J.  Nunn  for  Respondents. 

BURNETT,  J.— The  action  was  brought  to  recover  $129  for 
water  alleged  to  have  been  furnished  to  the  Richvale  Land 
Company  under  a  certain  contract,  which  is  set  out  iA  the 
complaint  and  which  makes  the  charge  a  lien  upon  the  land 
to  be  irrigated.  The  real  property  involved  consists  of  lot 
No.  35,  and  the  east  half  of  lot  No.  36  of  Richvale  Colony, 
No.  1,  in  Butte  County,  the  legal  title  to  which  was  and  is  in 
said  Land  Company,  although  prior  to  the  execution  of  said 
contract  for  water  Bradley  and  Ridls  had  entered  into  an 
agreement  with  the  Richvale  Land  Company  for  the  purchase 
of  the  land,  and  they  were  actually  in  the  possession  and  use 
of  it  during  the  year  1914,  the  period  with  which  we  are  herein 
concerned.  At  the  beginning  of  the  trial,  the  Richvale  Land 
Company  withdrew,  anpl  the  trial  was  had  on  the  complaint 
and  answer  apd  the  cross-complaint  of  Bradley  and  Ralls  and 
answer  thereto  by  plaintiff.  The  cross-complaint  denied  that 
plaintiff  had  furnished  the  water  as  agreed,  and  cross- 
complainants  set  up  a  claim  for  damages  to  their  crop  of  rice 
because  of  the  failure  to  deliver  the  water  in  time,  also  a  claim 
for  compensation  for  4.18  acres  of  land  alleged  to  have  been 
taken  by  plaintiff  in  constructing  ditches  and  roads.    The 
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court  found  that  plaintiff  had  failed  to  deliver  the  water  ac- 
cording to  its  contract,  thereby  damaging  cross-complainants 
to  the  extent  of  $277.90  and  had  appropriated  3.13  acres  of 
the  land  for  which  Bradley  and  Ralls  were  allowed  the  sum  of 
$250.40. 

It  is  conceded  that  the  vital  questions  presented  on  this 
appeal  are  two,  as  follows:  **Did  plaintiff  deliver  the  water  in 
the  year  1914  in  accordance  with  its  contract!"  and  **Were 
defendants,  Bradley  and  Ralls,  entitled  to  judgment  for  the 
3.13  acres  of  land  in  question  t" 

[1]  As  to  the  fir^t  of  these,  we  think  plaintiff  is  in  error 
in  the  claim  that  there  is  no  substantial,  evidence  in  support 
of  the  adverse  finding  of  the  court.  It  appears  that  plaintiff 
was  to  furnish  95  second-feet  of  water  tot  the  irrigation  of 
some  5,066  acres  of  land  altogether,  including  the  lots  in  con- 
troversy, and  Mr.  Charles  T.  Tulldch,  superintendent  and  man- 
ager of  plaintiff,  testified  positivdy  that  the  requisite  amount 
was  furnished. 

It  also  appears  without  question  that  the  amount  agreed 
upon  was  amply  sufi&cient  for  the  purposes  of  all  the  land 
owners.  It  may  be  stated  further  that  no  witness  for  respond- 
ents attempted  to  specify  the  number  ^f  second-feet  that  was 
actually  furnished,  but  several  of  them  related  facts  frorfi 
which  the  conclusion  would  follow  that  there  was  a  material 
omission  to  comply  with  the  requirement  of  the  contract.  It 
seems  unnecessary  to  recite  the  testimony  or  to  comment  upon 
it  further  than  to  say  that  the  declaration  of  the  witnesses 
that  there  was  a  ** shortage"  in  the  supply  could  be  understood 
to  mean,  under  the  circumstances  detailed  by  the  witnesses, 
only  that  the  amount  furnished  was  less  than  what  was  prom- 
ised. The  term  itself,  in  a  sense,  represented  tbe  opinion  of 
the  witness,  but  no  objection  was  made  on  that  ground,  and 
we  cannot  say  that  the  lower  court  attributed  to  it  a  greater 
significance  than  it  deserved.  The  other  question  we  regard  as 
of  more  serious  moment. 

There  is  no  controversy  as  to  the  extent  of  the  land  that  is 
embraced  in  the  ditches  and  roads  used  by  plaintiff  for  its 
irrigating  system  or  as  to  its  value,  but  it  is  claimed  by  appel- 
lant that  this  is  not  the  proper  subject  of  counterclaim  or 
cross-complaint,  and,  furthermore,  that  appellant  obtained  a 
right  of  way  for  these  roads  and  ditches  by  virtue  of  certain 
instruments  set  out  in  the  record. 
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This  latter  contention  will  first  receive  our  attention.  The 
original  instrument  was  executed  by  the  Richvale  Land  Com- 
pany on  September  20, 1909,  and  it  was  recorded  in  the  county 
recorder 's  oflSce  in  Book  "  H  "  of  Miscellaneous  Records.  Said 
document  was  termed:  ''Stipulation,  Richvale  Colony  #1.'* 
Among  other  things  it  recited :  **The  said  Richvale  Land  Com- 
pany intends  selling  the  said  colony  in  tracts  to  various  pur- 
chasers. Now,  therefore,  it  is  stipulated  that  in  aU  such  sales 
the  said  Richvale  Land  Company  reserves  to  itself  and  as- 
signs the  right  of  way  over  the  following  property  to  be  used 
as  roads  by  the  general  public  and  the  right  to  enter  upon, 
open  and  grade  said  roads.  The  property  so  reserved  is  a 
part  of  said  Richvale  Colony  number  one  and  is  particularly 
described  as  follows,  to  wit,*'  said  description  including  the 
lots  in  controversy.  Said  "stipulation"  proceeds:  "And,  it 
is  still  further  stipulated  that  in  aU  such  sales  Richvale  Land 
Company  reserves  to  its  assigns  and  successors  a  right  of  way 
in,  to  and  across  said  colony  number  one  and  aU  portions 
thereof  for  the  purpose  of  constructing  and  maintaining  and 
operating  (free  of  cost)  irrigation  and  drainage  ditches  and 
to  flow  water  therein,  however,  not  unnecessarily  to  the  detri- 
ment of  purchasers  of  property."  We  may  state  that  there 
is  no  controversy  as  to  the  road,  and  it  will,  therefore,  be 
eliminated  from  further  consideration.  Nor  is  there  any  claim 
that  any  of  the  ditches,  which  were  constructed,  was  or  is 
"unnecessarily  detrimental"  to  anyone.  Then  comes  the  sub- 
sequent agreement  of  sale  with  respondents  of  November  8, 
1909,  covering  said  lot  No.  35  and  the  east  one-half  of  lot 
No.  36  and  containing  the  covenant:  "It  is  agreed  by  and  be- 
tween the  parties  hereto  that  on  the  performance  of  all  the 
stipulations,  covenants  and  provisions  herein  on  the  part  of 
the  purchaser  the  Company  will  execute  and  deliver  to  the 
purchaser,  his  heirs  or  assigns,  a  good  and  sufficient  deed  con- 
veying title  to  the  land  contracted  to  be  conveyed  upon  the 
conditions,  however,  that  the  contract  and  deed  made  here- 
under shall  be  subject  to  the  terms,  provisions,  reservations, 
stipulations,  etc.,  set  out  and  contained  or  referred  to  in  a  cer- 
tain instrument,  dated  the  20th  day  of  September,  1909,  and 
recorded  the  same  day  in  the  office  of  the  County  Recorder  of 
said  Butte  County  in  Book  'H'  of  Miscellaneous  Records  at 
pages  409  and  410.  The  purchaser  hereby  assents  to  the  said 
terms,  provisions,  reservations,  stipulations,  etc.,  in  said  in- 
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strument  contained."  Then  follows  the  agreement  of  June 
30,  1911,  between  appellant  and  the  Kichvale  Land  Company 
providing  that  appellant  will  furnish  water  for  these  very- 
premises,  and  binding  the  party  of  the  first  part  (appellant) 
to  construct  and  complete  for  the  second  party  (Rich vale 
Land  Company)  '*on  or  before  the  thirtieth  day  of  December, 
1911,  all  lateral  ditches,  weirs,  gates  and  structures  necessary 
in  its  judgment  for  the  delivery  of  water  to  said  land.''  The 
agreement  further  provides  that  the  Richvale  Land  Company 
would  **  supply  all  necessary  rights  of  way  therefor  and  in- 
stall service  gates"  and  maintain  the  ditches,  weirs,  etc.,  and 
would  pay  the  party  of  the  first  part  the  simi  of  $13.50  per 
acre  for  the  construction  of  said  canals  and  ditches.  In  ac- 
cordance with  the  terms  of  this  contract,  said  structures  were 
completed  by  appellant,  there  being  apparently  no  controversy 
as  to  their  proper  location.  The  case  thus  stands  for  appel- 
lant apparently  as  follows :  The  undisputed  owner  of  the  land 
by  a  solemn  instrument  of  record  declares  the  purpose  and 
intention  to  reserve  from  the  operation  of  any  future  sale  a 
right  of  way  for  canals  and  ditches  necessary  for  irrigation. 
Thereafter  an  agreement  of  sale  for  a  portion  of  said  land  is 
executed,  in  which  the  vendees  recognize  and  consent  to  said 
** reservation."  This  transaction  is  followed  by  an  agreement 
between  the  said  owner  and  appellant  whereby  the  former 
grants  to  the  latter  a  right  of  way  for  said  purpose,  which  is 
accepted  and  its  location  agreed  upon  and  the  structures  com- 
pleted. Assuming  that  each  step  as  thus  detailed  is  legally 
.  what  it  purports  to  be,  of  course,  no  one  would  contend  that 
said  vendees  could  successfully  urge  a  claim  against  appel- 
lant for  compensation  for  the  land  used  for  said  right  of  way. 
But  the  point  is  made  that  the  attempted  *' reservation"  for 
the  right  of  way  for  said  ditches,  in  said  instrument  of  Sep- 
tember 20,  1909,  is  entirely  void,  for  the  reason  that  it  is  in 
favor  of  a  third  party,  and,  also,  because  said  third  party  is 
not  designated  and  identified.  The  '* reservation,"  it  is  to  be 
remembered,  does  not  read  **  Richvale  Land  Company  reserves 
to  itself,  its  assigns  and  successors,"  as  is  usual  in  such  cases, 
but  the  provision  is  "Richvale  Land  Company  reserves  to  its 
assigns  and  successors,"  etc. 

In  Eldridge  v.  See  Yup,  17  Cal.  52,  it  was  held  that  such  a 
covenant  or  reservation  would  be  void,  the  court  saying:  **A 
person  who  is  not  a  party  to  a  deed  cannot  take  anything  by 
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it  unless  it  be  by  way  of  remainder.  The  grantor  cannot 
covenant  with  a  stranger  to  the  deed."  However,  it  is  some- 
times the  case  that  what  is  called  a  ''reservation"  is  treated 
as  an  ** exception"  and  eflfect  given  to  it,  although,  under  the 
established  rules  of  interpretation,  it  is  inoperative  as  a  "res- 
ervation." (Martin  v.  Cook,  102  Mich.  267,  [60  N.  W.  679] ; 
Burchard  ▼.  Walther,  58  Neb.  539,  f  78  N.  W.  1061] ;  Bridger 
▼.  Pierson,  45  N.  Y.  601;  Redding  v.  Vogt,  140  N.  C.  562, 
[6  Ann.  Cas.  312,  53  S.  E.  337].)  This  is  in  line  with  the 
recognized  policy  of  the  law  to  give  eflfect,  as  far  as  possible, 
to  the  intention  and  purpose  of  the  parties  to  an  instrument. 
'  [2]  But,  it  is  apparent  herein  that  the  said  provision  in 
the  instrument  of  September  20,  1909,  strictly  speaking,  con- 
stitutes neither  a  ''reservation"  nor  an  "exception."  This 
follows  from  the  fact  that  the  instrument  was  not  a  convey- 
ance nor  an  agreement  for  the  conveyance  of  any  property, 
nor  did  it  purport  to  be  such  an  instrument.  However,  it  was 
written  evidence  of  the  purpose  of  the  owner  to  withhold 
from  the  operation  of  the  deed  to  any  future  purchaser  of  said 
land  or  any  portion  thereof  a  right  of  way  for  said  ditches 
and  canals.  Whether  the  recording  of  said  instrument  would 
constitute  notice  of  such  intent  we  need  not  consider,  since 
there  is  no  dispute  herein  as  to  actual  knowledge  of  that  in- 
strument. Moreover,  as  we  have  seen,  respondents  expressly 
agreed  to  be  bound  by  the  terms  of  that  instrument.  Their 
title  rests  upon  said  executory  agreement  of  November  8, 1909. 
We  must  scan  its  terms  to  ascertain  the  intent  of  the  parties. 
The  vendor  therein  agreed  to  convey  to  the  vendees  a  good 
and  sufficient  deed,  subject,  however,  "to  the  terms,  provi- 
sions,  reservations,  stipulations,"  etc.,  of  said  instrument  of 
September  20,  1909.  In  other  words,  reading  the  stipulation 
of  the  earlier  instrument  as  thus  incorporated  in  said  agree- 
ment of  sale,  we  find  that  the  Richvale  I/and  Company,  upon 
the  consideration  of  certain  payments  by  respondents,  "agrees 
to  sell  and  convey  unto  the  purchaser  and  the  purchaser  agrees 
to  buy  .  .  .  the  following  real  estate  .  .  .  subject  to  the  fol- 
lowing stipulation  that  in  such  sale  Richvale  Land  Company 
reserves  to  its  assigns  and  successors  a  right  of  way  in,  to,  and 
across  said  Colony  Number  One  and  all  portions  thereof,"  etc. 
No  one  could  doubt  from  this  language  that  it  was  the  inten- 
tion of  the  parties  to  except  from  the  operation  of  the  deed,  a 
right  of  way  for  said  purpose,  and  a  court  is  not  justified  in 
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resorting  to  technical  refinement  as  to  the  meaning  of  ''reserva- 
tions'' to  defeat  the  manifest  intent  of  the  parties  to  exclude 
this  right  of  way. 

[3]  Again,  it  is  too  late  for  respondents  to  urge  success- 
fully that  the  language  used  does  not  measure  up  to  the  defi- 
nition of  a  reservation.  They  deliberately  agreed  that  their 
deed  should  be  subject  to  such  reservation,  and,  acting  upon 
that  agreement,  appellant  and  the  Richvale  Land  Company 
entered  into  their  contract  under  which  the  improvements 
were  made  without  any  objection,  we  may  assume,  from  re- 
spondents, and  they  should  now  be  estopped  from  claiming 
that  said  stipulation  and  reservation  is  void.  [4]  That  an 
attempted  reservation  or  exception  in  a  conveyance  in  favor 
of  a  stranger,  although  not  conferring  title,  may  sometimes 
operate  as  an  admission  in  his  favor,  or  as  an  estoppel  against 
the  grantor,  is  supported  by  the  authorities.  (Butler  v.  Oos- 
ling,  130  Cal.  422,  [62  Pac.  596].)  The  same  principle  would 
apply  to  the  vendee  in  a  case  like  this,  where  he  has  agreed  to 
the  reservation. 

As  indicated  above,  there  is  no  question  before  us  as  to  the 
authority  of  the  Richvale  Land  Company  to  locate  the  right 
of  way.  Where  a  dispute  does  arise  in  such  cases,  however, 
the  rule  to  be  applied  is  thoroughly  considered  in  Brovm  v. 
Ratliff,  21  Cal.  App.  282,  [131  Pac.  769],  and  BaUard  v.  Tittis, 
157  Cal.  673,  [110  Pac.  118].  If  we  are  right  in  the  fore- 
going, the  other  point  suggested  by  appellant  becomes  unim- 
portant and  we  need  not  consider  it. 

We  think  the  trial  judge  was  in  error  in  allowing  cross- 
complainants  compensation  for  the  land  appropriated  for  said 
right  of  way,  and  for  that  reason  the  judgment  is  reversed, 

Chipman,  P.  J.,  and  Hart,  J.,  concurred 
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[Giy.   No.   2642^    First   Appellate  District,   Division   One.— March   27, 

1919.] 

W.    T.    DAVIS,    Respondent,    v.    A.    A.    BLASINGAME, 

Appellant. 

[1]  Animals — ^Estrays-^Oommon-iaw  RulSb — ^Appucation  to  I^esno 
County — ^Limitation  of  Actions.— The  rule  of  the  common  law 
which  required  every  man  to  keep  his  beasts  within  his  own  close 
is  in  full  force  and  effect  in  its  application  to  pastoral  lands  in 
the  county  of  Fresno;  and  an  action  for  the  recovery  of  damages 
for  the  trespass  of  stock  upon  such  uninclosed  lands  is  not  limited 
as  to  its  time  of  commencement  to  sixty  days  after  the  commission 
of  the  act  of  trespass  complained  of. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Freino 
Couilty.    D.  A,  Cashin,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  T.  Winne  and  C.  K.  Bonestell  for  Appellant 

Gteo.  Cosgrave  for  Respondent 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  damages  for  the  alleged  tres- 
pass of  the  defendant's  cattle  upon  the  lands  of  the  plaintiff 
and  another,  and  the  consequent  depasturing  of  the  same. 
The  complaint  contains  two  causes  of  action,  one  relating  to 
the  depasturing  of  the  plaintiff's  own  lands,  and  one  relating 
to  the  depasturing  of  the  lands  of  another  who  assigned  his 
cause  of  action  to  the  plaintiff.  The  defense  consists  in  a 
denial  of  the  allegations  of  both  counts  of  the  complaint.  The 
evidence  educed  upon  the  trial  showed  that  the  parties  to  the 
action  were  neighbors  living  in  the  eastern  foothills  of  Fresno 
County,  and  owning  tracts  of  land  of  considerable  acreage  in 
propinquity  to  each  other.  With  the  exception  of  about  three 
hundred  acres,  the  lands  of  the  plaintiff  and  his  assignor  were 
uninclosed,  and  the  defendant  pastured  his  stock  repeatedly 
upon  these  uninclosed  lands  after  warning  to  desist  from  so 
doing.  The  trial  court  rendered  judgment  in  the  plaintiff's 
favor  for  the  damages  in  the  sum  of  $1,003.35,  with  costs  of 
suit 
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The  only  two  points  urged  by  the  appellant  upon  this  ap- 
peal are,  first,  that  no  recovery  can  be  had  for  the  depastur- 
ing of  land  in  Fresno  County  unless  the  land  is  fenced,  and, 
second,  that  even  if  such  an  action  is  maintainable  it  must  be 
commenced,  within  sixty  days  after  the  commission  of  the  tres- 
pass. The  determination  of  these  points  requires  an  inquiry 
into  the  state  of  the  statutory  law,  and  the  decisions  constru- 
ing the  same,  in  relation  to  fences  upon  pastoral  lands  in  the 
county  of  Fresno.  This  inquiry  may  well  begin  with  the  case 
of  Blevins  v.  MullaUy,  22  Cal.  App.  519,  [135  Pac.  307],  in 
which  Mr.  Justice  Hart,  after  a  very  thorough  review  of  the 
statutes  and  cases  bearing  upon  the  subject,  holds  that  the 
rule  of  the  common  law  which  required  every  man  to  keep  his 
beasts  within  his  own  dose,  was  abrogated  by  the  legislature 
of  this  state  in  1850  (Stats.  1850,  pp.  131,  214),  and  was  for 
a  time  thereafter  not  in  force  in  any  of  the  counties  of  the 
state  of  California,  but  that  commencing  in  the  year  J.863  the 
rule  of  the  common  law  began  to  be  restored  to  operation  by 
special  acts  in  that  and  later  years,  applying  to  an  increasing 
number  of  the  counties  of  the  state  as  conditions  changed 
therein  from  a  pastoral  to  an  agricultural  or  horticultural 
state.  The  first  county  to  be  thus  affected  was  the  county 
of  Santa  Clara  (Stats.  1863,  p.  581,  as  amended  by  Stats. 
1871-72,  p.  580).  In  the  case  of  Hahn  v.  Oarratt,  69  Cal. 
146,  [10  Pac.  329],  these  acts  were  held  to  intend  that  an 
owner  of  land  in  the  county  of  Santa  Clara  was  no  longer  re- 
quired to  fence  it  against  cattle  belonging  to  another  person, 
but  could  maintain  an  action  for  damages  against  the  owner 
of  cattle  permitting  them  to  trespass  upon  such  uninclosed 
land.  In  the  year  1874  the  legislature  passed  an  act  (Stats. 
1873-74,  p.  50)  entitled,  **  An  act  to  protect  agriculture  and 
to  prevent  the  trespassing  of  animals  upon  private  property 
in  the  counties  of  Fresno,  Tulare,  Kern,  Ventura,  Santa  Bar- 
bara, San  Luis  Obispo  and  Monterey."  The  act  provides  that 
the  owner  or  occupant  of  lands  in  the  designated  counties, 
whether  such  lands  be  inclosed  or  not,  should  have  the  right  to 
take  up  and  impound  stock  found  upon  such  lands,  and  pro- 
ceed to  sell  such  stock  for  the  damages  occasioned  by  their 
trespass.  Section  8  of  the  act  gave  to  such  owner  or  occupant 
of  such  lands  the  right  to  maintain  an  action  for  the  trespass 
in  any  court  of  competent  jurisdiction  without  exercising  his 
right  of  impounding  such  stock,  provided  such  action  was  com- 
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menced  within  sixty  days.  In  the  case  of  Tfiscony  v.  Branr- 
denstein,  66  Cal.  514,  [6  Pac.  384],  the  supreme  court  had 
occasion  to  construe  and  apply  this  statute  to  a  case  of  tres- 
passing cattle  upon  unfenced  lands  in  the  county  of  Monterey, 
and  the  court  th^re  held  that  a  cause  of  action  existed  for  such 
trespass  in  that  county  in  addition  to  the  remedy  of  the  pro- 
ceeding in  rem  provided  for  in  that  statute,  and  that  the  plain- 
tiflf  in  that  action  was  not  restricted  to  the  period  of  sixty 
days  within  which  to  bring  his  action. 

In  the  case  of  HeUbron  v.  Heirden,  70  Cal.  482,  [12  Pac. 
385],  which  was  an  action  for  the  trespassing  of  stock  upon 
.unfenced  land  in  Fresno  County,  the  supreme  court  sustained 
such  action  upon  the  authority  of  Triscony  v.  Brandenstein, 
supra,  holding  that  the  plaintiiBE  was  not  confined  in  his  proofs 
to  the  trespasses  committed  by  the  defendant's  cattle  within 
sixty  days  prior  to  the  commencement  of  his  action.  A  sim- 
ilar ruling  was  made  in  the  case  of  Zumwali  v.  Dickey^  92  Cal. 
156,  [28  Pac.  212],  an  action  arising  in  the  county  of  Tulare. 

In  the  year  1878  the  legislature  passed  an  act  entitled,  **An 
act  concerning  the  trespassing  of  animals  upon  private  lands 
in  certain  counties  of  the  state  of  California."  By  the  terms 
of  this  act  it  was  declared  to  be  unlawful  for  any  animals,  the 
property  of  another  person,  to  enter  upon  any  land  owned  or 
lawfully  in  the  possession  of  another  than  the  owner  of  such 
animal.  The  act  as  at  first  passed  was  made  applicable  to 
the  county  of  Colusa  aind  certain  other  counties  of  the  state, 
not  including  Fresno,  Monterey,  or  Tulare,  and  was  later  in 
the  same  session  amended  so  as  to  apply  to  the  county  of  Los 
Angeles.  (Stats.  1877-78,  pp.  176,  878.)  It  was  this  act 
which  was  under  review  in  the  case  of  Blevins  v.  MxdlaUy, 
22  Cal.  App.  519,  [135  Pac.  307],  and  which  was  further  con- 
sidered in  its  application  to  the  county  of  Los  Angeles  in  the 
case  of  Hicks  v.  Butternrorth,  30  Cal.  App.  564,  [159  Pac. 
224].  In  each  of  these  cases  last  above  cited  an  important 
question  applicable  to  the  case  at  bar.  arose.  This  was  the 
question  as  to  the  effect  upon  the  statute  of  1877-78,  and 
necessarily  also  upon  the  statute  of  1873-74,  of  the  act  of  the 
legislature  passed  in  1907,  entitled  **An  act  concerning  tres- 
passing animals  upon  private  lands  and  the  recovery  of  dam- 
ages resulting  therefrom."  [Stats.  1907,  p.  999.]  By  the 
terms  of  this  latter  act  it  was  made  unlawful  for  any  person 
owning  or  in  possession  of  an  animal  to  suffer  or  permit  such 
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animal  to  break  in  or  enter  upon  any  land  of  another  person 
where  such  land  is  planted  to  growing  crops,  vines,  fruit  trees 
or  vegetables,  "and  is  at  the  time  entirely  inclosed  by  a  sub- 
stantial fence  or  other  inclosure."  The  act  provides  that 
**A11  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
repealed."  The  question  discussed  by  the  district  courts  of 
the  second  and  third  districts  in  the  two  cases  last  above  cited 
was  as  to  the  effect  of  this  act  upon  the  act  of  1877-78,  and, 
inferentially,  also  upon  the  act  of  1879-74.  In  both  of  these 
cases  the  conclusion  was  arrived  at  that  the  act  of  1907  did 
not  operate  to  repeal  the  act  of  1877-78,  or  any  other  of  the 
special  acts  declaring  the  common-law  rule  as  to  trespassing 
stock  upon  uninclosed  lands  to  be  in  force  in  the  counties 
designated  therein,  but  only  to  limit  the  application  of  such 
rule  to  lands  other  than  those  specially  required  to  be  inclosed 
under  the  terms  of  the  latter  enactment.  In  each  of  the  fore- 
going cases  a  petition  for  rehearing  before  the  supreme  court 
was  denied. 

[1]  The  law  as  thus  stabilized  by  the  line  of  authorities 
above  set  forth  would  seem  to  be  that  the  rule  of  the  common 
law  regarding  the  keeping  of  stock  within  its  owner's  close  is 
in  full  force  and  effect  in  its  application  to  pastoral  lands  in 
the  county  of  Fresno,  and  that  an  action  for  the  recovery  of 
damages  for  the  trespass  of  stock  upon  such  uninclosed  lands 
is  not  limited  as  to  its  time  of  commencement  to  sixty  days 
after  the  act  of  trespass  complained  of.  It  follows  that  neither 
of  the  two  points  urged  by  the  appellant  herein  has  suflScient 
merit  to  justify  a  reversal  of  the  case.  It  may  be  stated  that 
nothing  which  was  said  in  the  case  of  Montezuma  Improve- 
ment  Co.  v.  Simmsrly^  28  Cal.  App.  Dec.  418,  decided  by  the 
second  division  of  this  court,  is  to  be  taken  as  contrary  to  the 
views  herein  expressed,  that  case  having  application  to  the 
county  of  Mendocino,  in  which  the  common-law  rule  as  to  tres- 
pass has  never  been  in  force. 

Judgment  afl&rmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  26,  1919. 

All  the  Justices  concurred. 
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[Civ.  No.  2964.    Second  Appellate  District,  Diyision  One. — ^March  27, 

1919.] 

CURTIS  C.  COLYEAR,  Petitioner,  v.  SUPERIOR  COURT 
OF  LOS  ANGELES  COUNTY  et  al.,  Respondents. 

[1]    PfeOCEEDINOS   SUPPLEMENTAET   TO    EXECUTION — ^THIRD   PABTT  OLAIIC 

— ^Unwabbantid  Obdeb. — ^In  a  proceeding  aupplementary  to  execu- 
tion, an  order  directing  a  third  person  who  was  not  a  party  to  the 
acticm  but  who  has  possession  of  goods  belonging  to  the  judgment 
debtor  to  deliver  such  goods  to  the  judgment  creditor,  is  wholly 
unwarranted  where  such  party  claims  an  interest  in  the  goods. 

[2]  lb. — ^Warehousbman's  Lien — Adverse  Claim.— One  who  claims  a 
warehouseman's  lien-  on  .property  claims  an  interest  in  such  property 
adverse  to  the  owner. 

[8]  Id. — Determination  of  Rights  or  Parties — Procedure. — ^A  person 
claiming  property  adverse  to  a  judgment  debtor  is  entitled  to  his 
day  in  court,  with  an  opportunity  for  the  determination  of  his 
rights  in  an  ordinary  action,  as  specified  in  section  720  of  the  Code 
of  CSvil  Procedure,  which  provides  that,  in  a  proceeding  supple- 
mentary to  execution,  if  it  appears  that  a  person  having  property 
of  the  judgnjent  debtor  claims  an  interest  therein  adverse  to  such 
judgment  debtor,  the  judgment  creditor  may  maintain  an  action 
against  such  person  for  the  recovery  thereof;  and  the  court  may 
by  order  forbid  a  disposition  or  transfer  of  the  property  until  an 
action  can  be  commenced  and  prosecuted  to  judgment. 

[4]  lb. — Obdeb  in  Excess  of  Jurisdiction — ^Violation — Contempt. — 
Where,  in  a  proceeding  supplementary  to  execution,  the  court  makes 
an  order  directing  a  third  person  to  turn  over  to  the  judgment 
ereditor  property  of  the  judgment  debtor  in  whioh  said  third  person 
claims  an  interest  adverse  to  said  judgment  debtor,  it  acts  in  excess 
of  its  jurisdiction,  and  the  violation  of  such  order  by  said  third 
person  constitutes  no  warrant  for  adjudging  such  third  person  guilty 
of  contempt  and  imposing  punishment  therefor. 

PROCEEDING  in  prohibition  to  prevent  the  Superior 
Court  of  Los  Angeles  County  and  Grant  Jackson,  Judge 
thereof,  from  adjudging  petitioner  guilty  of  contempt  for  vio- 
lation of  an  order  issued  in  a  proceeding  supplementary  to 
execution.     Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by  VjOOQIC 


March,  1919.]     Colybab  v.  Superiob  Court.  463 

Henry  0.  Wackerbarth  for  Petitioner. 
Mabel  Walker  Willebrandt  for  Respondents. 

SHAW,  J. — Prohibition.  As  appears  from  the  verified 
petition,  to  which  respondent  has  interposed  a  general  de- 
murrer and  an  answer,  A.  H.  Mitchell,  then  in  the  possession 
of  certain  household  furniture  and  furnishings,  did,  on  Sep- 
tember 4,  1918,  deliver  the  same  to  petitioner  who,  as  a  ware- 
houseman, received  the  same  on  storage  for  hire  and  issued 
a  non-negotiable  warehouse  receipt  therefor.  Thereafter  the 
sheriff  of  Los  Angeles  County,  under  and  by  virtue  of  an  exe- 
cution issued  upon  a  judgment  rendered  by  the  superior  court 
of  Los  Angeles  County  in  an  action  to  which  petitioner  was 
not  a  party,  brought  therein  by  Harry  Perkins  against  A.  H. 
Mitchell  for  the  possession  of  the  goods,  made  demand  upon 
petitioner  for  the  delivery  of  the  same  to  him,  with  which  de- 
mand petitioner  refused  to  comply,  unless  he  produced  an 
order  therefor  from  Mitchell  and  paid  the  storage  charges. 
Thereupon  an  order  was  issued  in  said  action  by  respondent, 
copy  of  which  was  duly  served  upon  petitioner,  requiring  him 
to  appear  in  said  court  to  answer  concerning  said  property. 
Upoi^  the  appearance  of  petitioner  in  response  to  said  order, 
a  hearing  was  had  wherein  an  order  was  made  as  follows: 
^*  Harry  Perkins  vs.  A.  H.  Mitchell.  In  the  matter  of  the 
order  for  appearance  of  A.  H.  Mitchell,  judgment  debtor,  and 
the  order  for  Colyear  Van  &  Storage  Company  to  appear  and 
answer  concerning  property,  which  comes  on  now  to  be  heard, 
P.  Horowitz  and  Mabel  W.  Willebrandt  appearing  as  attor- 
neys for  the  plaintiff  and  H.  0.  Wackerbarth  appearing  for 
the  defendant,  it  appearing  that  Colyear  Van  &  Storage  Com- 
pany has  the  property  described  in  the  complaint,  and  is  hold- 
ing the  same  as  the  agent  of  defendant,  it  is  ordered  that  said 
Colyear  Van  &  Storage  Company  deliver  said  property  tp  the 
plaiiitiff  within  10  days."  Petitioner,  claiming  an  interest 
in  the  property,  refuses  to  comply  with  the  order,  by  reason 
whereof  respondent  threatens  to  and  will,  unless  prohibited  by 
this  court,  adjudge  petitioner  guilty  of  contempt  and  commit 
him  to  jail  as  punishment  therefor. 

[1]  Petitioner  was  not  a  party  to  the  action  of  Perkins  v. 
Mitchell,  and  the  order  made  requiring:  him  to  deliver  to  plain- 
tiff therein  the  goods  in  which  he  claimed  an  interest  was 
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wholly  unwarranted.  Counsel  for  respondent  insists,  how- 
ever, that  petitioner,  though  not  a  party  to  the  action,  if 
aggrieved  by  the  order  made,  has  a  right  to  appeal  therefrom, 
and  since  an  appeal  will  afford  him  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law,  prohibition  will 
not  lie.  Conceding,  but  not  holding,  this  to  be  true,  a  suffi- 
cient answer  thereto  is  that  petitioner  is  not  seeking  a  review 
of  the  order,  but  seeks  to  have  the  court  prohibited  from  mak- 
ing an  order  based  thereon,  which  the  court  threatens  to  and 
will  make,  adjudging  him  guilty  of  contempt  and  committing 
him  to  jail  for  refusing  to  comply  therewith,  from  which,  if 
made,  no  appeal  lies. 

The  order  made  was  in  a  proceeding  supplementary  to  exe- 
cution, as  provided  by  chapter  II  (of  title  IX  of  part  II)  of 
the  Code  of  Civil  Procedure.  Section  717  provides  that  after 
a  return  of  an  execution  against  property  of  the  judgment 
debtor  and  upon  proof  that  any  person  has  property  of  such 
judgment  debtor,  the  judge  may  by  order  require  such  person 
to  appear  .and  answer  concerning  the  same.  It  was  under  this 
provision  of  law  that  petitioner  was  required  to  appear  and 
answer  concerning  the  property.  Section  719  provides  that 
the  judge  upon  such  hearing  may  order  any  property  belong- 
ing to  the  judgment  debtor,  which  is  in  the  hands  of  any  other 
person,  to  be  applied  toward  the  satisfaction  of  the  judgment, 
but  with  this  express  proviso:  ''But  no  such  order  can  be 
made  as  to  .  .  .  property  in  the  hands  of  any  other  person, 
...  if  such  person  claims  an  interest  in  the  property  adverse 
to  the  judgment  debtor. '  *  [2]  It  is  perfectly  clear  that  peti- 
tioner claimed  an  interest  in  the  property  adverse  to  Mitchell 
by  virtue  of  his  lien  thereon  as  a  warehouseman  for  the  stor- 
age of  the  property  consigned  to  him  by  one  who,  in  so  far  as 
this  record  shows,  was  at  the  time  of  the  consignment  in  the 
lawful  possession  thereof.  [3]  The  law  does  not  authorize 
the  trial  of  the  rights  of  a  third  party  claiming  property 
adverse  to  a  judgment  debtor  in  this  summary  manner.  He 
is  entitled  to  his  day  in  court,  with  an  opportunity  for  the  de- 
termination of  his  rights  in  an  ordinary  action,  as  specified  in 
s(\;tion  720  of  the  Code  of  Civil  Procedure,  which  provides 
that  if  it  appears  that  a  person  having  property  of  the  judg- 
ment debtor  in  any  case  claims  an  interest  therein  adverse  to 
such  judgment  debtor,  the  judgment  creditor  may  maintain  an 
action  against  such  person  for  the  recovery  thereof;  and  the 
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court  may  by  order  forbid  a  disiJosition  or'  t^nsfer  of  the 
property  until  an  action  can  be  commenced  and  prosecuted  to 
judgment. 

[4]  The  court  acted  in  excess  of  its  jurisdiction  in  mak- 
ing the  order  requiring  petitioner  to  deliver  possession  of  the 
property  to  plaintiff  in  said  action.  {McDowell  v.  Bell,  86 
Cal.  615,  [25  Pac.  128] ;  High  v.  Bank  of  Commerce,  103  Cal. 
525,  [37  Pac.  508] ;  Lewis  v.  Chamberlain,  108  Cal.  525,  [41 
Pac.  413].)  Hence  it  follows  that  the  violation  of  such  order 
constitutes  no  warrant  for  adjudging  petitioner  guilty  of  con- 
tempt and  imposing  punishment  therefor. 

It  is  therefore  ordered  that  respondent  desist  and  refrain 
from  any  proceeding  having  for  its  purpose  the  enforcing  of 
that  certain  order  made  by  the  superior  court  of  Los  Angeles 
County  on  March  6,  1919,  in  the  case  of  Harry  PerkiuB  v» 
A.  H.  Mitchell. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Gir.  Na  SMff.    Beeond  Appellate  Difftriet,  DiTirion  One.— Mansli  27^ 

li»19.] 

CALIFORNIA  HIGHWAY  COMMISSION,  etc.,  Petitioner, 
V.  INDUSTRIAL  ACCIDENT  COMMISSION  et  al.. 
Respondents. 

£1]  Workmen's  CJompbnsation  Act — Fbospkotivs  Emplotmintp — In- 
JUBT  Befobs  Acoeptamcb  op  Pbofpebed  Sbbvicbs  —  BxiATioN  of 
Parties. — A  finding  of  the  Induatrial  Accident  Commission  that  a 
certain  person  was  an  employee  of  the  California  Highway  Com- 
mission at  the  time  he  was  injured  and  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment  as  such  employee,  is 
not  supported  by  the  evidence,  when  the  uncontroverted  facts  show 
that  such  person  was  injured  while  on  his  way  to  the  <place  of 
prospective  employment  where  he  was  to  offer  his  services  to  the 
foreman  in  charge,  who  was  the  only  person  who  had  the  right  to 
employ  labor,  and  that  at  the  time  of  the  injury  he  had  not  yet 
reported  to  such  foreman  and  there  had  been  no  word  or  act  on  the 
part  of  such  foreman  manifesting  an  acceptance  of  his  proffered 
service. 

40  Oal.  App,^80 
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£2]  Ii>. — Providing  of  Mbans  of  Oonveyance — Immaterial  Factor. — 
The  fact  that  such  injured  person,  instead  of  providing  his  own 
means  of  conveyance  and  cost  of  transportation,  availed  himself 
of  the  proffered  offer  of  the  California  Highwaj  Conunission  to 
advance  the  cost  hereof  ib  an  immaterial  factor  in  the  considera- 
tion, of  the  question  as  to  whether  the  relation  of  employer  and 
employee  existed. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  W.  Burbank  and  P.  J.  Creede  for  Petitioner. 

Christopher  M.  Bradley  for  Respondents.    , 

SHAW,  J. — ^Ui)on  a  writ  of  review  issued  herein  we  are 
asked  to  annul  an  award  of  compensation  made  by  the  Indus- 
trial Accident  Commission  against  the  California  Highway 
Commission  and  in  favor  of  dependents  of  George  J.  McGilli- 
vray,  deceased,  who  is  alleged  to  have  died  as  the  result  of 
injuries  received  while  in  the  employ  of  the  Highway  Com- 
mission. 

The  facts  are  as  follows :  In  May,  1918,  petitioner  was  en- 
gaged in  constructing  highways  some  distance  from  the  city  of 
Los  Angeles,  where  the  ofl&ce  of  its  division  superintendent, 
whose  duties  were  the  general  supervision  of  the  work  in  his 
division,  was  located.  Each  section  or  job  of  work  was  in 
charge  of  a  superintendent  or  foreman  on  the  ground.  In 
the  month  of  May  the  Public  Elnployment  Bureau  of  Los 
Angeles  having  received  notice  from  the  division  superintend- 
ent's office  that  petitioner  was  in  need  of  laborers,  sent  George 
J.  McGillivray  to  the  office  of  said  superintendent,  where  he 
applied  for  work  as  a  teamster,  and  was  told  by  Mr.  Swartz, 
then  in  charge  of  the  office,  that  he  could  secure  a  job  by 
applying  to  Mr.  J.  G.  Beckjord,  the  foreman  on  the  ground  of 
what  was  known  as  the  Ridge  Route,  distant  some  sixty  miles 
from  Los  Angeles,  provided  he  was  satisfactory  to  him.  He 
was  also  informed  as  to  compensation  paid  and  the  amount^ 
deducted  therefrom  as  board  for  employees,  who  were  re- 
quired to  furnish  their  own  blankets,  and  told  that  transpor- 
tation to  the  place  would  be  furnished  him,  no  charge  for 
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which  would  be  made,  provided  he  held  his  job  for  one  month. 
For  the  purpose  of  conveying  deceased  and  another  to  the 
work,  the  Highway  Commission  secured  an  automobile,  the 
owner  of  which  undertook,  for  hire,  the  transportation  of  the 
men  to  the  place  where  they,  if  acceptable  to  the  foreman, 
would  be  employed.  On  the  way  to  the  prospective  work  the 
automobile  overturned,  injuring  McGillivray,  as  a  result  of 
whidh  he  died.  In  the  employment  of  men  for  the  wort 
Swartz  had  no  authority  other  than,  when  men  were  needed 
and  finding  those  whom  he  thought  would  be  acceptable  to  the 
foreman,  to  send  them  on  to  the  work,  telling  them,  as  he  did 
McGillivray,  that  they  could  secure  a  job  provided  they  were 
satisfactory  to  the  foreman ;  that  as  to  men  thus  sent  to  him 
the  foreman  was  vested  with  full  authority,  as  in  cases  of  inde- 
pendent application,  to  employ  them  or  not,  as  he  might  deter- 
mine. Indeed,  as  conclusively  shown  by  the  evidence,  the  only 
person  who  had  the  right  to  employ  labor  upon  the  work  was 
the  foreman  in  charge,  who  frequently  refused  to  accept  men 
sent  to  him  by  the  ofSce,  and  that  nothing  was  paid  for  time 
consumed  in  going  from  Los  Angeles  to  the  place  of  prospec- 
tive employment. 

[1]  Upon  these  facts,  as  to  whidh  there  is  no  controversy, 
a  majority  of  the  commissioners  found  that  McGillivray  at  the 
time  he  received  the  injuries  which  caused  his  death  was  an 
employee  of  petitioner  and  that  the  injury  arose  out  of,  and 
in  the  course  of,  his  employment  as  such  employee.  In  our 
opinion,  there  is  no  evidence  to  support  this  finding.  As 
appears  from  the  facts,  the  relation  of  the  Los  Angeles  oflBce 
of  petitioner  to  the  foreman  on  the  ground  in  charge  of  the 
work,  having  sole  power  to  engage  laborers,  was  identical  with 
that  of  an  employment  office  in  finding  work  for  those  seek- 
ing employment.  As  was  done  in  this  case  by  Swartz,  they 
are  informed  as  to  wages,  terms,  and  conditions  upon  which, 
if  satisfactory,  employment  may  be  obtained  by  applying  to 
the  person  in  charge  of  work  at  a  designated  place.  But  until 
such  application  is  made  and  the  party  accepted,  the  relation 
of  employer  and  employee  is  not  established.  The  informa- 
tion as  to  wages,  terms,  and  conditions  under  which  petitioner 
was  employing  men  upon  the  Ridge  Route,  coupled  with  the 
statement  made  by  Swartz  that  deceased  could  secure  a  job 
there  if  he  proved  satisfactory  to  the  foreman  in  charge  of  the 
work,  no  doubt  induced  him  to  undertake  the  trip  in  the  hope 
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of  obtaining  employihent ;  but,  in  the  absence  of  proof  that 
he  applied  to  the  foreman  or  entered  upon  service,  it  is  insuflS- 
cient  to  establish  the  relation  of  toaster  and  servant,  without 
which  compensation  for  injury  or  death  cannot  be  awarded. 
Deceased  knew  that  success  in  obtaining  employment  depended 
upon  the  foreman  who,  as  shown  by  the  uncontradicted  evi- 
dence, was  vested  with  full  and  arbitrary  power  in  determin- 
ing whom  he  would  or  would  not  employ.  Hence;  until  he 
had  reported  to  the  foreman  and  there  was  some  word  or  act 
on  his  part  manifesting  an  acceptance  of  his  proffered  service, 
he  could  not  be  said  to  be  an  employee  of  the  Highway  Com- 
mission. Indeed,  upon  arriving  at  the  camp  and  finding  con- 
ditions unsatisfactory,  he  might,  at  his  option,  conclude  that 
he  would  not  apply  for  work.  He  was  traveling  upon  his 
own  time,  for  his  own  benefit,  was  not  performing,  and  had 
never  performed,  any  service  for  petitioner.  [2]  The  fact 
that  he,  instead  of  providing  his  own  means  of  conveyance  and 
cost  of  transportation,  availed  himself  of  the  proffered  offer 
of  petitioner  to  advance  the  cost  thereof,  is  an  immaterial  fac- 
tor in  the  consideration  of  the  question,  since  ''the  law  oper- 
ates upon  a  status,  i.  e.,  that  of  employer  and  employee,  and 
afiixes  certain  rights  and  obligations  to  that  status."  (North 
Alaska  Salmon  Co.  v.  PMslury,  174  Cal.  1,  [L.  R.  A.  1917E, 
642,  162  Pac.  93].)  Since  the  status-did  not  exiat,  the  provi- 
sions of  the  compensation  act  are  not  applicable. 
The  award  is  annulled. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  26,  1919. 

All  the  Justices  concurred. 
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[CSt.  No.  2944.    Second  Appellate  District,  Diviflioii  One. — ^Mareh  27, 

1919.] 

ANNA  PARBISBE,  Petitioner,  v.  SUPERIOR  COURT  OP 
LOS  ANGELES  COUNTY  et  al..  Respondents. 

£1]  Jusnci's  CouET  Appeal — How  Taken.— An  appeal  from  a  jus- 
tice's court  is  taken  bj  filing  a  notice  thereof  with  the  justice  and 
serving  a  copy  thereof  upon  the  adverse  party,  but  is  not  effectual 
for  any  purpose  unless  an  undertaking  be  filed. 

£2]  ID. — Teansfee  of  Jtjeisdiction.— When  the  appellant,  on  an  ap- 
peal from  a  judgment  rendered  in  a  justice's  court,  has  filed  and 
givwn  the  notice  of  appeal  fmd  filed  the  undertaking,  m  required 
by  the  code,  the  justice  is  divested  of  all  juriadiction  in  the  matter 
other  than,  as  required  by  section  977  of  the  Codb  of  Civil  Proce- 
dure, and  subject  to  the  payment  of  his  fees,  to  transmit  the  record 
to  the  clerk  of  the  superior  court  for  further  proceedings. 

£S]  lb. — JuEiSDicTiON  OF  SuPBEiOE  OouET  —  How  DiVESTED. — On  such 
appeal,  the  jurisdiction  of  the  superior  court  attaches  upon  the  per- 
fecting of  the  appeal  by  the  filing  of  the  undertaking,  and  having 
once  attached,  can  only  be  divested  by  an  order  of  dismissal  or 
some  other  act  of  that  court. 

£4]  Id.— Justification  of  Suebties  —  Dismissal  of  Appeal  —  Con- 
sntucnoN  of  Code.— While  section  978a  of  the  Code  of  Civil  Pro- 
eedure  provides  tixaX  where  an  exception  to  the  sufficiency  of  the 
sureties  is  interposed,  they  must  justify  vrithin  five  days  thereafter, 
otherwise  the  appeal  must  be  regarded  as  if  no .  such  undertaking 
had  been  given,  this  does  not,  ipw  facto,  affect  the  appeal,  the  per- 
fecting of  which  has  vested  jurisdiction  of  the  case  in  the  superior 
court,  but  the  provision  is  to  be  construed  as  giving  to  the  re- 
spondent the  right,  if  he  shall  choose  to  avail  himself  thereof,  to 
move  for  its  dismissal  upon  the  ground  that  since  it  was  taken  it 
has  become  ineffectual 

£6]  Id. — Failtjee  of  Subetibs  to  Justify — Second  Attempted  Appeal 
iNBFFEerivs. — Where,  on  an  appeal  from  a  judgment  rendered  by 
a  justice's  court,  the  sureties  upon  the  undertaking,  in  response  to 
exception  to  their  sufficiency,  fail  to  justify,  the  superior  court  has 
no  jurisdiction  other  than  to  dismiss  the  appeal,  notwithstanding 
that  before  the  expiration  of  the  time  within  which  the  sureties 
might  qualify  and  while  the  first  appeal  is  operative,  a  second 
notice  of  appeal  and  undertaking  thereon  are  filed. 

PROCEEDING  in  Certiorari  to  review  the  action  of  the 
Superior  Court  of  Los  Angeles  County  in  denying  petitioner's 
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motion  to  dismiss  an  appeal  from  a  judgment  rendered  by  a 
Justice's  Court.    Order  denying  motion  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  N.  Wheaton  for  Petitioner. 

Charles  M.  Ackerman  for  Respondents. 

SHAW,  J. — Certiorari.  The  question  presented  is  the 
power  of  the  superior  court  to  proceed  with  the  trial  of  an 
action  pending  therein  on  appeal  from  a  judgment  rendered 
by  a  justice's- court,  after  denying,  a  motion  to  dismiss  the 
same  made  upon  the  ground  that  the  superior  court  is  with- 
out jurisdiction  to  try  the  case,  for  the  reason  that  the  sure- 
ties upon  the  undertaking  failed  to  qualify  within  five  days 
after  exceptions  interposed  to  their  sufficiency,  and  that  a 
second  notice  of  appeal  and  undertaking  thereon,  filed  before 
the  expiration  of  the  time  within  which  the  sureties  might 
have  qualified  and  while  the  first  appeal  was  operative,  was  a 
nullity, 

[1]  An  appeal  from  a  justice's  court  is  taken  by  filing  a 
notice  thereof  with  the  justice  and  serving  a  copy  thereof  upon 
the  adverse  party  (Code  Civ.  Proc,  sec.  974),  but  it  **is  not 
effectual  for  any  purpose,  unless  an  undertaking  be  filed  "^ 
(Code  Civ.  Proc,  sec.  978).  This  implies  that  it  is  effectual 
if  the  undertaking  required  be  filed.  [2]  Appellant,  in  giv- 
ing the  notice  and  filing  the  undertaking,  having  fully  com- 
plied with  the  provisions  of  the  code,  the  justice  was  divested 
of  all  jurisdiction  in  the  matter  other  than,  as  required  by  sec- 
tion 977  of  the  Code  of  Civil  Procedure,  and  subject  to  the 
payment  of  his  fees,  to  transmit  the  record  to  tbe  clerk  of  the 
superior  court  for  further  proceedings.  [3]  '*The  jurisdic- 
tion of  the  superior  court  attached  upon  the  perfecting  of  the 
appeal  by  the  filing  of  the  undertaking,  and  having  once 
attached  could  be  divested  only  by  an  order  of  dismissal  or 
some  other  act  of  that  court."  (Moffat  v.  Oreenwalt,  90  Cal. 
368,  [27  Pac.  296].)  The  first  appeal  having  been  perfected, 
it,  ipso  facto,  effected  a  transfer  of  the  case  to  the  superior 
court;  hence,  there  was  nothing  in  the  justice's  court  which 
could  be  made  the  subject  of  the  second  appeal  (Brown  v. 
Plummer,  70  Cal.  337,   [11  Pac.  631];  Tompkins  v.  Mont- 
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gomery,  116  Cal.  120,  [47  Pac.  1006]),  and  the  proceeding, 
since  there  was  nothing  upon  which  it  could  operate,  was, 
therefore,  a  nullity.  [4]  While  section  978a  of  the  Code  of 
Civil  Procedure  provides  that  where  an  exception  to  the  suffi- 
ciency of  the  sureties  is  interposed  they  must  justify  within 
five  days  thereafter,  otherwise  the  appeal  must  be  regarded 
as  if  no  such  undertaking  had  been  given,  this  does  not,  ipso 
facto,  affect  the  appeal,  the  perfecting  of  which  has  vested 
jurisdiction  of  the  case  in  the  fiut>erior  court,  but,  as  said  in 
Mo  fat  V.  Oreenwalt,  supra,  the  provision  is  to  be  construed 
*'as  giving  to  the  respondent  the  right,  if  he  shall  choose  to 
avail  himself  thereof,  to  move  for  its  dismissal  upon  the 
ground  that  since  it  was  taken  it  has  become  ineffectual.*' 
[6]  The  purported  appeal  in  the  second  proceeding,  there- 
fore, being  a  nullity  and  the  sureties  upon  the  undertaking  on 
the  first  appeal  having,  in  response  to  exception  to  their  suffi- 
ciency, failed  to  justify,  it  follows  that  upon  the  conceded 
showing  of  such  fact  made,  the  court  had  no  jurisdiction  other 
than  to  make  an  order  granting  petitioner's  motion. 

The  order  denying  petitioner's  motion  to  dismiss  the  appeal 
in  that  certain  action  wherein  Lewis  E.  Tucker  is  plaintiff  and 
petitioner  is  defendant,  now  pending  in  the  superior  court  of 
Los  Angeles  County,  is  annulled,  and  it  is  further  ordered  that 
respondent  refrain  and  desist  from  any  action  or  proceeding 
therein  other  than  to  make  an  order  dismissing  the  appeal 
from  the  judgment  rendered  by  the  justice '•  court 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cir.  No.  1906.    Third  Appellate  Distriet.— Mansh  28,  1910.] 

CHAS.  B.  BLESSING,  etc.,  Respondent,  v.  EMMA  FET- 
TERS et  al.,  Appellants. 

[1]  Landlobd  and  Tenant —  Eviction  —  Termination  of  Lbasb  —  Bb- 
ooviRY  OP  Deposit. — In  this  action  brought  bj  a  successor  in  in> 
terest  of  a  tenant  to  recover  from  the  landlord  moneys  deposited 
as  security  for  the  performance  of  the  covenants  of  the  lease,  upon 
the  claim  that  there  had  been  an  eviction  of  the  tenant  by  the  land- 
lord and  a  consequent  termination  of  the  lease,  there  was  sufficient 
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eridence  to  justify  the  finding  of  the  trial  court  that  there  was  a 
termination  of  the  lease  by  eviction^  and  eonsequentlj  the  landlord 
was  not  entitled  to  retain  the  deposit. 

[2]  lb. — CONSTBUCnvB  E?vicTiON. — Any  intentional  and  injurious  inter- 
ference by  the  landlord  which  deprives  the  tenant  of  the  means 
or  the  power  of  beneficial  enjoyment  of  the  demised  premises  or 
any  part  thereof,  or  materially  impairs  such  beneficial  enjoyment, 
is  a  constructive  eviction. 

[3]  Id. — ^Retention  of  Dxposit. — ^A  landlord  is  not  entitled  to  retain 
a  deposit  given  to  secure  certain  covenants  after  the  terounation 
of  the  lease  by  eviction. 

[4]    lb.-— ASSIONMKNT  OP  LXASB— BBEACH  OF  OOVSNANT— FOEFBITOftE.— 

Although  an  assignment  of  a  half  interest  in  a  lease  to  a  person 
with  whom  a  partnership  had  been  formed  and  its  subsequent  use 
by  the  partnership  was  without  the  written  consent  of  the  land- 
lord and  in  violation  of  a  covenant  in  the  lease,  it  did  not  create 
a  forfeiture  of  the  lease,  especially  after  the  landlord  accepted 
the  rent  with  knowledge  of  the  assignment. 

£51  lb.— Bankbuptot  of  Pabtnxep— Right  to  Possession.— Even  after 
such  assignee  filed  his  petition  in  bankruptcy,  the  original  lessee 
was  entitled  to  hoM  possession  and  to  have  someone  on  the  premises 
on  his  behalf,  not  only  under  his  right  as  original  lessee  but  also 
u  the  remaining  solvent  partner,  until  he  consented  to  have  the 
partnership  property  administered  in  bankruptcy. 

[6]  Parties  —  Action  Against  Wife  —  Joindee  of  Husband  —  Jxtdg- 
MENT. — In  an  action  against  a  married  woman  in  which  her 
husband  is  joined  as  a  party  defendant  merely  because  he  is  such 
husband,  no  judgment  should  be  entered  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.  Thos.  C.  Denny,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Cowan  for  Appellants. 

Reuben  Q.  Hunt  and  Samuel  M.  Samtcr  for  Respondent 

BUCK,  P.  J.,  pro  tern, — This  is  an  action  brought  by  a 
successor  in  interest  of  a  tenant  to  recover  from  the  landlord 
moneys  deposited  as  security  for  the  performance  of  the  cove- 
nants of  the  lease,  upon  the  claim  that  there  had  been  an  evic- 
tion of  the  tenant  by  the  landlord  and  a  consequent  termina- 
tion of  the  lease.    With  the  foregoing  cause  of  action  there  is 
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joined  a  cause  of  action  to  recover  the  sum  of  $250  deposited 
by  the  tenant  with  the  landlord  at  the  time  of  the  making  of 
the  lease,  with  the  understanding  that  this  sum  should  be  re- 
turned by  the  landlord  to  the  tenant  at  tlie  termination  of  the 
lease  upon  the  renewal  of  a  certain  liquor  license  in  favor  of 
the  landlord. 

The  case  waa  tried  without  a  jury,  and  the  court  found  that 
there  waa  an  eviction  and  that  plaintiff  was  entitled  to  recover 
the  $250  deposited  to  cover  the  saloon  license,  and  also  was  en- 
ititled  to  recover  the  sum  of  one  thousand  dollars  deposited  as 
security  for  the  performance  of  the  covenants  of  the  lease,  less 
the  sum  of  $350,  being  the  damage  caused  by  breach  of  cove- 
nant to  take  proper  care  of  the  premises  and  goods  leased. 
Judgment  accordingly  in  the  sum  of  nine  hundred  dollars  was 
given  against  defendants  Emma  Fetters  and  her  husband 
George  Fetters,  from  which  they  each  took  this  appeal. 

In  appellants'  brief  no  points  are  made  or  suggested  in  re- 
gard to  the  findings  or  evidence  in  the  cause  of  action  in  re- 
gard to  the  $250  deposited  on  account  of  the  liquor  license. 

In  their  brief  ''appellants  claim  in  this  action  that  the  sole 
question  for  decision  is  did  the  lessor  either  actually  or  con-* 
structively  evict  the  tenant  Nichols t*'  On  this  issue  the  find- 
ing of  the  court  was  as  follows : 

**0n  or  about  the  thirteenth  day  of  September,  1917,  the 
def etidant  Emma  Fetters,  while  the  said  lease  was  still  in  full 
force  and  effect,  wrongfully  re-entered  upon  the  said  hotel 
premises  and  evicted  all  persons  therefrom  and  assumed  pos- 
session thereof,  all  without  the  consent  and  against  the  will  of 
said  partnership,  said  Nichols,  and  said  bankrupt,  and  thereby 
terminated  said  lease  and  released  the  said  Nichols  from  his 
obligation  to  pay  rent  under  said  lease.  Ever  since  such  re- 
entry the  defendant  Emma  Fetters  has  been  and  now  is  in  full 
possession  of  the  said  premises  to  the  exclusion  of  said  Nichols, 
the  said  bankrupt,  the  said  partnership,  and  the  plaintiff  as 
such  receiver  and  trustee.  Ever  since  on  or  about  the  fourth 
day  of  October,  1917,  the  defendants  have  been  operating  the 
said  hotel  premises  for  their  own  use  and  benefit,  to  the  ex- 
clusion of  said  Nichols,  the  said  bankrupt,  the  said  partner- 
ship, and  the  plaintiff  as  such  receiver  and  trustee." 

This  finding  is  in  strict  accord  with  the  issues  made  by  the 
pleadings,  and  no  issue  is  raised  by  the  pleadings  in  regard 
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to  the  termination  of  the  lease  in  any  other  manner  than  by 
the  eviction  above  found. 

On  niost  points  the  evidence  is  sharply  in  conflict,  and  in 
some  respects  the  inferences  which  may  be  drawn  from  the 
evidence  are  equally  conflicting.  But  it  substantially  appears 
from  the  evidence  that  the  lease  in  question  was  executed  on 
the  second  day  of  January,  1917,  for  the  term  of  five  years,  at 
the  annual  rental  of  $960,  payable  quarterly  in  advance,  and 
was  for  the  property  known  as  the  **  Hotel  Chauvet,"  consist- 
ing of  the  hotel  building  and  hotel  equipments  and  furniture 
therein  contained,  and  of  the  estimated  value  of  one  thousand 
dollars.  The  lease  contained  the  usual  covenants  for  the  pay- 
ment of  rent,  and  that  the  tenant  should  not  **  voluntarily  or 
involuntarily  assign  this  lease  without  the  written  c<msent" 
of  the  landlord,  and  provided  that  the  tenant  should  conduct 
the  hotel  business  in  a  quiet,  lawful,  and  orderly  manner,  and 
should  properly  care  for  the  premises  and  keep  the  buildings 
in  good  condition  of  repair  at  his  own  cost  and  expense,  and 
^'upon  the  expiration  of  this  lease  or  any  sooner  determination 
thereof,  the  tenant  will  quit  and  surrender  the  premises  and 
all  of  said  personal  property  in  as  good  state  and  condition 
as  reasonable  use  and  wear  thereof  will  permit."  And  the 
lease  further  recited  that  the  tenant,  upon  the  execution  of 
the  lease,  has  deposited  with  the  landlord  "the  sum  of  one 
thousand  ($1000.00)  dollars  as  a  guaranty  that  he  will  faith- 
fully perform/each  and  every  of  the  covenants  of  this  lease, 
and  said  sum  of  one  thousand  ($1000.00)  dollars  is  to  be  kept 
and  retained  by  the  said  party  of  the  first  part  (the  landlord) 
during  the  term  of  this  lease  as  a  guaranty  for  the  faithful 
performance  thereof,  and  any  damage  or  detriment  that  said 
party  of  the  first  part  may  sustain  by  reason  of  any  violation 
of  any  of  the  covenants  of  this  lease  shall  be  indemnified  and 
paid  from  said  sum  of  one  thousand  ($1000.00)  dollars." 

On  May  15th,  following  the  execution  of  the  lease,  the  ten- 
ant Nichols  entered  into  an  agreement  of  partnership  with  one 
Oscar  Banks  for  the  purpose  of  conducting  the  hotel  and 
saloon  business  in  the  leased  premises.  For  a  one-half  inter- 
est in  the  business  Banks  paid  to  Nichols  the  sum  of  eight 
hundred  dollars  and  received  from  Nichols  an  assignment  of  a 
one-half  interest  in  the  lease  and  moneys  deposited  under  the 
terras  of  the  lease.  The  defendant  had  knowledge  of  this 
transaction  and  of  the  association  of  Banks  in  the  businessy 
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but  never  gave  any  written  consent  to  the  assignment,  though 
there  is  testimony  to  the  effect  that  she  promised  so  to  do.  On 
July  1,  1918,  the  rent,  payable  quarterly  in  advance  to  Octo- 
ber 2, 1918,  was  paid  by  Nichols  and  accepted  by  the  landlord. 
Later  in  July  some  controversy  arose  between  the  parties  and 
the  landlord,  Emma  Fetters,  who  claimed  that  the  hotel  busi- 
ness was  not  being  conducted  iit  a  proper  and  lawful  manner, 
and  after  offering  Banks  $250  for  his  interest  she  stated,  **If 
you  don 't  want  to  sell  sooner  or  later  you  have  to  gp  out,  and 
if  you  don't  go  out  I  will  show  you  that  I  have  to  put  you 
out.*'  About  two  weeks  after  this  Nichols  went  away  on  a 
trip,  leaving  his  partner  Banks  *'in  charge  of  the  place.'* 
But  he  returned  in  about  two  weeks  after  some  attachments 
had  been  levied  upon  the  place.'  After  these  attachments 
were  paid  off  by  himself  and  Banks,  he  went  away  again,  leav- 
ing Banks  in  charge,  and  saying  that  **he  wanted  to  go  on  a 
trip."  Shortly  after  other  attachments  were  levied  and  Mrs. 
Fetters  appeared  at  the  place  and  told  Banks  **that  if  Mr. 
Nichols  wasn't  there  she  would  have  to  take  over  the  place 
and  if  I  would  not  go  out  she  would  put  me  out,  and  that  I 
had  no  business  over  there  and  I  should  not  stay ;  that  I  would 
spoil  her  business,  her  whole  investment."  To  which  Banks 
replied,  *'I  am  in  charge  of  this  place,  and  I  take  very  well 
care  for  it."  Whereupon  Banks  *'sent  a  telegram  to  Mr. 
Nichols  that  the  Chauvet  hotel,  the  saloon  was  attached,  and 
I  ask  him  for  his  advice  what  to  do.  I  waited  a  couple  of 
days  and  finally  a  telegram  came  and  said  to  do  the  best  I 
could,  so  I  went  up  to  Santa  Rosa  and  I  left  Mr.  Billie  Kams 
in  charge  of  the  place  and  I  told  him  if  anybody  comes  and 
wanted  to  go  in  that  place  don't  let  them  in."  Upon  return- 
ing from  Santa  Rosa  about  September  11th,  Banks  was  taken 
in  custody  by  the  constable  upon  a  warrant  of  arrest  sworn  to 
by  Mrs.  Fetters  and  taken  back  to  the  hotel,  where  he  found 
Mrs.  Fetters  in  possession  with  the  constable.  She  told  him, 
among  other  things,  '*If  you  don't  go  out  I  will  have  to  put 
you  out,  and  if  you  don't  go  out  I  will  put  you  in  jail,  you  to 
stay  there."  After  Mrs.  Fetters  had  taken  an  inventory  of 
the  furniture  in  the  place,  Banks  was  told  by  her  that  he  could 
now  go.  And  Banks  left,  fearing,  as  he  states,  that  if  he  did 
'  not  go  she  would  have  him  prosecuted  and  sent  to  the  state's 
Drison.  And  *'Mrs.  Fetters  commanded  the  constable  to  lock 
everything  in  the  house,  let  nobody  in  there,  and  she  would 
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put  somebody  in  or  the  constable  would  put  somebpdy  in,  and 
Mr.  Doon,  what  was  there,  I  told  him  to  take  charge  of  the 
place,  and  she  says,  'There  will  be  nobody  here  in  the  place, 
that  place  belongs  to  me  and  I  don't  want  to  have  nobody  run 
my  place.'  So  I  went  to  take  the  bus  to  Napa  and  I  never 
went  back.'*  Banks  had  already  contemplated  going  into 
bankruptcy,  and  for  that  purpose  had  made  an  inventory  of 
and  segregated  a  part  of  the  personal  property  belonging  to 
him  on  the  premises,  and  on  September  13th  Banks  filed  his 
petition  in  bankruptcy  and  on  that  day  was  adjudged  a  bank- 
rupt. On  September  28th  the  plaintiff  herein  was  appointed 
receiver  and  on  October  4th  appointed  trustee  in  bankruptcy. 
On  September  20th  Nichols  filed  in  the  bankruptcy  court  his 
written  consent  to  the  admii^ftration  of  the  partnership  affairs 
by  the  bankruptcy  court.  But  prior  to  this  and  since  the 
attachments  were  dissolved  by  the  adjudication  in  bankruptcy 
Mrs.  Fetters  directed  the  attachment  keeper  of  the  property 
on  the  premises  to  '*stay  there  and  take  care  of  the  place;  that 
she  would  have  to  keep  a  man  there  on  account  of  the  neigh- 
bors." Also  at  the  time  of  the  last  attachment,  on  or  about 
September  11th,  Mrs.  Fetters  told  one  of  the  attaching  cred- 
itors, who  had  just  levied  an  attachment  at  her  suggestion, 
*'We  will  have  to  get  them  out,  or  I  will  have  to  get  them 
out — .  The  remark  was  made  at  the  time  I  put  the  attach- 
ment on  there,  struck  me  that  Mrs.  Fetters  certainly  wanted 
to  get  them  out." 

[1]  From  the  foregoing  it  appears  that  there  was  suffi- 
cient  evidence  to  justify  the  finding  of  the  trial  court  that 
there  was  a  termination  of  the  lease  by  eviction  before  the 
appointment  of  the  trustee  in  bankruptcy,  and  that  conse- 
quently the  defendant  landlord  was  not  entitled  to  retain  the 
deposit  given  to  secure  the  performance  of  the  covenants  of 
the  lease  after  it  had  been  thus  wrongfully  terminated  by  her. 
[2]  As  stated  in  the  case  of  New  State  Breunng  Assn.  v. 
MUler,  43  Okl.  183,  [141  Pac.  1175] :  ''Any  intentional  and 
injurious  interference  by  the  landlord  which  deprives  the  ten- 
ant of  the  means  or  the  power  of  beneficial  enjojrment  of  the 
demised  premises  or  any  part  thereof,  or  materially  impairs 
such  beneficial  enjoyment  is  a  constructive  eviction."  And 
the  case  of  Onward  Const,  Co,  v.  Harris  (Sup.),  144  N.  Y. 
Supp.  318,  holds  that  threats  and  abusive  language  may  in 
some  instances  be  sufficient  to  constitute  an  eviction.     [3] 
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And  the  following  authorities  are  conclusive  on  the  proposi- 
tion that'  a  landlord  is  not  entitled  to  retain  a  deposit  given 
to  secure  certain  covenants  after  the  termination  of  the  lease 
bj?  eviction:  Green  v.  Frdhm,  176  Cal.  259,  [168  Pac.  114] ; 
Rehkopf  V.  Wirz,  31  Cal.  App.  695,  [161  Pac.  285] ;  Rez  v. 
Summers,  34  Cal.  App.  527,  [168  Pac.  156] ;  WoUenshlager 
V.  Maclean,  34  Cal.  App.  102,  [166  Pac.  853] ;  Tififany  on 
Landlord  and  Tenant,  pp.  1221,  1258;  Wilson  v.  Agnew,  25 
Colo.  App.  109,  [136  Pac.  96]. 

[4]  Though  the  assignment  of  the  half  interest  in  the  lease 
to  Banks  and  its  use  by  the  partnership  was  without  the  writ- 
ten consent  of  the  landlord  and  in  violation  of  the  covenant  in 
the  lease,  it  did  not  create  a  forfeiture  of  the  lease,  especially 
after  the  landlord  had  accepted  tfce  rent  with  knowledge  of  the 
assignment  {Garda  v.  Gunn,  119  Cal.  315,  319,  [51  Pac. 
684].) 

[6]  The  evidence  is  sufficient  to  show  that  at  the  time  of 
Banks'  eviction  Nichols  had  not  abandoned  the  lease  and  that 
Banks  was  attempting  to  hold  possession,  not  only  for  himself, 
but  also  to  take  care  of  the  property  for  Nichols.  B\irther- 
more,  even  after  the  bankruptcy  proceedings  on  September 
13th,  Nichols  was  entitled  to  hold  possession  and  to  have  some- 
one on  the  premises  on  his  behalf,  not  only  under  his  right 
as  original  lessee  but  also  as  the  remaining  solvent  partner 
until  he  consented  to  have  the  partnership  property  adminis- 
tered in  bankruptcy.  (Francis  v.  McNeal,  228  U.  S.  696,  at 
page  700,  [L.  R.  A.  1915^,  706,  57  L.  Ed.  1029,  33  Sup.  Ct 
Rep.  701,  see,  also,  Rose's  U.  S.  Notes].) 

[6]  Appellants  insist  that  in  any  event  the  judgment 
against  the  husband,  George  Fetters,  should  be  reversed.  And 
it  is  clear  both  from  the  evidence  and  the  judgment-roU  that 
no  judgment  should  have  been  entered  against  him.  In  the 
complaint  it  is  stated  that  **Said  George  Fetters  is  joined  as 
party  defendant  herein  only  because  of  the  provisions  of  sec- 
tion 370  of  the  Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia." And  at  the  opening  of  the  trial  counsel  stated: 
**The  only  reason  George  Fetters  is  joined  as  a  defendant  is 
because  he  is  the  husband  of  Emma  Fetters."  But,  notwith- 
standing this,  the  plaintiff  took  judgment  that  he  "have  and 
recover  of  and  from  the  defendants  Emma  Fetters  and  George 
Fetters,  her  husband,  the  sum  of  nine  hundred  dollars,  etc." 
By  its  terms  this  judgment  unjustly  binds  and  affects  not  only 
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the  separate  property  of  George"  Fetters  but  also  the  com- 
munity property.  But,  as  stated  in  the  ease  of  Terry  v.  Supe- 
rior Court,  110  Cal.,  at  page  ,88,  [42  Pae.  465],  husbands  be- 
come **  proper  and  necessary  parties  defendant,  not,  however,, 
to  the  end  that  they  or  their  property  should  be  bound  by  the 
judgment,  but  solely  that  they  might  be  able  to  aid  their  wives 
in  their  defense.  The  present  utility  of  the  sti^ute  in  this 
progressive  day  may  be  open  to  question,  but,  however  this 
may  be,  it  was  done  at  a  time  when  the  lawmakers,  perhaps 
with  mistaken  chivalry,  believed  that  a  wife  brought  into  liti* 
gation  might  be  the  better  for  the  comfort,  protection,  and 
support  of  her  husband's  authorized  presence.*'  (See,  also,. 
Van  Mar  en  v.  Johnson,  15  Cal.  308.) 

Substantial  justice,  however,  can  be  accomplished  by  a  modi- 
fication of  the  judgment.  {Davis  v.  Lamb  et  al.,  5  Cal.  Unrep^ 
765,  [35Pac.  306].)  ■ 

It  is  therefore  ordered  that  the  judgment  as  to  the  defend- 
ant Emma  Fetters  be  afSrmed,  with  direction  to  the  trial  court 
that  the  judgment  be  modified  so  as  to  provide  that  it  do  not 
affect  the  separate  property  of  the  defendant  George  Fetters 
or  the  community  property  (Van  Maren  v.  Johnson,  supra) ^ 
and  as  so  modified  the  judgment  will  be  affirmed  without  costs 
to  either  appellant. 

Hart,  J.,  and  Burnett,  JT.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  May  26, 1919. 

All  the  Justices  concurred 
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[CSv.   No.   ^733.    Pirot  Aippelkite  District,  DiTirion   Two.—March   28, 

1919.] 

CATHERINE  TRULL,  Respondent,  v.  THE  INDEPEND- 
ENT  ORDER  OF  PURITANS  (a  Corporation),  Appel- 
lant. 

[1]  Life  Insurance — Misnomer  of  Inbueed— Action  on  Policy — Evi- 
dence.— In  an  action  on  a  Ufe  insurance  poHcy  issued  hj  a  fraternal 
organization  and  assumed  hj  the  defendant,  there  is  no  error  in 
admitting  in  evidence  over  objection  of  the  defendant  the^riginal 
certificate  of  insurance  which  purported  to  run  to  "George  E. 
Pruir*  instead  of  "George  E.  Trull,"  where  the  defendant  had  re- 
ceived payments  from  Trull,  an^  in  its  answer  set  up  its  assump- 
tion of  the  particular  certificate,  referring  to  it  by  number. 

[2]  Id. — Answer — ^Writing  not  Denied—Admission. — In  such  action, 
where  the  application  for  the  assumption  of  the  insurance  contract 
bj  the  defendant  was  set  forth  in  full  in  its  answer,  and  was  not 
denied  under  oath  within  ten  days,  it  was  admitted  for  all  purposes 
of  the  case. 

[8]  Id. — Misrepresentations — Burden  of  Proof. — In  such  action,  the 
burden  of  proving  misrepresentations  was  on  the  defendant,  and 
where  the  only  witness  it  produced  was  the  physician  who  examined 
the  ineured,  and  he  testified  l^at  at  the  time  of  the  application  for 
assumption  of  the  policy  he  had  no  reason  to  believe  that  the 
insured  was  otherwise  than  in  good  health,  it  not  only  failed  to 
make  out  its  defense,  but  supported  the  plaintiff's  case. 

[4]  Id.— Sufficiency  of  Complaint.— In  this  action  on  a  life  insur- 
ance policy,  the  complaint  was  not  defective  in  failing  to  set  forth 
in  full  the  original  application  for  insurance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  GrotherSy  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  P.  Fury  for  Appellant. 

Clin  L.  Berry  for  Respondent 

LANGDON,  P.  J.— The  defendant  appeals  from  a  judg- 
ment on  a  life  insurance  policy  issued  by  the  Knights  of  Honor 
and  assumed  by  the  defendant. 
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From  an  examination  of  the  entire  record,  it  appears  that 
in  1890  the  Biiights  of  Honor  issued  a  policy  or  certificate  of 
insurance  in  t^e  name  of  George  E.  PruU,  which  was  deliv- 
ered to  George  E.  Trull.  The  Knights  of  Honor  received  pay- 
"  ments  of  premiums  from  Trull  for  something  over  twenty-five 
years,  the  last  payment  having  been  made  in  November,  1915, 
one  month  after  the  Knights  of  Honor  had  gone  into  the  hands 
of  a  receiver.  The  acceptance  indorsed  on  the  certificate  was 
signed  George  E.  Trull.  On  November  13,  1915,  Trull  made 
an  application  to  the  defendant  for  the  latter  organization  to 
assume  the  insurance,  in  which  the  applicant  recited  the  facts 
of  his  memlvBrship  in  the  Knights  of  Honor,  warranted  that 
he  was  then  in  sound  health,  that  he  knew  no  cause  in  connec- 
tion with  his  physical  condition  that  would  be  a  bar  to  his 
securing  life  insurance,  or  would  in  any  way  shorten  his  life, 
and  that  any  untruthful  statements  or  violations  of  the  laws 
of  this  order  should  render  his  certificate  void.  This  applicar 
tion  was  accepted  by  the  defendant,  which  issued  to  him  a  re- 
ceipt-book in  the  name  of  George  E.  Trull,  in  which  it  entered 
successive  payments  made  to  it  by  him,  monthly.  Trull  died 
in  June,  1916,  and  the  defendant  refused  to  pay  to  the  benefi- 
ciary, the  widow  of  the  insured,  who  brought  this  suit. 

In  the  complaint  it  is  alleged  that  the  Knights  of  Honor 
issued  **a  certain  policy  of  insurance  in  the  words  and  figures 
following,  to  wit''  (here  being  set  forth  the  original  benefit 
certificate).  The  certificate  stated  that  it  was  issued  '*upon 
evidence  received  from  said  Lodge  (one  in  San  Francisco) 
that  he  has  lawfully  received  the  degree  of  Manhood,  and  is 
a  contributor  to  the  Widows  and  Orphans  Benefit  Fund  of 
this  Order  and  upon  condition  that  statements  made  by  said 
member  in  his  petition  for  membership,  and  the  statements 
made  by  him  to  the  Medical  Examiner,  be  made  a  part  of  this 
contract,  and  warranted  to  be  true,  and  upon  condition  that 
he  complies  with  the  laws,  rules  and  regulations  now  govern- 
ing this  Order,  or  that  may  be  hereafter  enacted  for  its  gov- 
ernment." 

The  defendant  demurred  generally  and  specially,  because 
the  statements  made  to  the  medical  examiner  were  not  alleged. 
After  the  demurrer  was  overruled,  the  defendant  answered, 
denying  the  issuance  of  the  certificate  and  that  it  was  as  set 
forth  in  the  complaint  for  the  reason  that  it  had  no  informa- 
tion or  belief  on  the  subject  sufficient  to  enable  it  to  answer 
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thereto.  There  were  similar  denials  in  regard  to  the  allega- 
tions as  to  the  payment  of  premiums  and  the  performance  of 
conditions  by  the  insured  under  the  terms  of  the  policy,  and 
as  to  the  alleged  financial  difficulties  of  the  Knights  of  Honor. 
The  defendant  set  up  the  application  of  Trull  to  the  defend- 
ant for  the  assumption  of  the  insurance,  and  alleged  on  infor- 
mation and  belief  that  at  the  time  of  making  the  latter  appli- 
cation Trull  was  suffering  from  a  disease  which,  it  was  further 
alleged,  contributed  to  his  death. 

The  appellant  relies  on  claimed  errors  in  rulings  on  evi- 
dence, insuflSciency  of  the  evidence  to  justify  the  decision,  and 
claimed  error  in  overruling  the  demurrer. 

[1]  The  defendant's  first  exception  was  to  the  admission 
over  objection  of  the  original  certificate  of  insurance,  because 
it  purported  to  run  to  George  B.  Prull  instead  of  George  E. 
Trull.  The  suit  was  on  the  contract  of  the  defendant  assum- 
ing in  favor  of  Trull  and  his  beneficiary  the  obligation  of  the 
Knights  of  Honor  to  pay  on  the  original  certifi'cate  issued  to 
Trull  although  the  name  was  written  therein  as  Prull.  It 
does  not  appear  the  defendant  was  in  any  way  misled.  The 
defendant  had  received  pajonents  from  Trull,  and  in  its  an- 
swer it  set  up  its  own  assumption  of  the  particular  certificate, 
referring  to  it  by  number.  The  lower  court  treated  the  word 
**Prull"  in  the  certificate  as  a  clerical  error.  Under  aU  the  cir- 
eumstances  the  certificate  was  properly  received  in  evidence. 

[2]  The  defendant  offered  in  evidence  the  application  for 
the  assumption  of  the  insurance  contract  by  the  defendant  and 
excepted  to  its  rejection  by  the  court.  The  application  was 
set  forth,  in  full  in  the  answer,  and  was  not  denied  under  oath 
within  ten  days.  It  was  therefore  admitted  for  all  purposes 
of  the  case.  (Code  Civ.  Proc.,^  sec.  448.)  The  court  found 
that  it  was  made  by  Trull  and  further  found  that  the  state- 
ments contained  in  it  were  not  untrue.  If  these  findings  are 
supported,  the  appellant  was  not  injured  by  any  remarks  made 
by  the  judge  at  the  time  of  his  ruling  concerning  the  mate- 
riality of  the  evidence. 

[3]  The  appellant  claims  the  evidence  was  insufficient  to 
justify  the  decision.  The  finding  that  the  original  certificate 
was  issued  to  Trull  is  attacked.  This  is  the  same  contention 
in  regard  to  the  clerical  error  by  which  the  name  was  written 
Prull,  although  both  insurers  received  the  premium  payments 
from  Trull.    This  finding  was  sustained  by  the  evidence.    The 
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finding  that  the  statements  made  in  the  application  for  as- 
sumption are  true  is  sustained  by  the  evidence  notwithstand- 
ing the  attempt  on  the  part  of  the  appellant  to  avoid  the 
effect  of  the  evidence  of  its  own  medical  witness,  the  attend- 
ant physician  of  Mr.  Trull,  who  testified  that  at  the  time  of 
the  application  for  assumption  he  had  no  reaaon  to  believe  that 
Trull  was  otherwise  than  in  good  health.  The  burden  of  prov- 
ing misrepresentations  was  on  the  defendant,  and  the  only 
witness  it  produced  was  the  physician.  It  not  only  failed  to 
make  out  its  defense,  but  supported  the  plaintiff's  case.  No 
other  finding  could  properly  have  been  made.  {Mickschl  v. 
National  Council  etc.,  ante,  p.  100,  [180  Pac.  27] ;  Speegle  v. 
Leesey  51  Cal.  415;  Leviston  v.  Ryan,  75  Cal.  293,  [17  Pac. 
239] ;  CownoUy  v.  Hingley,  82  Cal.  643,  [23  Pac.  273].) 

[4]  Appellant's  last  contention  is  that  the  complaint  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action.  Reli- 
ance is  placed  on  GUmore  v.  Lycoming  Ins.  Co.,  55  Cal.  123. 
Reference  is*made  to  Tischler  v.  Calif omia  Farmers'  Mut.  F. 
Ins.  Co.,  66  Cal.  178,  [4  Pac.  1169],  and  Schenck  v.  Hartford 
Fire  Ins.  Co.,  71  Cal.  28,  [11  Pac.  807].  After  these  cases 
were  decided  the  supreme  court  reconsidered  the  matter  in 
Coumi  V.  Phenix  Ins.  Co.,  78  Cal.  181,  [20  Pac.  408].  A  quo- 
tation from  the  opinion  in  the  latter  Case  is  determinative 
upon  the  contention  made  by  the  appellant.  "It  is  argued 
that  the  complaint  is  defective  in  that  it  does  not  set  forth  the 
application  of  the  assured  which  is  declared  to  form  a  part  of 
the  policy.  It  appears  clearly  from  the  complaint  that  there 
was  an  application  which  was  made  a  part  of  the  policy.  The 
contents  are  not  stated  in  the  complaint.  But  it  is  stated  in 
the  complaint  by  appending  the  policy  to  and  making  it  a 
part  of  it,  that  there  was  an  application  and  that  that  appli- 
cation should  be  considered  a  warranty  by  the  assured.  This 
stipulation  of  the  contract  is  a  solemn  engagement  by  the  as- 
sured that  the  representations  made  in  the  application  at  the 
time  they  were  made,  and  when  the  policy  became  a  contract^ 
were  true  and  correct.  There  are  two  classes  of  conditions 
usually  inserted  in  policies,  the  first  pointing  to  the  time  of 
the  contract,  and  second  to  things  which  may  occur  or  which 
may  have  to  be  performed  at  a  time  subsequent.  In  the 
former  case  the  stipulation  is  called  an  affirmative  warranty, 
and  in  the  latter,  a  promissory  wc/rranty.  .  .  .  Afiirmative 
warranties  are  sometimes  called  warranties  in  praesenti.    A 
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breach  of  an  affirmative  warranty  consists  in  the  falsehood  of 
the  affirmation,  when  made,  of  a  promissory  warranty,  which 
is  in  its  nature  executory,  of  the  nonperformance  of  the  stipu- 
lation. ...  In  counting  on  a  policy  of  insurance,  we  cannot 
see  that  there  is  any  necessity  of  averring  performance  by  the 
insured  of  anything  warranted  to  be  true  when  the  policy  waa 
issued,  for  the  reason  that  there  was  nothing  to  be  performed. 
When  the  assured  has  warranted  a  thing  to  exist  or  a  repre- 
sentation to  be  true,  at  a  time  when  the  policy  becomes  con- 
summated as  a  contract,  he  has  done  all  he  can  do."  Fur^ 
ther,  referring  to  the  provisions  of  Code  of  Civil  Procedure, 
section  457,  permitting  the  pleader  to  state  he  has  performed 
all  the  conditions  of  the  contract,  the  court  said:  ''It  is  said 
that  something  materiai,  or  which  may  be  material  to  plain- 
tiff's right  to  recover,  has  been  left  out  of  the  complaint.  In 
reply  to  this,  we  say  it  does  not  appear  that  anything  mate- 
rial in  the  application,  or  which  may  be  material  to  plaintiff's 
case,  has  been  left  out.  The  application  is  not  before  us,  and 
we  cannot  say  what  is  in  it ;  therefore  w^  cannot  say  that  any- 
thing material  is  omitted.  As  to  the  contention  that  there 
may  be  something  material  in  the  application  which  is  omitted 
from  the  complaint,  in  addition  to  what  is  said  above  we  will 
further  say  that  a  demurrer  to  a  complaint  should  not  be  sus- 
tained, because  there  may  be  possibly  something  in  an  applica- 
tion affecting  plaintiff's  right  to  recover  which  is  not  averred 
in  the  complaint.  Certainly  we  should  not  reverse  a  ruling 
of  the  court  below  overruling  a  demurrer  on  a  'perhaps.* 
Error  should  clearly  appear  to  justify  such  a  course." 

The  appellant  seeks  to  distinguish  this  case  from  the  pres- 
ent one  because  the  court  added:  **In  ruling  against  the  de- 
fendant on  the  point  above  discussed,  we  desire  to  say  f  urther, 
that  we  cannot  see  how  it  can  receive  any  detriment  from  the 
lack  of  the  suggested  allegation.  The  policy  states  that  the 
application  is  filed  with  the  defendant,  and  in  its  answer  de- 
fendant can  set  it  out  and  aver  nonperformance  of  anything 
required  by  it  to  be  performed."  The  reasoning  applies  with 
equal  force  here.  The  defendant  assumed  the  obligations  of 
the  contract  in  its  entirety.  It  must  have  been  fully  informed 
in  regard  to  its  terms.  It  accepted  the  premiums  paid  after 
the  assumption.  If  it  did  not  know  the  terms  of  the  contract 
when  it  assumed  them,  it  could  not  be  heard  to  say  after  ac- 
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cepting  its  benefits  that  it  had  no  information  regarding  those 
terms.    Yet,  that  is  just  what  it  did  say  in  its  answer. 
The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 


[Gir.  Now  £009.    First  AppeUate  District,  Diriaiim  One.— Maidi  BS, 

1919.]  ' 

MINA   H.   JOHNSON,   Appellant,   v.   0.   WUNNEE,   Re- 
spondent 

[1]  Leases  —  Oral  Cokteaot  for  —  Spioifio  Peeformanob.  —  An  oral 
contract  between  a  landlord  and  tenant  wherebj  the  tenant  agrees 
to  execute  a  new  lease  to  tbe  entire  premises  when  certain  addi- 
tions to  be  made  bj  tbe  landlord  for  the  benefit  of  such  tenant 
hare  progressed  to  a  given  stage  is  at  no  period  of  its  existence  j 
specificaUj  enforceable. 

[2]  OoNTRACTs  —  Full  Performance  by  One  Party  —  Mutuality  — 
8PE0I110  Pkrforilancb — ^DivisiBiLiTT  OF  COVENANTS. — Neither  party 
to  an  obligation  can  be  compelled  specificallj  to  perform  it  unless 
the  other  party  has  i)erformed,  or  is  liable  to  specificallj  perform; 
and  under  this  rule  the  contract  cannot  be  divided  into  independent 
covenants. 

[8]  LEASES— Action  to  Compel  Specific  Performance — ^Damages  for 
Breach — ^Pleading. — In  an  action  to  compel  specific  performance 
of  an  oral  contract  to  execute  a  lease,  the  court  cannot  allow 
damages  for  breach  of  the  agreement  where  no  issue  of  damages  is 
tendered,  the  only  allegation  of  damage  in  plaintilT's  complaint 
being  a  mere  conclusion  of  law  "that  unless  said  lease  be  executed 
plaintiff  will  suffer  great  and  irreparable  injury  and  loss." 

[4]  Id. — Pleading — Equity. — Before  a  court  of  equity  can  intervene, 
it  is  necessary  to  allege  the  facts  entitling  plaintiff  to  the  relief 
sought 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Walter  H.  Bobinson  for  Appellant 

CosteUo  &  Costello  and  E.  B.  Hoerchner  for  Respondent 

KEBRIQAN,  J, — This  is  an  action  to  compel  specific  per- 
formance of  an  oral  contract,  which  plaintiff  claimed  was  f uUy 
performed  on  her  part.  At  the  time  the  contract  was  entered 
into  the  parties  occupied  the  relation  of  landlord  and  tenant. 
The  defendant,  who  is  the  tenant,  conducted  a  grocery-store 
in  premises  owned  by  plaintiff,  and  he  was  desirous  of  increas- 
ing the  dimensions  of  hi6  floor  space.  Accordingly  the  par- 
.ties  entered  into  an  oral  agreement  whereby  plaintiff  agreed 
to  purchase  a  vacant  lot  adjoining  the  leased  premises,  and 
erect  thereon  a  building  as  an  addition  to  the  store  held  by 
respondent  as  lessee.  The  purchase  of  the  lot  was  made  by 
plaintiff  for  the  sum  of  four  thousand  seven  hundred  dollars, 
and  plans  for  the  erection  of  the  building  were  prepared.  In 
these  plans  it  was  provided  that  the  east  wall  of  the  leased 
building  should  be  removed  so  that  the  addition  erected  should 
be  connected  with  and  open  into  the  store,  and  thus  become 
an  integral  part  of  it.  It  was  further  orally  agreed  by  the 
parties  that  before  the  erection  of  the  building  reached  the 
stage  where  the  removal  of  said  wall  was  necessary,  a  new 
lease  of  the  entire  premises  would  be  executed.  Thereupon 
plaintiff  erected  at  a  cost  of  some  three  thousand  doUars  the 
contemplated  addition,  which,  having  reached  the  point  when 
it  became  necessary  to  remove  the  wall,  plaintiff  signed  and 
tendered  the  contemplated  lease,  which  defendant  refused  to 
execute.  Construction  of  the  addition  was  thereupon  discon- 
tinued by  plaintiff  owing  to  defendant's  refusal  to  comply 
with  his  agreement,  and  this  action  was  brought  to  compel  re- 
spondent to  specifically  perform  his  contract.  Judgment  went 
for  defendant,  and  plaintiff  appeals,  taking  his  appeal  on  the 
jiidjorment-roll  alone.  .     ' 

[1]  In  support  of  the  judgment  respondent  argues  that  as 
the  agreement  was  one  for  the  erection  and  completion  of  a 
building,  it  is  not  the  subject  of  specific  performance,  tox  the 
reason  that  it  lacked  mutuality;  and  it  was  upon  this  ground 
that  the  trial  court  rendered  judgment  in  favor  of  defendant. 
It  is  conceded  that  contracts  of  this  character  cannot  gener- 
ally  be  specifically  enforced,  the  reason  being  that  the  obligor 
cannot  be  forced  to  perform,  and  that  therefore  thfi  obligee 
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should  not  be  compelled  so  to  do.  But,  it  is  insisted  that  in 
the  instant  case  the  contract  was  fully  performed,  for  the  rea- 
son that  the  parties  having  agreed  to  execute  the  lease  when 
the  work  had  progressed  to  the  point  when  the  intersecting 
wall  was  to  be  removed,  when  that  time  arrived  nothing  fur- 
ther remained  executory.  But  a  contract  of  this  character  at 
no  period  of  its  existence  is  specifically  enforceable.  [2] 
Neither  party  to  an  obligation  can  be  compelled  specifically 
to  perform  it  unless  the  other  party  has  performed,  or  is 
liable  to  specifically  perform,  everything  that  he  has  thereby 
undertaken  {Los  Angeles  v.  Occidental  OH  Co,,  144  Cal.  528, 
532,  [78  Pac.  25] ;  TuoJiy  v.  Moore,  133  Cal.  516,  [65  Pac. 
1107]) ;  and  under  this  rule  the  contract  cannot  be  divided 
into  independent  covenants  {Idem).  This  being  so,  specific 
performance  was  rightfully  refused. 

[3]  Plaintiff  further  claims  that  if  the  relief  sought  is  not 
obtainable,  she  ia  still  entitled  to  some  relief.  The  only  other 
possible  relief  would  be  damages  for  breach  of  the  agreement. 
Plaintiff's  whole  theory  of  her  cause  of  action,  however,  was 
for  specific  performance.  Her  complaint  is  entitled,  **  Com- 
plaint in  specific  performance  of  lease, "  and  the  prayer  is  con- 
fined to  that  form  of  relief.  No  issue  of  damages  was  ten- 
dered. The  only  allegation  of  damages  in  plaintiff's  complaint 
13  found  in  the  recital  ''that  unless  said  lease  be  executed 
plaintiff  will  suffer  great  and  irreparable  injury  and  loss." 
Such  an  allegation  is  a  mere  conclusion  of  law  {Mechanics* 
Foundry  v.  RyM,  75  Cal.  602,  [17  Pac.  703];  Bisliop  v. 
Owens,  5  Cal.  App.  87,  [89  Pac.  844].)  [4]  Before  a  court 
of  equity  can  interveiie,  it  is  necessary  to  allege  the  facts  en- 
titling plaintiff  to  the  relief  sought.  Here  no  such  facts  are 
set  forth. 

For  the  reasons  given*the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[0x7,  No.  27G8.    Second  Appellate  District,  Division  One. — ^March  2S, 

1919.] 

THE  CITY  OF  LOS  ANGELES  (a  Municipal  Corporation), 
Appellant,  v.  GEORGE  T.  CLINE  et  al.,  Defendants; 
BETTIB  C.  BOBICK  et  al.,  Bespondents. 

II]  Stbikt  Law  —  Strebt  Opbnino  Act  or  1^03  —  Aaandonmsnt  or 
Pbooeedinos — Attoknbys'  Fbbs — CoNSTiTXJTioNAL  LAW.— The  pro- 
Tision  of  aectioB  14  of  the  Street  Opening  Act  of  1903,  aa  amended 
in  1911,  that  if  the  proceedings  to  condenub  and  take  land  for 
street  purpoeee  "be  abandoned  or  the  action  dismissed  no  attor- 
neyB*  fees  shall  be  awarded  the  defendants  or  either  or  any  of 
them,"  is  contrary  to  the  limitations  prescribed  by  the  constitution, 
and,  therefore,  may  not  be  enforced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
AngeleB  County.    Grant  Jackaon,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Lee  Stephens,  City  Attorney,  C.  D.  Pillsbury  and 
Wm.  P.  Mealey,  Deputy  City  Attorneys,  for  Appellant. 

Daniel  M.  Hunsaker,  Hunsaker,  Britt  &  Edwards  and 
Samuel  Poorman,  Jr.,  for  Bespondents. 

CONBEY,  P.  J.— In  this  action  the  plaintiff  proceeded 
under  the  "Street  Opening  Act  of  1903,"  and  sought  to  con- 
demn  and  take  for  street  purposes  certain  land  of  the  respond- 
ents. After  trial  and  a  verdict  assessing  the  value  of  the  land 
to  be  taken,  an  interlocutory  judgment  was  entered  whereby 
the  property  of  the  respondents  was  condemned  to  the  use  of 
the  plaintiff  upon  the  payment  of  the  amount  specified  in  the 
judgment.  The  compensation  provided  for  by  said  judgment 
was  not  paid.  Instead  thereof,  the  city  attorney,  after  being 
duly  authorized  thereto  by  the  city  council,  moved  the  court 
for  dismissal  of  the  action,  and  a  judgment  of  dismissal  was 
entered.  Thereafter,  upon  motion  of  the  respondents,  the 
court  set  aside  the  judgment  of  dismissal  and  entered  a  new 
judgment  of  dismissal,  awarding  to  respondents  their  costs, 
including  the  sum  of  $850  for  attorney  fees.  From  this  judg- 
ment the  plaintiff  appeals,  and  this  court  is  called  upon  to 
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determine  whether  or  not  the  lower  court  was  authorized  to 
allow  attorney  fees  to  the  respondents. 

Title  VII  of  part  III  of  the  Code  of  Civil  Procedure  pre- 
scribes the  general  rules  for  the  exercise  of  the  right  of  emi- 
nent domain  in  this  state.  In  said  title  YII  is  contained  sec- 
tion 1255a,  which  was  added  to  that  code  by  act  approved 
March  17,  1911.  [Stats.  1911,  p.  377.]  It  prpvides  for  the 
right  of  abandonment  of  a  condemnation  proceeding  and  that 
''upon  such  abandonment,  express  or  implied,  on  motion  of 
defendant,  a  judgment  shall  be  entered  dismissing  the  pro- 
ceeding and  awarding  the  defendant  his  costs  and  disburse- 
ments, which  shall  include  all  necessary  expenses  incurred  in 
preparing  for  trial  and  reasonable  attorney  fees."  Appellant 
does  not  challenge  the  constitutionality  of  section  1255a.  That 
has  been  done  in  other  cases,  wherein  the-'validity  of  the  sec- 
tion was  upheld.  (City  of  Sacramento  v.  Swanston,  29  CaL 
App.  212,  [155  Pac.  101] ;  Silver  Lake  etc.  Co.  v.  City  of  Los, 
Angeles,  32  CaL  App.  123,  [162  Pac.  432].)  It  was  held  that 
the  proceeding  to  condemn  property  for  a  public  use  ''is  so 
differentiated  from  the  ordinary  actions  or  proceedings  in  a 
court  of  justice  ...  as  to  bring  it  within  the  settled  test  jus- 
tifying the  assignment  of  the  proceeding  to  a  particular  class 
for  the  purposes  of  reasonable  provisions  not  applicable  to 
other  classes  of  actions." 

Section  6  of  the  Street  Opening  Act  of  1903,  [Stats. 
1903,  p.  378],  provides  that  the  action  for  condemnation 
of  land  in  proceedings  under  that  act  "shall,  in  all  re- 
spects, be  subject  to  and  governed  by  such  rules  of  the  Code 
of  Civil  Procedure  now  existing,  or  that  may  be  hereafter 
adopted,  as  may  be  applicable  thereto,  except  in  the  particu- 
lars otherwise  provided  for  in  this  act."  Section  14  of  that 
act  declares  the  time  and  terms  upon  which  proceedings  there- 
under may  be  abandoned.  By  act  approved  April  12,  1911, 
[Stats.  1911,  p.  895,  sec.  1],  the  legislature  made  the  follow- 
ing addition  to  said  section  14:  "If  the  proceedings  be  aban- 
doned or  the  action  dismissed  no  attorneys'  fees  shall  be 
awarded  the  defendants  or  either  or  any  of  them."  Appel- 
lant contends  that  by  reason  of  this  amendment,  respondents 
are  deprived  of  the  right  to  attorney  fees  in  this  action,  which 
right  they  otherwise  could  claim  under  section  1255a  of  the 
Code  of  Civil  Procedure.    To  this  contention  the  respondents 
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reply  that  said  amendment  of  section  14  is  void  because  it  is 
in  conflict  with  certain  prohibitions  contained  in  the  constitu- 
tion of  the  state. 

**A11  laws  of  a  geneifal  nature  shall  have  a  uniform  opera- 
tion."    (Const.,  art.  I,  sec.  11.) 

*'The  legislature  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say :  .  .  • 

*'3.  Regulating  the  practice  of  courts  of  justice.  .  .  . 

"33.  In  all  other  cases  where  a  general  law  can  be  made 
applicable.**     (Const,  art.  IV,  sec.  25.) 

These  provisions  of  the  constitution  have  been  illustrated 
and  applied  in  numerous  decisions,  to  only  a  few  of  which  we 
need  briefly  refer.  In  City  of  Pasadena  v.  Stimson,  91  Cal. 
251,  [27  Pac.  607],  after  some  discussion  of  earlier  cases,  the 
court  said:  *'The  conclusion  is,  that  although  a  law  is  general 
and  constitutional  when  it  applies  equally  to  all  persons  em- 
braced in  a  class  founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction,  it  is  not  general  or  constitutional  if 
it  confers  particular  privileges  or  imposes  peculiar  disabili- 
ties or  burdensome  conditions,  in  the  exercise  of  a  common 
right,  upon  a  class  of  persons  arbitrarily  selected  from  the 
general  body  of  those  who  stand  in  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  In  Title  etc.  Restoration  Co. 
V.  Kerrigan,  150  Cal.  289,  325,  [119  Am.  St.  Rep.  199,  8 
L.  R.  A.  (N.  S.)  682,  88  Pac.  356,  366],  the  supreme  court 
again  was  called  upon  to  define  the  differences  between  gen- 
eral laws  and  those  which  are  special,  and  to  emphasize  the 
fact  that  under  appropriate  circumstances  special  rules  may 
be  made  which,  although  applicable  only  to  particular  classes 
of  cases,  yet  retain  the  characteristics  of  general  laws.  The 
court  said:  "After  all,  the  question  of  classification  is  pri- 
marily for  the  legislature.  The  court  is  not  to  set  aside  a 
statute  merely  because  in  its  view  it  may  have  been  unwise  or 
unnecessary  to  apply  certain  rules  to  one  class  of  cases.  Be- 
fore the  act  can  be  declared  invalid  on  this  ground,  it  must 
appear  to  the  court  that  there  was  no  reasonable  basis  on  which 
the  peculiar  legislative  provision  could  have  been  made." 

[1]  The  Street  Opening  Act  of  1903  is  not  the  only  statute 
under  which  the  plaintiff  might  have  elected  to  open  the  street 
and  condemn  therefor  the  land  of  respondents.  Section  36  of 
that  act  provides  that  said  act  shall  in  no  wise  affect  the  Street 
Opening  Act  approved  March  6,  1889,  [Stats.  1889,  p.  70],  or 


Digitized  by  VjOOQIC 


'490  City  op  Los  Angeles  v.  Clinb.     [40  Cal.  App. 

any  other  acts  on  the  same  subject,  but  is  intended  to  provide 
an  alternative  system  of  proceedings  for  the  purposes  stated. 
As  the  act  of  1889  is  silent  on  the  subject  of  allowances  for 
attorney  fees,  it  foUpws  without  any  doubt  that  proceedings 
under  that  act  are  governed  by  the  provisions  contained  in  sec- 
tion 1255a  of  the  Code  of  Civil  Procedure,  under  which,  upon 
abandonment  and  dismissal  of  the  action,  attorney  fees  must 
be  allowed.  There  is  no  diflFerence  between  the  act  of  1889 
and  the  act  of  1903,  upon  which  to  base  a  discrimination  which 
would  deprive  the  defendants  of  the  right  to  an  allowance  for 
attorney  fees  in  one  proceeding,  although  that  right  clearly 
exists  in  the  other  proceeding.  Moreover,  there  is  much  force 
in  the  argument  of  respondents,  that  the  rule  stated  in  section 
1255a  of  the  Code  of  Civil  Procedure,  allowing  attorney  fees 
generally  upon  abandonment  and  dismissal  of  condemnation 
proceedings,  should  exclusively  control  all  such  cases,  because 
equally  in  all  such  cases  the  defendant  property  owner  is 
brought  into  court  against  his  will  and  without  any  claim  that 
he  has  violated  any  obligation  due  from  him  to  the  plaintiff. 
In  this  respect  the  situation  of  the  defendant  is  precisely  the 
same  in  an  action  to  condemn  land  for  street  purposes  as  in 
an  action  to  take  his  land  for  the  use  of  a  railroad  or  for  any 
other  public  use.  Our  conclusion  is,  that  the  provision  here 
under  consideration,  of  section  14  of  the  Street  Opening  Act 
of  1903,  is  contrary  to  the  limitations  prescribed  by  the  con- 
stitution, and  therefore  may  not  be  enforced. 
The  judgment  is  afSrmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  26, 1919. 

Shaw,  J.,  Melvin,  J.,  Lennon,  J.,  and  Olney,  J.,  concurred. 
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[CSt.  No.  2930.    Second  Appellate  Distriet,  Division  One.— March  28, 

1919.] 

L.  J.  THOMAS,  Respondent,  v.  NEWMARK  GRAIN  CO. 

(a  Corporation),  Appellant. 

[1]  CoKPOHATioNs  —  Action  on  Wbitten  Instrument  —  Authositt  ot 
Agent — ^Pukading. — In  an  action  against  a  corporation  on  a  wriir 
ten  infltrmnent  whieh  appears  to  be  in  form  a  bill  of  exchange,  but 
in  effect  answers  to  a  promissory  note,  as  defined  in  section  3245 
of  the  Civil  Code,  alleged  to  hare  been  executed  by  the  person  in 
charge  of  the  business  of  such  corporation,  an  allegation  that  such 
person  in  charge  of  the  corporation's  business  had  authority  to 
execute  the  instrument  is  essential  to  show  liability  against  such 
corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Impe- 
rial County.    Franklin  J.  Cole,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  M.  Norton  and  Childers  &  Bruce  for  Appellant 

Qslen  Nichols  for  Respondent. 

JA&fES,  J.T-Appeal  from  a  judgment  entered  in  favor  of 
the  plaintiff,  presented  on  the  judgment-roll  alone. 

[1]  We  think  that  the  appellant  is  right  in  its  claim  that 
the  complaint  in  the  case  failed  to  state  facts  sufScient  to  con- 
stitute a  cause  of  actioh.  It  was  first  alleged  that  the  appel- 
lant is  a  corporation  organized  under  the  laws  of  California 
and  having  and  maintaining  a  place  of  business  in  the  city  of 
El  Centre,  county  of  Imperial.  These  allegations  followed: 
"That  defendant  P.  A.  Wolz  is,  and  was  during  all  the  times 
mentioned  in  this  complaint,  the  duly  authorized  and  accred- 
ited and  acting  agent  of  the  defendant  Newmark  Grain  Co.  ; 
that  said  F.  A.  Wolz  is,  and  was  at  all  times  mentioned  in  this 
complaint,  in  charge  of  the  business  of  the  defendant  New- 
mark  Grain  Co.,  in  the  county  of  Imperial,  and  is,  and  was, 
in  charge  of  the  place  of  business  of  the  said  defendant  in  the 
city  of  El  Centre,  county  of  Imperial,  state  of  California. 
That  on  the  9th  day  of  June,  1915,  for  a  valuable  considera- 
tion, the  said  F.  A.  Wolz,  as  such  agent  at  El  Centro,  said 
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county  and  state,  made  and  executed  a  certain  draft  in  words 
and  figures  as  follows:  *E1  Centro  6/9/15  A  No  197  Newmark 
Grain  Co.,  Incorporated,  447  So.  Los  Angeles  St.,  Los  Angeles, 
Cal.  Pay  to  the  order  of  L.  J.  Thomas  $600.00  six  hundred 
ft  no/100  dollars.  18627  18627  P.  A.  Wolz,'  and  thereupon 
delivered  said  draft  to  the  plaintiff  herein.*'  The  fourth 
paragraph  of  the  complaint  alleged  that  the  ''draft'*  was  pre- 
sented for  payment  to  appellant  and  payment  refused,  and 
that  no  part  thereof  had  been  paid..  The  written  instrument 
set  out  in  the  complaint  appears  to  have  been  executed  by 
Wolz  alone.  Therefore,  it  was  both  necessary,  in  order  to 
charge  appellant,  that  it  be  made  to  appear  that  the  instru- 
ment was  executed  on  its  behalf,  and  that  Wolz  possessed  au- 
thority to  execute  the  same.  While  it  is  stated  that  Wolz 
was  "in  charge  of  the  business  of  defendant  Newmark  Grain 
Co.  in  the  county  of  Imperial,"  and  that  "as  such  agent  at 
El  Centro"  he  made  and  executed  the  draft,  there  is  no  alle- 
gation showing  that  his  authority  as  the  person  in  charge  of 
the  defendant's  business,  whatever  it  might  have  been,  in- 
cluded authority  to  execute  a  writing  such  as  that  sued  upon. 
We  think  that  such  allegation  was  essential  to  show  liability 
against  this  appellant.  The  instrument  appears  to  be  in  form 
a  bill  of  exchange,  but  in  effect  answering  to  a  promissory 
note,  as  defined  in  section  3245  of  the  Civil  Code. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Ctw.  No.  1856.    Seeond  Appellate  Dutriet,  IMvision  One. — ^Marcli  28, 

1919.] 

HOME  TELEPHONE  AND  TELEGRAPH  COMPANY 
(a  Corporation),  Respondent,  v.  THE  CITY  OF  LOS 
ANGELES  (a  Municipal  Corporation),  et  al..  Appellants. 

11]  Taxation  —  Lsgal  Ooeboion  —  Payment  Under  Protest— Ri- 
OOVERY. — ^It  is  not  essential  _to  a  recovery  of  a  public  tax  that  the 
person  from  whom  payment  thereof  is  demanded  be  threatened 
with  actual  imprisonment  or  threatened  with  the  penalty  of  having 
Ufl  right  to  do  business  taken  away.    There  may  be  penalties  which 
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fall  perhaps  short  of  this  mark  to  aroid  which  the  i)er8on  paying 
may  protect  himself  bj  protest. 
[2]  Id. — Void  Municipal  Ordinance  —  Theeatenkd  Enfokcbiient  o» 
PSNALTIBS. — PaTment  under  protest  of  license  fees  exacted  under 
a  void  municipal  ordinance  may  not  be  considered  as  Tohintary 
Where  such  ordinance  provided  not  only  for  delinquency  penalties, 
tmt  also  for  the  arrest  of  those  who  violated  any  of  the  provi- 
mons  of  the  ordinance,  with  a  possible  fine  and  imprisonment,  and 
the  enforcement  of  the  ''penalties"  of  the  ordinance  was  threat- 
ened if  the  fees  were  not  paid. 
[3]  Id. — Sufficiency  of  Noticb  of  Protest. — ^Where  such  ordinance 
was  in  violation  of  the  state  constitution  as  amended,  and  the 
/  secretary  (^  the  plaintiff  corporation  had  discussed  with  the  license 
collector  .the  effect  of  the  amendment,  and  had  claimed  that  under 
the  antendment  the  plaintiff  corporation  shoulct  not  be  required  to 
pay  the  tax,  its  written  notice  of  protest  filed  at  the  time  of  the 
making  of  the  license  tax  payments  was  sufficient,  where  such 
notice  advised  the  license  collector  that  the  plaintiff  corporation 
eonsidered  the  ordinance  void,  and  stated  further  that  the  ordi- 
r  nance  was  in  'violation  of  the    constitution  of  the  United  States 

and  of  the  fourteenth  amendment  thereof. 

!APPBAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
Angeles  County.    John  M.  York,  Judge.    Afllrmed. 

The  facts  are  statejd  in  the  opinion  of  the  court. 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bumell, 
Assistant  City  Attorney,  for  Appellants. 

7ohn  E.  Biby  for  Respondent. 

JAMES,  J. — This  appeal  is  taken  by  the  defendant  city  of 
Los  Angeles  and  certain  of  its  oflScers  from  a  judgment  en- 
tered in  favor  of  the  plaintiff.  The  judgment  was  for  the 
return  of  certain  fees  paid  as  a  license  for  the  conducting  of 
a  telephone  business  within  the  city  of  Los  Angeles.  It  was 
admitted  that  under  an  amendment  to  the  constitution  of  the 
state,  adopted  in  November,  1910  (sec.  14,  art.  XIII),  the 
municipality  had  no  power  to  exact  a  license  tax  from  the 
plaintiff,  and  that  its  ordinance  attempting  so  to  do  was  void. 
The  ordinance  under  which  the  claim  for  license  tax  was  made 
asrainst  the  plaintiff  provided  that  telephone  companies  should 
pay  a  license  tax  monthly;  that  any  tax  remaining  unpaid  for 
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a  period  of  ten  days  ^should  have  added  a  penalty  of  ten  per 
cent;  that  "any  person,  firm,  or  corporation"  violating  any 
of  the  provisions  of  the  ordinance  should  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ishable by  a  fine  of  not  less  than  five  dollars  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  in  the  city  jail  for 
a  period  of  not  more  than  one  hundred  days,  or  by  both  such 
fine  and  imprisonment;  and  that  ''each  such  person,  firm,  or 
corporation  shall  be  deemed  guilty  of  a  separate  offense  for 
every  day  during  any  portion  of  which  any  violation  of  any 
provision  of  this  ordinance  is  committed,  continued  or  per- 
mitted. .  .  .  '*  There  was  testimony  heard  by  the  trial  judge 
on  behalf  of  the  plaintiff  showing  that  the  secretary  of  the 
latter  had  had  interviews  with  the  tax  and  license  collector, 
whose  duty  it  was  to  enforce  the  terms  of  the  license  ordi- 
nance, and  that  it  was  orally  called  to  the  attention  of  the 
collector  during  these  conversations  that  the  constitution  had 
been  amended,  and  the  officer  of  the  plaintiff  inquired  if  the 
city  attorney  had  not  advised  them  regarding  the  noncollection 
of  the  license  tax,  and  that  the  tax  collector  had  answered, 
*'No** — that  ''they  were  going  right  ahead  with  the  operation 
of  it,  and  that  we  would  have  to  pay  up  or  they  would  have 
to  enforce  the  penalties."  Further  conversation  was  had  to 
the  same  effect,  the  tax  collector's  office  insisting  upon  pay- 
ment of  the  tax ;  whereupon  the  tax  was  paid  by  the  plaintiff, 
the  payments  being  accompanied  by  a  written  notice  of  pro- 
test. The  secretary  of  the  plaintiff  corporation  testified  that 
he  feared  proceedings  of  arrest  if  payment  was  not  made.  He 
testified  further:  "My  recollection  was  that  in  the  interview 
that  we  had  in  the  tax  and  license  collector's  office,  the  gen- 
eral statement  was  made,  'You  know  the  provisions  of  the  ordi- 
nance, and  if  you  fail  to  comply  with  them  you  or  somebody 
will  have  to  be  arrested  under  the  provisions  of  the  ordinance. ' 
And  practically  every  time  we  paid  afterward  there  was  an 
argument  because  we  did  not  think  it  was  a  proper  charge  to 
be  made,  and  thought  it  was  illegally  made.  While  I  can't 
point  to  specific  instances,  I  might  say  that  we  practically  had 
an  argument  every  time  the  payment  was  made  right  from 
January  on,  and  even  back  of  that." 

Appellants  raise  several  points  in  support  of  their  claim  that 
the  judgment  entered  cannot  be  sustained.  The  principal  one 
of  these  contentions  is  that  the  payments  must  be  considered  as 


Digitized  by  VjOOQIC 


Mar.  19.]     Home  TELEpnoNE  etc.  Co.  v.  Los  Angeles.    495 

voluntary,-  as  no  acts  were  committed  on  behalf  of  the  city 
such  as  would  amount  to  legal  coercion.  Under  the  provisions 
of  the  ordinance,  which  have  already  been  noted,  there  was  a 
delinquency  penalty  to  be  imposed'  where  the  licensee  failed 
to  pay  his  license  tax  within  ten  days  from  the  due  date;  a 
further  provision  existed  providing  for  the  arrest  of  those  who 
violated  any  of  the  provisions  of  the  ordinance^  with  a  possible 
fine  and  imprisonment,  the  maximum  being  two  hundred  dol- 
lars fine  or  one  hundred  days  in  jail,  respectively,  and  that 
each  day  during  which  such  violation  continued  would  con- 
stitute a  separate  offense.  Appellant's  counsel  cite  Trouper  v. 
City  and  County  of  San  Francisco,  152  Cal.  479,  [15  L.  R.  A. 
(N.  S.)  183,  92  Pac.  1025],  where  th^  supreme  court,  in  de- 
fining what  constitutes  legal  duress  which  will  give  involun- 
tary character  to  payments  made  under  pretended  force  of 
law,  declares:  ''The  distinction  to  be  observed  is  between  a 
payment  made  for  the  purpose  of  protecting  or  securing  the 
present  enjoyment  of  a  right  to  which  the  person  is  immedi- 
ately entitled,  and  a  payment  made  to  prevent  a  threatened 
disturbance  of  such  right  where  there  is  no  authority  to  inter- 
fere with  its  enjoyment  until  the  right  of  the  threatening 
party  shall  be  established  in  a  judicial  proceeding  in  which 
the  rights  of  the  respective  parties  may  be  presented  and  de- 
termined. In  the  latter  case,  a  payment  to  avoid  such  threat- 
ened contest  is  regarded  as  voluntary,  while  in  the  former  case 
it  is  compulsory."  Also,  Justice  v.  Robinson,  142  Cal.  199, 
[75  Pac.  776],  the  court  there  stating:  ''The  general  rule  in 
reference  to  the  payment  of  taxes  under  protest,  where  not 
controlled  by  some  statutory  provision,  is,  that  in  the  absence 
of  acts  amounting  to  duress  or  coercion  the  payment  is  deemed 
to  be  voluntary,  and  a  mere  protest  made  at  the  time  of  such 
payment  does  not  divest  it  of  its  voluntary  character.  Where 
there  is  no  legal  compulsion,  the  legal  effect  of  the  payment 
is  not  impaired  "by  protest."  A  number  of  other  cases  are 
cited,  among  them  some  from  other  jurisdictions,  which  are  all 
declarative  of  the  generally  accepted  rule  that  there  must  be 
a  suflScient  showing  of  legal  coercion  before  a  person  may  pay 
a  public  tax  and  not  have  such  payment  considered  voluntary. 
[1]  We  think,  however,  that  it  is  not  essential  to  a  recovery 
of  such  a  tax  that  the  person  be  threatened  with  actual  im- 
prisonment or  threatened  with  the  penalty  of  having  his  right 
to  do  business  taken  away.    There  may  be  penalties  which 
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fall  perhaps  short  of  this  mark  to  avoid  which  the  person  pay- 
ing may  protect  himself  by  protest.  As  was  said  in  Atchison 
etc.  By.  Co.  v.  O'Connor,  223  U.  S.  280,  [Ann.  Cas.  1913C, 
1050,  56  L.  Ed.  436,  32  Sup.  Ct.  Rep.  216,  see,  also,  Rose's 
U.  S.  Notes],  cited  in  Hartford  Fire  Ins.  Co.  v.  Jordan,  168  , 
Cal.  270,  [142  Pac.  839] :  ''Courts  sometimes,  pej'haps,  have 
been  a  little  too  slow  to  recognize  the  implied  duress  under 
which  payment  is  made.  But  even  if  the  state  is  driven  to  an 
action,  if,  at  the  same  time,  the  citizen  is  put  at  a  serious, dis- 
advantage in  the  assertion  of  his  legal,  in  this  case  his  consti- 
tutional, rights,  by  defense  in  the  suit,  justice  may  require 
that  he  should  be  at  liberty  to  avoid  those  disadvantages  by 
paying  promptly  and  bringing  suit  on  his  side.  He  is  entitled 
to  assert  his  supposed  right  on  reasonably  equal  terms.  *'  That 
case,  to  be  sure,  had  to  do  with  the  payment  of  corporation 
franchise  tax  where  the  failure  to  pay  the  tax,  if  the  same 
were  determined  legal,  would  have  resulted  in  the  corporation 
being  deprived  of  its  right  to  do  business  in  the  particular 
state.  [2]  If  under  the  ordinance  here  considered  the  tax 
collector  had  only  recourse  to  a  civil  action  to  collect  the  license 
tax,  then  there  could  be  no  payment  under  protest  suflScient 
to  divest  the  payment  of  its  voluntary  character,  for  the  pro- 
testant  could  then  contest  the  validity  of  the  tax  without 
suffering  the  risk  of  incurring  excessive  penalties  or  arrest. 
But  in  the  enforcement  of  the  provisions  of  the  ordinance 
there  was  available  to  the  tax  collector  the  machinery  of  the 
municipal  criminal  courts,  and  with  the  provision  of  the  ordi- 
nance, as  stated,  that  a  violation  continued  should  be  deemed 
a  new  offense  on  each  succeeding  day,  the  plaintiff  might  have 
incurred  liability  for  a  large  amount  of  money  By  way  of 
criminal  fines  before  the  legality  of  the  tax  could  have  been 
finally  determined.  This  is  assuming  that  the  arrest  would  be 
that  pf  the  corporation  under  the  provisions  of  the  Penal  Code, 
rather  than  the  arrest  of  officials  of  the  corporation  indi- 
vidually. In  addition  to  this,  there  would  seem  to  be  little 
doubt  but  that  there  might  be  such  action  on  the  part  of  the 
officials  of  the  corporation  in  violation  of  the  terms  of  the 
ordinance  as  might  subject  them  to  individual  arrest  and  thus 
create  an  additional  reason  why  the  payments  made  to  avoid 
such  consequences  should  not  be  considered  as  voluntary.  The 
secretary  of  the  corporation,  according  to  his  testimony,  had 
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it  in  mind  that  arrests  might  follow,  as  the  tax  collectingr 
authority  had  informed  him  that  the  "penalties*'  of  the  ordi- 
nance would  be  enforced.  The  state  of  mind  of  the  official 
was  of  more  important  legal  consideration  than  any  undis- 
closed intent  of  the  officers  whose  duty  it  was  to  collect'  the 
city's  license  taxes.  "And  a  threat  of  arrest  for  which  there 
is  no  ground  does  not  constitute  duress,  as  the  person  threat- 
ened could  not  be  put  in  fear  thereby.  But  these  rules  fail  to 
take  into  consideration  that  the  question  at  issue  in  such  cases 
is  whether  the  mind  of  the  person  was  overcome  by  impend- 
ing criminal  proceedings  to  such  an  extent  as  to  make  his  act 
of  payment  involuntary.  No  hard-and-fast  rule  therefore 
should  be  laid  down  but  each  case  must  be  decided  on  its  own 
peculiar  facts."  (21  Ruling  Case  Law,  sec.  178,  p.  154.)  Our 
conclusion  on  the  proposition  stated  is  that  there  was  sufficient 
evidence  to  sustain  the  finding  of  the  trial  judge  that  the 
plaintiff  was  coerced  into  making  the  payments  for  which  re- 
covery was  sought. 

[8]  It  is  next  contended  that  the  written  protest  filed  at 
the  time  of  the  making  of  the  license  tax  payments  was  not 
sufficient,  for  the  reason  that  particular  grounds  were  not  suffi- 
ciently stated.  The  notice  of  protest  did  advise  the  license 
collector  that  the  licensee  considered  the  ordinance  void,  and 
it  was  further  stated  in  the  notice  that  the  ordinance  was  in 
violation  of  the  constitution  of  the  United  States  and  of  the 
fourteenth  amendment  thereof.  We  have  referred  hereinbe- 
fore to  the  testimony  of  the  secretary  of  the  corporation 
wherein  it  was  shown  that  he  had  discussed  with  the  license 
collector  the  effect  of  the  amendment  made  to  the  California 
constitution  in  1910,  and  had  claimed  that  under  that  amend- 
ment the  plaintiff  company  should  not  be  required  to  pay  the 
tax ;  that  notwithstanding  this  notification  the  collecting  offi^ 
cer  insisted  that  he  would  enforce  the  penalties  of  the  ordi- 
nance. It  has  recently  been  held  by  our  supreme  court  that 
such  a  protest  may  be  made  orally  and  that  particular  grounds 
thereof  need  not  be  expressly  stated,  where  the  collecting  offi- 
cial is  already  informed  of  the  reasons  upon  which  the  paying 
party  objects  to  the  tax.  (Spencer  et  al.  v.  City  of  Los 
Angeles  et  al.,  180  Cal.  103,  [179  Pac.  163].) 

We  have  examined  the  specifications  pointing  to  alleged 
errors  of  the  court  in  receiving  certain  testimony,  and  are 
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satisfied  that  upon  these  assignments  no  such  error  is  shown 
as  to  warrant  a  reversal  of  the  judgment. 
The  judgment  appealed  from  is  aflSrmed, 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[€%T.  No.  2679.    Fint  Appellate  District,  IHTJ^n  One.— Maveh   89, 


\ 


1919.] 


JOHN  PERNALD,  a  Minor,  etc.,  Respondent,  v.  EATON 
&  SMITH  (a  Copartnership),  Appellant. 

(IJ  NieuoBNOB— Excavation  in  Pubuo  flTBKT— -Duty  to  PoBua — 
A  penon  maJdng  an  ezcayation  in  a  public  street  is  under  the  dutj 
to  take  such  precautions  with  respect  to  the  excavation  made  as  to 
avoid  danger  to  users  of  the  street;  and  in  an  action  for  personal 
injuries  sustained  bj  plaintiff  by  falling  into  such  an  excavation, 
evidence  that  the  defendant  failed  to  maintain  a  substantial  barrier 
around  that  part  of  the  excavation  Into  which  the  plaintiff  fell, 
established  negligenee  on  the  part  of  the  defendant. 

[2]  Id. — Failubb  to  Maintain  BABBisa— Pbozimati  Oausb  or  Injubt. 
In  this  action  for  personal  injiiries,  the  negligence  of  the  defendant 
in  failing  to  maintain  a  substantial  barrier  around  that  part  of  the 
excavation  into  which  the  plaintiff  feU  was  the  proximate  cause  of 
the  injury. 

[8]  Id. — CONTEIBUTOBT  NBOUOENCE  —  CAWt  REQUnUBD  OF  MlNO*  —  IN- 
STRUCTIONS.— In  this  action  for  personal  injuries  sustained  by  a 
minor  in  falling  into  an  excavation  made  by  the  defendant  in  a 
public  street,  the  instructions  given  by  the  court  fully  advised  the 
jury  as  to  the  degree  of  care  required  of  a  child  of  tender  years 
and  that  whether  the  plaintiff  himself  was  guilty  of  negligence  was 
for  them  to  determine  from  all  the  evidence  in  the  case,  taking  into 
consideration  his  age  and  capacity. 

[4]  iD.-'^dBAsxTBB  OF  DAMAGES. — The  law  prescribes  no  definite  meas- 
ure of  damages  in  such  a  case,  but  leaves  the  amount  of  damages 
to  l^e  sound  discretion  of  the  jury,  taking  into  consideration  all  the 
circumstances  attending  the  occurrence  of  the  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Melvin  E.  Van  Dine  and  Eobert  H.  Morroiw  for  Appellant 

Theodore  A.  Bell  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  an 
adverse  judgment  in  an  action  for  personal  injuries  sustained 
by  plaintiff,  a  boy  eight  years  of  age,  by  falling  into  an  exca- 
vation made  by  the  defendant  in  Buchanan  Street,  between 
Union  and  Oreen  Streets,  in  San  Francisco,  its  motion  for  a 
new  trial  having  been  denied. 

From  the  evidence  introduced  by  the  plaintiff  it  appears 
that  just  before  the  accident  the  plaintiff  had  been  playing  in 
the  street  near  his  home;  that  at  about  6:30  o'clock  he  ran 
down  the  west  side  of  Buchanan  Street  to  meet  his  father  re- 
turning home  from  work,  and  that  upon  reaching  a  point  about 
the  middle  of  the  block  he  deflected  his  course  and  proceeded 
to  cross  the  street,  and  while  doing  so  fell  into  an  unguarded 
-excavation,  sustaining  the  injuries  complained  of.  The  exca- 
vation had  that  day  been  made  by  the  employees  of  the  de- 
fendant in  the  digging  of  a  trench  for  the  purpose  of  laying 
a  conduit  line  under  a  permit  issued  by  the  board  of  public 
works  of  the  municipality. 

[1]  From  a  careful  review  of  the  record,  it  clearly  appears 
that  the  evidence  supports  the  verdict  of  the  jury  that  the , 
defendant  was  chargeable  with  negligence.  In  the  first  place, 
this  negligence  may  be  predicated  upon  its  remissness  in 
observing  the  terms  of  an  ordinance  of  the  city  providing  that 
"''Every  person,  firm  or  corporation  by  whom,  or  under  whose 
immediate  direction  or  authority,  either  as  principal,  contrac- 
tor or  employer,  any  portion  of  aAy  public  street  may  be  made 
dangerous,  must  erect,  and  so  long  as  the  danger  may  con- 
tinue, maintain  around  that  portion  of  such  street  so  made 
dangerous  a  good  and  substantial  barrier,  and  cause  to  be 
maintained  at  both  ends  of  such  barrier,  during  every  night, 
from  sunset  to  daylight,  a  lierhted  lantern.*'  (Ord.  No.  868, 
approved  June  26,  1903.)  Moreover,  without  regard  to  this 
ordinance,  the  plaintiff's  evidence  established  negligence  on 
the  part  of  the  defendant  in  disturbing  the  normal  condition 
of  the  street  and  leaving  it  in  a  condition  unsafe  for  persons 
using  it.    Upon  digging  the  trench,  it  was  the  plain  duty  of 
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the  defendant  to  take  such  precautions  with  respect  to  the 
excavation  made  as  to  avoid  danger  to  users  of  the  street,  but 
the  evidence  shows  that  it  failed  to  maintain  a  substantial  bar- 
rier around  at  least  that  part  of  the  excavation  into  which  the 
plaintiff  fell,  which  omission  of  itself  under  the  law  established 
negligence  on  the  part  Of  the  defendant. 

[2]  It  is  equally  apparent,  it  seems  to  us,  that  this  negli- 
gence was  the  proximate  cause  of  the  injury. 

[8]  In  its  instructions  to  the  jury  the  court  gave  the  fol- 
lowing, among  others:  "The  question  as  to  whether  or  not  the 
plaintiff  himself  was  guilty  of  negligence  is  one  of  fact  to  be 
determined  by  the  jury  from  all  the  evidence  in  the  case,  tak- 
ing into  consideration  the  age  and  capacity  of  the  plaintiff, 
and  all  the  other  facts  and  circumstances  appearing  in  the  evi- 
dence. .  .  .  You  are  further  instructed  that  the  law  requires 
of  a  child  suing  for  personal  injury  care  and  prudence  equal 
to  its  capacity,  and  if  you  find  from  the  evidence  in  this  case 
that  the  plaintiff  was  a  boy  of  ordinary  intelligence  and  un- 
derstanding for  one  of  his  years,  and  was  aware  that  it  was 
dangerous  to  play  around  an  excavation  of  the  character  de- 
scribed by  the  testimony  in  this  case,  and  knowing  that  fact 
and  the  hazards  and  dangers  thereof,  if  any,  (and)  in  conse- 
quence, and  did  so  continue  to  play,  and  was  injured  as  a  re- 
sult, then  your  verdict  will  be  for  the  defendant."  These 
instructions  sufficiently  covered  this  particular  subject,  ren- 
dering it  unnecessary  to  instruct  the  jury  thereon  in  the  par- 
ticular terms  proposed  by  the  defendant. 

[4]  Neither  do  we  think  that  the  damages  assessed  by  the 
jury  were  excessive.  The  law  prescribes  no  definite  measure 
in  such  a  case,  but  leaves  the  amount  of  damages  to  the  sound 
discretion  of  the  jury,  taking  into  consideration  all  the  circum- 
stances attending  the  occurrence  of  the  injury.  In  the  pres- 
ent case  such  injury  was  quite  severe,  and  we  think  the  amount 
awarded  to  the  plaintiff  was  not  unreasonable. 

The  court  fairly  and  fully  instructed  the  jury  on  every 
phase  of  the  case. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  ST.,  eoncorred. 
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(dr.  KOb  1619.    Seeo&d  Appellate  District,  IMyision  One.— March  29, 

1919.] 

CLAIEB  J.  KIRCH,  Respondent,  v.  JUNOT  WATTELL  et 
al.,  Appellants. 

It]   8ALil8  —  PUBGHASB  OF  CHATTELS  —  SeCUBITY — DETAUIA^— BeME»IE8 

OF  Vendor.— Where  the  purchaser  of  the  furniture,  furnishings,  and 
leasehold  interest  in  a  certain  lodging-house  agrees  to  pay  a  part  of 
the  purchase  price  on  a  given  date  and  to  execute  a  chattel  mort- 
gage on  the  furniture  for  the  balance,  and  as  further  security  to 
execute  a  deed  to  certain  real  property  to  be  deposited  in  escrow, 
and  it  is  provided  in  the  agreement  that  upon  default  of  the  pur- 
chaser to  fulfill  his  obligations  under  the  contract  the  deed  is  to  be 
delivered  to  the  vendor  and  the  property  forfeited  as  "liquidated 
damages,"  upon  failure  of  the  purchaser  to  make  the  payments  aiB 
agreed,  the  vendor  is  not  required  to  resort  to  an  action  for  damages 
as  her  only  meana  of  obtaining  satisfaction  of  the  obligations 
assumed  by  the  purchaser,  but  may  pursue  her  remedy  by  an  action 
for  specific  performance. 
Ct]  Id. — ^AonoN  fob  Specific  Pebfobicance — ^Decree. — In  an  action 
for  specific  performance  of  such  a  contract,  after  defaulty  by  the 
purchaser,  the  court  properly  decreed  that  the  deed  be  delivered  to 
the  vendor  to  be  retained  by  her  as  security  for  the  performance 
of  the  obligations  of  the  purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bernard  'Potter  for  Appellants. 

Ira  L.  Brunk  and  J.  H.  Creighton  for  Respondent. 

THE  COURT.— [1]  In  this  action  a  decree  was  entered 
agreeable  to  the  prayer  of  the  complaint  requiring  specific 
performance  of  the  agreement  made  between  defendant  Wat- 
tell  and  the  plaintiff.  In  the  decree  it  was  further  determined 
that  a  deed  made  by  Wattell  to  his  codef  endant  was  void  as 
to  the  plaintiff.  The  cause  of  action  grew  out  of  a  transac- 
tion had  wherein  plaintiff  sold  to  Wattell  the  furniture,  fur- 
nishings, and  her  leasehold  interest  in  a  certain  lod^ng-house 
lobated  in  the  city  of  Los  Angeles.    The  agreement  was  ex- 
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pressed  in  part  in  a  memorandum  made  at  the  time  and  signed 
by  both  parties,  and  in  part  by  certain  escrow  instructiona 
given  to  a  trustee  selected  by  the  parties.  Counsel  lor  appel- 
lants in  insisting  that  there  was  no  mutuality  such  as  would 
entitle  the  plaintiff  to  the  remedy  which  she  obtained  in  this 
action,  refers  only  to  the  memorandum  first  made,  which  is 
only  in  part  expressive  of  the  admitted  agreement  intended  ta 
be  entered  into.  In  order  to  arrive  at  the  full  purpose  of 
the  contracting  parties,  the  escrow  instructions  constituted  a 
necessary  part  of  the  contract.  The  lodging-house  sold  by^ 
plaintiff  to  Wattell  was  furnished  and  the  agreed  price  was 
$3,750  for  the  furnishings,  furniture,  and  leasehold  interest. 
Wattell  agreed  first  to  pay  the  sum  of  one  thousand  two  hun- 
dred dollars  on  or  before  the  twenty-sixth  day  of  December,, 
1914,  tmd  agreed  to  execute  a  chattel  mortgage  on  the  furni- 
ture for  $2,550,  which  should  be  payable  in  certain  parts  per 
month,  with  interest  stated.  It  was  provided  that  an  extension 
of  time  might  be  given  in  certain  contingencies.  As  further 
security  that  he  would  comply  with  the  terms  of  the  agree- 
ment, Wattell  was  to  deposit  a  deed  with  the  trustee,  trans- 
ferring title  to  a  lot  in  the  city  of  Los  Angeles  to  the  plain- 
tiff, which  deed  was  to  be  held  by  the  trustee  until  default 
was  made  by  Wattell,  whereupon  it  was  to  deliver  it  to  the- 
plaintiff.  It  was  stated  in  the  agreement  that  upon  default 
of  Wattell  to  fulfill  his  obligations  under  the  contract  the  deed 
was  to  be  delivered  to  the  plaintiff,  and  the  contract  recited 
that  *'the  second  party  (Wattell)  agrees  to  forfeit  above- 
named  property  as  liquidated  damages."  An  extension  of 
time  was  given  on  the  contract,  but  defendant  failed  to  make 
the  payments  to  the  plaintiff  as  required ;  whereupon  this  ac- 
tion was  brought.  We  think  that  specific  performance  was 
the  appropriate  remedy  and  that  plaintiff  was  not  required  ta 
resort  to  an  action  for  damages  as  her  only  means  of  obtain- 
ing satisfaction  of  the  obligations  assumed  by  the  defendant. 
(Shanrum  v.  Cavarumgh,  12  Cal.  App.  434,  [107  Pac.  574].) 
[2]  Appellants  insist  that  the  court  improperly  decreed 
that  the  deed  from  Wattell  to  the  plaintiff  should  be  deliv- 
ered  to  the  plaintiff  to  be  held  as  security.  They  argue  that 
the  term  of  the  contract  providing  that  the  property  should  be 
taken  under  the  deed  as  for  liquidated  damages  was  void  for 
the  reasoQ  that  the  case  was  not  such  a  one  as  to  permit  dam*- 
ages  to  be  fixed  in  advance.    We  may  agree  that  this  was  so. 
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However,  assuming  that  the  plaintiff  had  received  the  deed, 
ahe  would  have  been  entitled  to  retain  it  as  security  for  the 
performance  of  the  obligations  of  the  defendant.  She  could 
not  have  claimed  the  property  transferred  by  defendant  abso- 
lutely as  her  own,  but  would  have  been  required  to  foreclose 
in  order  to  subject  the  lot  to  the  payment  of  her  debt.  So 
here  the  court  properly  decreed  that  the  deed  should  be  de- 
livered and  held  in  the  same  way.  The  form  of  the  chattel 
mortgage  which  the  court  decreed  should  be  executed  by  Wat- 
tell  was  precisely  in  accord,  as  to  the  payments  to  be  made, 
with  the  contract  as  expressed  in  the  memorandum  agreement 
and  the  trust  instructions  executed  by  Wattell.  The  court 
found  against  the  defendant's  claim  that  there  had  been 
fraudulent  representations  as  to  the  value  of  the  lodging- 
house,  furnishings,  and  furniture ;  hence  we  are  not  concerned 
with  that  question  here,  as  there  was  suflBcient  evidence  to  sup- 
port those  findings.  The  contract  between  these  parties  was 
poorly  expressed  and  the  action  taken  under  it  somewhat  dis- 
connected. However,  on  the  record  before  us  we  cannot  per- 
ceive wherein  justice  has  miscarried  in  this  case. 
The  judgment  appealed  from  is  affirmed. 


[OIt.  No.  M71.    Seeon^  AppelHito  Distriet,  Divisioii  One.— Mareli  81, 

1919.] 

ATANACIO  MARTINEZ,   AppeDant,  v.  M.   D.  TANCT, 

Respondent. 

[1]  Leasbs — Obal  Agbebment  foe— Possession  of  Premises  Under — 
Breach — Remedies — ^Measure  of  Damages. — ^Where  a  person  enters 
into  possession  of  premises  in  reliance  upon  an  oral  offer  by  the 
owner  to  lease  the  land  to  him  for  a  term  of  years  at  a  given 
rental,  and  continues  in  possession  until  the  end  of  the  first  season, 
at  which  time  the  owner  refuses  to  execute  a  written  lease  of  the 
property,  his  remedy  (if  any  exists)  is  not  an  action  in  quantum 
meruit  for  work  done  thereunder,  since  there  was  no  contract  under 
which  he  could  have  performed  any  work,  but  for  a  breach  of  the 
oral  promise  made  by  the  owner  to  make  the  lease,  in  which  case 
the  measure  of  damages,  as  provided  by  section  3300  of  the  Civil 
06de,  is  the  amount  which  will  comx>ensate  him  for  the  detriment 
proximately  caused  by  such  breach,  or  which  will  be  likely  to  result 
therefrom. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    Howard  A.  Peairs,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Allan  B.  Campbell,  Henry  B.  Holsinger  and  Campbell  & 
Holsinger  for  Appellant. 

Edward  F.  Brittan  for  Respondent 

SHAW,  J. — Action  in  qtumimn  meruit  for  work  and  labor 
alleged  to  have  been  performed  by  plaintiff  for  defendant  at 
his  special  instance  and  request. 

Judgment,  from  which  plaintiff  appeals,  followed  the  grant- 
ing of  defendant's  motion  for  nonsuit  made  at  the  dose  of 
plaintiff's  evidence,  which  evidence  tended  to  prove  that  in 
January,  1915,  plaintiff,  upon  an  oral  offer  made  by  defend- 
ant to  lease  to  him  a  tract  of  land  for  a  term  of  five  years  at  a 
rental  of  one-half  the  crops  produced  thereon,  entered  upon 
and  continued  in  possession  thereof  until  October  12,  1915,  at 
which  time  defendant  refused  to  execute  a  written  lease  of  the 
property.  Thereupon  plaintiff  demanded  payment  for  the 
work  performed  during  the  time  he  was  in  possession,  to  which 
defendant  replied  that  as  compensation  he  was  entitled  to  and 
could  take  one-half  of  the  crops  produced  during  the  year. 

Appellant  insists  upon  a  reversal  under  the  weU-recognized 
rule  that  where  one  engaged  in  the  performance  of  services 
under  a  contract  is,  by  the  wrongful  act  of  the  Other  party 
thereto,  prevented  from  completing  the  work  called  for,  he 
may  treat  the  contract  as  at  an  end  and  recover  in  qiuintum 
mervit  for  such  part  performance.  (Hart  v.  BtuMey,  164 
Cal.  160,  [128  Pac.  29].)  As  stated  by  Greenleaf  on  Evi-^ 
dence,  volume  2,  section  104,  one  may  avail  himself  of  an  ac- 
tion upon  quantum  meruit  **  where  the  contract,  though  partly 
performed,  has  been  either  abandoned  by  mutual  consent,  or 
rescinded  and  extinct  by  some  act  on  the  part  of  the  defend- 
ant." It  thus  appears  the  rule  is  predicated  upon  the  exist- 
ence of  a  contract  pursuant  to  the  terms  of  which  and  prior 
to  the  extinguishment  thereof  the  work  has  been  done.  In  the 
instant  case,  however,  plaintiff  was  not  in  possession  of  the 
property  under  and  by  virtue  of  a  lease  for  five  years  or  any 
lease  other  than  for  one  year,  as  to  which  there  was  no  repu- 
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diation  or  interference  with  his  rights  by  defendant.  Since 
concededly  defendant  never  made  a  contract  leasing  the  prop- 
erty to  plaintiff  for  five  years,  there  could  be  nothing  done 
thereunder  by  plaintiff  pursuant  to  its  terms. 

The  wrong  done  plaintiff  was  in  the  refusal  on  the  part  of 
defendant  to  execute  the  lease  in  accordance  with  his  oral 
promise  in  reliance  upon  which  plaintiff  entered  upon  the 
property  and  farmed  it  for  one  season.  Plaintiff's  remedy 
(if  any  existed)  was  not  an  action  in  quantum  meruit  for 
work  done  thereunder,  since,  as  we  have  seen,  there  was  no 
contract  under  which  he  could  have  performed  any  work,  but 
for  a  breach  of  the  oral  promise  made  by  defendant  to  make 
the  lease,  in  which  case  the  measure  of  damages,  as  provided 
by  section  3300  of  the  Civil  Code,  is  the  amount  which  would 
compensate  him  for  the  detriment  proximately  caused  by  such 
breach,  or  which  would  be  likely  to  result  therefrom.  This 
was  the  theory  upon  which  the  trial  court  granted  the  motion 
for  nonsuit,  and  in  doing  so  it  did  not  err. 

The  judgment  is  afiSrmed. 

Conrey,  P.  J.,  and  JameSi  J.,  coneorred* 


[dr.  No.  M4S.    Flret  Appellate  District,  Dirisioii  One.— Mareh  81» 

1910.] 

A.   H.  ALCHIAN.  Respondent,  v.  B.  W.  MaoDONALD, 

Appellant 

[1]  Sales — ^Payment  by  Check  —  Bbsctssion  —  Right  to  Propeett  — 
Claim  and  Dslivebt. — ^If  the  purchaser  of  an  automobile  from  the 
representative  of  the  owner  deliyers  to  inch  representative  his  post- 
dated cheek,  payable  to  such  repreeentatiye,  for  the  amount  of  the 
purchase  price,  and  takes  possession  of  the  automobile,  but  before 
such  check  becomes  payable  redelivers  the  automobile  to  the  owner 
and  ftope  payment  on  the  check  as  to  both  the  owner  and  the 
representative,  he  withdraws  the  entire  consideration  for,  and  works 
a  complete  rescission  of,  the  sale  as  effectually  as  if  the  dbeck  had 
been  returned  to  him,  and  thereafter  he  hae  no  interest  in,  or  riprht 
of  possession  of,  the  automobile,  and  may  not  maintain  an  action 
in  claim  and  deUverj  therefor. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,    D,  A.  Cashin,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  O.  Graham  for  Appellant. 

Harry  Sarkisian  for  Respondent. 

WASTE,  P.  J. — This  is  an  action  in  claim  and  delivery  for 
one  automobile.  The  plaintiff  had  judgment  and  defendant 
MacDonald,  alone,  appeals. 

Defendant  MacDonald  was  purchasing  an  automobile,  under 
contract  of  sale,  from  the  £.  L.  Peacock  Auto  Company  of 
Oakland.  He  desired  to  dispose  of  the  car  without  the  fact 
becoming  known  to  a  number  of  parties  to  whom  he  was  in- 
debted. He  proposed  to  defendant  Haig,  and  the  latter  joined 
him  in  executing,  a  plan  whereby  this  might  be  done,  they  to 
divide  the  profit  over  and  above  a  specified  amount.  There- 
upon both  defendants,  representing  themselves  as  owners  of 
the  automobile,  offered  to  sell  the  same  to  plaintiff,  in  consid- 
eration of  the  payment  of  the  sum  of  seven  hundred  dollars. 
Upon  their  agreeing  to  perfect  title  in  themselves  plaintiff  de- 
livered to  defendant  Haig  a  post-dated  check,  payable  to  Haig, 
for  the  amount  of  the  purchase  price,  and  took  possession  of 
the  automobile.  Both  defendants  signed  and  delivered  to 
plaintiff  a  bill  of  sale  of  the  car.  Plaintiff's  purpose  in  post- 
dating his  check  was,  he  testified,  **in  order  to  find  out  if  it 
[the  automobile]  was  clean  and  clear,  that  is,  so  I  could  get 
clear  title  to  it.  If  the  title  did  not  vest  in  me  I  intended  to 
stop  payment  of  the  check.'' 

On  the  day  following  the  delivery  of  the  automobile  to 
plaintiff,  defendant  Haig,  at  the  request  of  defendant  Mac- 
Donald, and  as  agreed  between  the  two,  paid  to  the  real  owner 
of  the  car,  the  balance  of  the  purchase  price,  and  received  a 
bill  of  sale  thereto,  together  with  a  transfer  to  himself  of  the 
policy  of  insurance  covering  the  car.  He  delivered  both  of 
these  documents  to  plaintiff. 

A  disagreement  arose  between  defendants  Haig  and  Mac- 
Donald over  the  matter.  MaeDonald  communicated  this  fact 
to  plaintiff  and  asked  for  a  rescission  of  the  sale,  and  return 
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of  the  car,  oflFering  to  restore  the  check  to  plaintiff.  Plain- 
tiff prepared  and  MacDonald  signed  a  document  which  read  as 
follows: 

*' Fresno,  California,  January  31,  1918. 

**I,  the  undersigned,  call  the  sale  of  one  Apperson  roadster 
-car,  factory  No.  15094  canceled  to  A.  H.  Alchian  and  I  will 
«end  the  check  of  $700  to  him  made  on  Samuel  H.  Haig,  which 
I  also  consider  void,  and  I  have  also  taken  possession  of  the 
same  car. 

"Signed.    R.  W.  MacDonald.'' 

Belyiiiig  on  this  signed  agreement,  which  he  retained,  plain- 
tiff  returned  the  automobile  to  MacDonald  and  promised  to 
<Mincel  the  check,  when  it  was  restored  to  him.  The  check 
was  not  returned.  The  plaintiff  stopped  payment  and  subse- 
quently brought  this  action. 

MacDonald  had  in  the  meantime  mortgaged  the  automobile 
to  a  third  party,  in  whose  possession  it  was,  and  from  whom 
the  sheriff  took  it  under  the  daiin  and  delivery  proceedings. 
The  mortgagee  made  a  third  party  claim  to  protect  against 
which  a  bond  was  given.  The  mortgagee  was  not  made  a 
party  to  the  action.  ' 

[1]  The  main  question  to  be  determined  on  this  appeal  is : 
Was  plaintiff  entitled  to  possession  of  the  automobile  at  the 
time  of  the  commencement  of  the  action!  He  had  tentatively 
closed  the  deal  by  delivery  of  a  post-dated  check  ''subject  to 
cancellation,"  as  he  so  testified,  "if  I  did  not  g^t  the  car." 
Five  days  after  giving  the  check,  and  eleven  days  before  it 
became  payable,  he  voluntarily  prepared,  and  took  from  Mac- 
Donald the  document  canceling  the  sale  to  himself,  and  ae- 
knowledging  delivery  of  possession  to  MacDonald.  With  hi^ 
full  consent,  MacDonald  took  entire  possession  of  the  car. 

Ordinarily,  stopping  payment  of  a  check  does  not  discharge 
the  liability  of  the  maker  to  the  holder.  (7  Corpus  Juris, 
par.  429,  and  cases  cited.)  But  in  the  present  case,  Haig,  the 
holder  of  the  check,  was  merely  acting  for,  and  as  the  agent  of, 
MacDonald.  He  had  entered  into  a  scheme  of  misrepresenta- 
tion and  concealment  for  the  purpose  of  assisting  the  latter 
in  more  readily  disposing  of  his  interest  in  the  automobile,  and 
l)ecame  the  convenient  medium  for  the  roundabout  transfer  of 
the  title  of  the  car  from  defendant  MacDonald  to  the  plain- 
tiff.   The  plaintiff  was  not  concerned  with  any  agreement  bo- 
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tween  the  two  defendants,  looking  to  a  division  of  the  pro- 
ceeds of  the  sale.  When  he  redelivered  the  automobile  to  one 
of  them,  and  stopped  payment  of  the  check  as  to  both,  he  with- 
drew the  entire  consideration  for,  and  worked  a  complete  re- 
scission of,  the  sale,  as  effectually  as  if  the  check  had  b^en  re- 
turned by  the  defendants  for  cancellation. 

The  plaintiff  cUd  not,  at  the  time  of  the  commencement  of 
the  action,  have  any  interest  in,  or  right  of  possession  of,  the 
automobile.  He  was,  therefore,  not  in  a  position  to  conunence 
or  maintain  it.  (Oarcia  v.  Ounn,  119  Cal.  315,  [51  Pac.  684]  j 
Fredericks  v.  Tracy,  98  Cal.  658,  [33  Pac.  750].) 

In  view  of  the  conclusion  we  have  reached,  we  do  not  deem 
it  necessary  to  pass  upon  the  other  points  made  on  this  appeaL 

The  judgment  is  reversed. 

Eerrigah,  7.,  and  Biehards,  J.,  oonewred. 


[C5v.  No.  «714.    First  Appellate  District,  Diyiaion  'fwo.— A.prf!  1,  1919.J 

J.    C.   MacPARLAND,   Administrator,    etc.,   Appellant,   v» 
JESSE  WALKER  et  al..  Respondents. 

[1]   CONrVTANOES  —  ItEQASj      AND      EQUTTABLB      INTERESTS  —  OpERATIVB 

Words. — Where  a  grantor  conveys  certain  lands,  reserving  and  ex- 
cepting the  subterranean  oils  and  minerals  and  the  right  to  enter 
upon  the  lands  to  dig,  bore,  or  mine  for  the  same,  and  takes  a  mort- 
gage on  the  lands  conveyed  to  secure  the  payment  of  a  certain 
promissory  note,  the  operative  words  "remise,  release  and  forever 
quitclaim  all  my  right,  title  and  interest,  both  in  law  and  equity,** 
are  the  most  apt  which  he  can  select  to  thereafter  convey  to  his 
grantees  both  his  equitable  interest  under  the  mortgage  and  his  legal 
interest  in  the  minerals  and  mining  rights. 

[2]  lb. — Grant — ^What  Word  INCLUDES.—The  word  "grant"  includes 
all  sorts  of  conveyances,  including  quitclaim  deeds. 

[8]  Id. — Case  at  Bar — Oonstruction  or  Instrument. — In  this  action 
to  quiet  title  to  certain  minerals  and  mining  rights,  the  operative 
words  "remise,  release  and  forever  quitclaim  all  my  right,  title  an^ 
interest;  both  in  law  and  equity,"  used  by  plaintiff's  testator,  under 
the  surrounding  circumstances  on  making  the  instrument  in  question^ 
were  given  their  full  significance  and  not    construed  merely  as  » 
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xeleaae  of  mortgage,  notwithstanding  aueb  inBtrnment  began  with 
the  reeital  "Whereas  the  eaid  [grantees]  are  desirous  of  having 
their  said  traet  of  land  relieved  from  the  opOTation  of  said  mort- 
gage." 
£41  AonoN  TO  QmiT  Titlb — Pinmnos  of  Ownbbship — Judgment. — In 
an  action  to  qniet  title,  ultimate  findings  of  the  faet  of  ownership 
in  the  defendants  and  lack  of  ownership  in  the  plaintiff  will  sup- 
port a  judgment  in  fayoj  of  the  defen-dants,  unless  the  findings 
of  probatiTe  facts  are  at  variance  with  such  finding  of  ownership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    George  D.  Murray,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  MacB^land  for  Appellant. 

G.  W.  Hunter,  L.  M.  Bumell  and  J.  S.  Bumell  for 
Bespondents. 

BRITTAIN,  J.— The  plaintiff  appeals  on  the  judgment-roll 
alone  after  trial  of  a  suit  to  quiet  title  to  certain  minerals 
or  mineral  rights,  and  the  right  to  enter  upon  the  defend- 
ants' lands,  there  to  dig,  bore,  and  mine  for  the  subterranean 
substances.  He  maintains  the  findings  do  not  support  the 
judgment,  because  he  claims  all  the  elements  of  adverse  pos- 
session on  the  part  of  the  defendants  do  not. appear,  and 
because  a  certain  instrument  set  forth  in  the  findings  was,  as 
he  urges,  merely  a  release  of  mortgage  and  not  a  conveyance 
of  the  minerals  and  mining  rights. 

In  1869  the  plaintiff's  testator,  by  an  attorney  in  fact, 
conveyed  certain  lands  in  Humboldt  County  to  the  prede- 
oessors  in  interest  of  the  respondents  by  deed  in  terms  a 
jgrant,  reserving  and  excepting  therefrom  the  subterranean 
oils  and  minerals  and  the  right  to  enter  upon  the  grantees' 
lands  to  dig,  bore,  or  mine  for  the  subterranean  minerals, 
paying  to  the  grantees  such  damages  as  they  might  sustain 
by  reason  of  such  entry.  Upon  the  day  the  grant  was  made, 
the  grantees  mortgaged  to  the  grantor  the  land  conveyed  to 
secure  the  payment  of  a  promissory  note  payable  August  31, 
1870,  for  $i,880,  witfe  interest  at  ten  per  cent.  During  the 
month  of  August,  1870,  before  the  note  became  due,  the  in- 
strument in  question  was  executed.  It  recites  the  fact  of  the 
making  and  recordation  of  the  mortgage,  giving  the  book  and 
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page  of  record,  and  describes  the  lands,  making  no  reference 
to  the  reservation  in  the  original  deed.  It  further  reciter 
that  ''Whereas  the  said  John  Walker  and  Jesse  Walker  are 
desirous  of  having  their  said  tract  of  land  relieved  from  the 
operation  of  said  mortgage;  now  therefore  I  ...  in  con- 
sideration of  the  premises  and  of  the  sum  of  One  Dollar,  the 
receipt  whereof  is  hereby  acknowledged,  remise,  release  and 
forever  quitclaim  unto  the  said  John  Walker  and  Jesse 
Walker  their  heirs,  executors,  administrators  and  assigns  the 
aforesaid  premises  and  all  the  right,  title  and  interest,  both 
in  law  and  equity,  which  I  have  in  and  to  the  same." 

The  appellant  maintains  that  by  the  reservation  in  the 
original  grant  the  grantor  created  two  separate  and  distinct 
estates  in  the  land,  one  being  of  the  surface,  or  soil,  and  the 
other  of  the  oil  and  similar  substances  below  the  surface,  to- 
gether with  the  right  to  remove  them.  (Murray  v.  Allred,, 
100  Tenn.  100,  [66  Am.  St.  Rep.  740,  39  L.  R.  A.  249,  4S 
S.  W.  365] ;  Kincaid  v.  McOowan,  88  Ky.  91,  [13  L.  R.  A. 
289,  4  S.  W.  802].)  He  argues  that  the  clear  intent  of  the 
instrument  is  indicated  by  the  recital,  ''Whereas  the  said 
John  Walker  and  Jesse  Walker  are  desirous  of  having  their 
said  tract  of  land  relieved  from  the  operation  of  said  mort- 
gage," and  that  "nowhere  in  the  instrument  can  be  found  the 
slightest  evidence  of  intention  to  reconvey  any  oil  lands." 

The  case  of  Barnstable  Sav.  Bamk  v.  Barrett,  122  Mass.  172,. 
relied  upon  by  the  appellant,  was  a  case  where  the  operative 
words  indorsed  on  the  back  of  \  the  mortgage  itself  werer 
"Having  received  full  payment  and  satisfaction  of  the 
within  mortgage,  I  do  hereby  cancel  and  discharge  the  same,, 
and  ifelease  and  forever  quitclaim  unto  the  within  named  G.^ 
his  heirs  and  assigns,  all  my  right,  title  and  interest  in  and 
to  the  within  described  premises.  To  have  and  to  hold,"  etc. 
At  the  time  the  mortgagee's  interest  under  the  mortgage  wa» 
the  only  interest  he  had,  although  he  th^eretofore  had  another 
mortgage  on  a  portion  of  the  land,  which  he  had  assigned  to* 
one  flagg  several  months  prior  to  the  release.  The  mort- 
gagee's assignment  to  Plagg  was  not  seasonably  recorded,  and 
to  defeat  Flagg's  interest  it  was  sought  to  extend  the  instru- 
ment beyond  its  dear  meaning.  The  court  properly  held  this 
could  not  be  done. 

In  Dordin  v.  Bradley,  119  111.  412,  [10  N.  E.  11],  imme- 
diately after  the  description  of  the  land  in  the  deed  in  ques- 
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tion  was  the  provision:  ''This  deed  is  made  for  no  other  pur- 
pose except  to  release  a  certain  trust  deed/'  describing  it. 
The  court  held  that  the  deed  was  limited  to  the  purpose 
stated. 

In  Barr  v.  Foster,  25  Colo.  28,  [52  Pac.  1101],  where  the 
quitclaim  deed  specifically  referred  to  the  interests  of  the 
grantors  arising  out  of  a  certain  contract,  it  was  held  that  it 
did  not  release  a  deed  of  trust,  of  which  the  grantors  were 
the  beneficiaries.  In  each  of  these  cases,  the  operative  words 
of  quitclaim  themselves  contained  a  limitation  upon  the 
interest  conveyed. 

The  appellant  maintains  that  if  the  language  of  the  in- 
strument is  given  its  full  and  most  stringent  construction, 
it  cannot  by  any  means  refer  to  the  oil  rights.  A  serious 
argument  presented  by  able  counsel  in  support  of  the  two 
constructions  to  be  given  the  instrument  demonstrates,  if  not 
its  ambiguity,  at  least  a  repugnance  between  the  recital  and 
the  operative  words.  Since  the  appeal  is  upon  the  judgment- 
roll  alone,  this  court  is  limited  to  a  consideration  of  the  facts 
presented  by  the  findings  and  admitted  by  the  pleadings. 
The  court  is  confined  to  those  fundamental  rules  of  con- 
struction, which  aU  lawyers  find  so  easy  to  state,  and  which 
the  reports  of  adjudicated  cases  show  no  two  lawyers  on  op- 
posite sides  of  a  controversy  can  agree  to  apply  in  the  sam^ 
way.  The  first  of  these  rules  is  to  ascertain  the  intent  of 
the  parties  by  taking  the  instrument  by  the  four  comers 
and,  if  possible,  giving  effect  to  every  word  in  it  in  accord- 
ance with  its  usual  meaning.  In  the  Civil  Code  are  codified 
the  rules  of  interpretation.  Technical  words  are  to  be  inter- 
preted as  usually  understood  by  persons  in  the  profession  or 
business  to  which  they  relate,  unless  clearly  used  in  a  differ- 
ent  sense.  (Civ.  Code,  see.  1645.)  [1]  The  operative 
words  in  this  instrument,  **  remise,  release  and  forever  quit- 
claim all  my  right,  title  and  interest,  both  in  law  and  in 
equity,"  whether  considered  as  technical  words  of  convey- 
ancing or  words  understood  in  their  ordinary  and  popular 
sense,  are  the  most  apt  which  could  have  been  selected  to  con- 
vey to  the  Walkers  both  the  equitable  interest  of  the  mort- 
gagee and  the  legal  interest  in  the  minerals  and  mining 
rights.  These  words  standing  alone  and  constituting  the  en- 
tire operative  clause  of  the  instrument  in  themselves  are 
entirely  unambiguous.    If  they  had  been  written  without  any 
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recital  having  been  made,  there  could  be  no  question  as  to 
their  legal  effect.  No  evidence  could  have  been  introduced 
and  no  inference  drawn  to  limit  them  simply  to  a  release  of 
the  mortgage.  They  were  not  coupled  in  the  operative  clause 
with  a  limitation  to  the  mortgage  interest  as  were  the  opera- 
tive clauses  in  the  Barnstable  Savings  Bank  case,  in  Dordin 
V.  Bradley,  and  in  Barr  v.  Faster,  cited  by  the  appellant. 

The  appellant  maintains  that  notwithstanding  the  lack  of 
ambiguity  in  the  operative  word^  of  the  instrument,  the  intent 
of  the  grantor  was  shown  by  the  recitals  in  the  preamble.  If 
his  contention  were  sound,  no  matter  how  broad  was  the  lan- 
guage used,  it  would  not  be  extended  beyond  the  clear  intent 
of  the  parties.  (Civ.  Code,  sec.  1648.)  It  is  only  when  the 
operative  words  of  grant  are  doubtful  that  recourse  may  be 
had  to  its  recitals  to  assist  in  the  construction.  (Civ.  Code, 
sec.  1068.)  The  recitals  in  an  instrument  may  be  operative 
in  the  sense  that  they  may  bind  either  or  both  parties  to  the 
truth  of  the  facts  stated,  or  they  may  be  examined  for  the 
purpose  of  resolving  an  ambiguity  in  the  operative  words  of 
the  grant  itself,  but  where  the  words  of  grant  are  clear,  the 
recitals  cannot  be  resorted  to  for  the  purpose  of  imparting  an 
ambiguity  to  the  entire  instrument  by  which  dear  words  of 
grant  may  be  limited  in  their  effect.  It  may  be  contended 
that  a  quitclaim  deed  is  not  a  grant  and  that  section  1068  of 
the  Civil  Code  applies  only  to  technical  grants.  [2]  But 
the  word  ** grant"  includes  all  sorts  of  conveyances,  includ- 
ing quitclaim  deeds.  (Paivre  v.  Daley,  93  Cal.  664,  [29  Pac 
256].)  If  several  parts  of  a  grant  are  absolutely  irreconcil- 
able, the  former  part  prevails  (Civ.  Code,  sec.  1070),  but  this 
section  must  be  read  in  connection  with  section  1068,  and 
with  section  1069,  which  provides  that  it  is  to  be  interpreted 
in  favor  of  the  grantee. 

[3]  Qrants  are  to  be  interpreted  as  other  contracts  (Civ. 
Code,  sec.  1066),  and  they  may  be  explained  by  the  circum- 
stances under  which  they  were  made  and  the  matter  to  which 
they  relate  (Civ.  Code,  sec.  1647).  An  examination  of  the 
surrounding  circumstances  in  making  the  instrument  in  ques- 
tion supports  the  conclusion  that  under  the  rules  of  con- 
struction of  the  language  of  the  instrument,  the  operative 
words  must  be  given  their  full  significance. 

The  appellant  maintains  that  the  external  circumstances 
show  the  instrument  was  intended  merely  as  a  release.    An 
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examination  of  all  the  circumstances  before  the  court  gives 
little  support  to  this  contention.  .Thomas  B.  Bard,  as  the  at- 
torney in  fact  of  Thomas  A.  Scott  of  Philadelphia,  in  1869 
was  authorized  to  bargain  and  sell  Scott's  lands  in  Humboldt 
County,  to  make  deeds  of  quitclaim,  special  warranty,  and 
general  warranty,  to  acdept  mortgages,  to  collect  moneys  due 
Scott  and  to  compound  the  same;  to  execute  and  to  satisfy 
of  record  releases  of  mortgages  and  to  give  acquittances  and 
releases.  When  the  instrument  in  question  was  executed 
under  this  power.  Bard  knew  that  he  was  authorized  to  make 
quitclaim  deeds  and  to  release  mortgages.  He  also  knew  that 
on  the  same  day  the  mortgage  was  made,  he  reserved  what 
the  appellant  maintains  was  a  legal  estate  out  of  the  mort- 
gaged premises,  consisting  of  rights  under  the  surface  of  the 
lands  mortgaged.  He  knew,  therefore,  that  his  principal  had 
both  legal  and  equitable  interests  in  the  lands.  The  instru- 
ment was  made  before  the  mortgage  debt  became  due.  It  is 
significant  that  it  does  not  recite  the  fact  of  payment  of  the 
debt.  It  does  recite  that  the  owners  were  desirous  of  having 
the  lands  relieved  from  the  operation  of  the  mortgage,  and 
in  consideration  of  that  desire,  and  for  a  further  considera- 
tion.  Bard  used  the  language  necessary  to  convey  both  the 
legal  and  the  equitable  interests  of  his  principal.  He  did  not 
use  the  language  he  was  expressly  authorized  to  use  in  the 
event  of  the  payment  of  the  mortgage  debt. 

These  transactions  occurred  nearly  fifty  years  ago.  The 
original  grfgit  from  Scott  to  the  Walkers  was  made  in  Novem- 
ber, 1869.  The  instrument  in  question  was  made  in  1870. 
Scott  lived  for  twenty-one  years  after  the  instrument  in  ques- 
tion was  executed.  During  that  period  the  Walkers  dealt 
with  the  property  in  all  respects  as  their  own ;  deeds  between 
the  original  grantees  and  from  the  original  grantees  to  their 
successors  were  executed  and  recorded,  and  a  few  months 
before  Scott's  death,  successors  of  one  of  the  Walkers  in  terms 
leased  to  one  Graham  a  portion  of  the  lands  included  within 
the  original  deed  for  the  express  purpose  of  drilling,  digging, 
boring,  and  removing  petroleum,  oil,  and  similar  substances 
therefrom.  Scott  died  in  1891 ;  between  that  time  and  1903 
numerous  other  conveyances  and  Ifeases  of  the  lands  and  parts 
of  them  were  recorded,  some  of  them  reserving  in  the  grantors 
named  in  these  latter  conveyances,  and  others  transferring 
to  the  grantees  named  therein,  the  oil  and  similar  products 
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with  the  right  to  extract  the  same.  All  these  instruments, 
so^ie  fifteen  in  number,  were  matters  of  public  record  more 
than  twelve  years  before  the  plaintiflf  was  appointed  the  ad- 
ministrator of  tho  estate  of  Scott,  with  the  wfll  annexed.  His 
appointment  was  not  until  twenty-three  years  after  the  death 
of  Scott.  The  appointment  was  made  in  1914,  and  this  suit 
was  brought  shortly  thereafter.  Notwithstanding  the  appel- 
lant's claim  that  during  this  period  of  half  a  century  Scott 
and  his  estate  have  held  an  estate  in  the  lands  of  which  they 
could  not  be  divested  by  nonuser,  that  interest  in  the  lands 
was  never  assessed,  at  least  before  1909,  to  either  Scott  or 
Scott's  estate.  The  entire  interest  in  the  property  was  as- 
sessed to  the  holders  claiming  under  the  instrument  in  suit, 
and  all  taxes  were  paid  by  them.  Their  property  was  fenced 
and  held  by  them  openly  as  their  own.  Even  though  all  the 
elements  of  adverse  possession  of  such  an  estate  as  the  appel- 
lant claims  do  not  appear,  for  the  reason  that  the  clock  would 
not  begin  running  until  Scott  or  his  representatives  were 
denied  the  right  to  exercise  the  privileges  reserved  in  the 
original  deed,  in  view  of  the  notice  imparted  by  the  recorda- 
tion of  the  instruments  during  a  long  period  of  years  showing 
the  adverse  claims  of  the  Walkers  and  their  successors, 
coupled  with  the  fact  that  at  the  expiration  of  forty-five  years 
after  the  instrument  in  suit  was  executed,  the  plaintiff,  as 
the  representative  of  Scott's  estate,  deemed  it  necessary  to 
bring  a  suit  to  quiet  those  adverse  claims,  the  principle  that 
equity  does  not  look  with  favor  upon  stale  claims  might  well 
be  applied.  Whether  this  principle  would  be  conclusive  or 
not,  the  dealings  of  the  Walkers  and  their  successors  with  the 
land  after  the  execution  of  the  instrument  in  suit  and  the 
silence  on  the  part  of  Scott  and  the  representatives  of  his 
estate  in  regard  to  the  clouds  upon  his  title,  if  he  still  re- 
tained title,  would  indicate  that  the  parties  to  the  instrument 
had  themselves  considered  the  operative  words  to  mean 
exactly  what  they  say. 

[4]  Respondent  urges  that  apart  from  any  question  of 
construction  of  the  instrument  or  of  adverse  possession,  the 
court  made  the  ultimate  findings  of  fact  of  ownership  in  the 
defendants  and  lack  of  ownership  in  the  plaintiff,  and  that 
these  findings  fairly  sustain  the  judgment.  This  rule  di- 
rectly applies  to  the  present  case,  unless  the  findings  of  the 
probative  facts  regarding  possession  and  the  construction  of 
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the  instrament  in  suit  are  at  variance  with  the  finding  of 
ownership  in  the  defendants.  (McArthur  v.  Ooodvnn,  173 
Cal.  499,  [160  Pae.  679].)  In  support  of  the  construction 
given  to  the  instrument  in  suit  by  the  lower  court,  there  may 
have  been  additional  facts  before  the  lower  court  not  pre- 
sented by  the  judgment-roll.  Ordinarily  the  existence  of 
whatever  facts  might  be  necessary  to  support  the  finding  of 
ownership  in  such  a  case  would  be  presumed  to  have  been 
presented  to  the  lower  court  in  support  of  its  action.  Upon 
the  facts, before  this  court,  Scott's  title  was  divested  in  1870, 
since  which  time  the  defendants  and  their  predecessors  in 
interest  have  been,  as  they  still  are,  the  owners  of  the  lands 
in  fee. 
Judgment  is  a£Srmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred*      *' 


[Civ.  No.  2741.    Krst  Appelate  District,  Biviaion  Twa. — April  1,  1919.] 

JAMES  EVA  ESTATE  (a  Corporation),  Respondent,  v. 
THE  MECCA  CO.  (a  Corporation),  Defendant;  OAK- 
LAND BREWING  AND  MALTING  CO.  (a  Corpora- 
tion), Appellant. 

[1]  Guaranty — Subbtt  of  Lessee — Construction  op  Code  Sections. — 
SectioDfl  594r-596,  inclusive,  of  the  Political  Code  are  intended  to 
apply  exclusively  to  the  conduct  of  the  business  of  insurance  rb  such^ 
and  their  provisions  cannot  be  stretched  to  cover  the  case  of  a  single 
contract  of  guaranty,  such  as  where  one  person  acts  as  surety  upon 
a  bond  guaranteeing  the  faithful  performance  on  the  part  of  a 
lessee  of  the  covenants  of  a  written  lease. 

[2]  Corporation  Law — Powers  op  Corporation — Ultra  Yires  Acts — 
Notice. — ^Where  an  act  is  within  the  corporate  powers  for  some  pur- 
I>oses  or  un<3er  some  conditions,  the  rights  of  parties  who  have  dealt 
with  the  corporation,  under  the  express  or  implied  representation 
that  it  la  acting  with  such  powers  in  the  making  of  a  particular 
contract,  are  entitled  to  favorable  consideration;  and  in  such  a 
ease  the  defense  of  tUtra  vires  is  not  available  unless  it  is  shown 
that  the  party  dealing  with  the  corporation  had  notice  of  the  inten- 
tion to  perform  the  act  for  an  unauthorized  purpose,  or  under  cir- 
eumstances  not  justifying  performance. 


Digitized  by  VjOOQIC 


516  Jambs  Eva  Estate  v.  Oakland  B.  &  M.  Co.  [40  Cal.  App. 

[3]  L). — ^Liability  to  Thied  Parties— Detensb—Dieeot  Attack. — ^The 
Attonpt  of  a  corporation  to  ue  the  defense  of  Mltra  vire$  as  a 
meana  of  escaping  its  liability  to  third  parties  is  regarded  with  much 
less  favor  than  when  a  direct  attack  upon  snch  corporate  act  is 
snade  bj  a  stockholder  or  by  the  state. 

[4]  Id.— 'Bdrden  of  Proof.— Where  the  feorporate  act  is  within  the 
powers  of  the  corporation  for  some  purposes  and  ifi  claimed  to  be 
withotit  its  powers  under  given  circumstances,  the  burden  of  proving 
the  latter  state  of  affairs  rests  upon  the  corporation  denying  its 
liability. 

[6]  -  Id. — ^PovnEE  to  Extend  Finanoial  Aid. — ^A  corporation  organized 
for  the  purpose  of  operating  and  maintaining  the  general  business 
of  brewing  and  malting  may,  in  furtherance  of  its  own  interests, 
extend  financial  aid  to  its  customers. 

[6]  Id. — Geksbal  Power  —  Want  of  Benefit — Burden  of  Proof* — 
Where  it  is  within  the  general  powers  of  a  corporation  to  execute 
•  guaranty  bond  under  some  circumstances,  but  such  act  is  ultra 
vires  if  such  corporation  receives  no  direct  benefit  therefrom,  in  an 
action  to  recover  upon  such  bond,  the  burden  is  on  the  corporation 
of  proving  that  it  received  no  such  benefit. 

[7]  Landlord  and  Tenant — ^Rebate  in  Rent— Bitbct  on  Lease. — A 
rebate,  for  certain  months,  made  by  the  lessor  to  the  lessee  and  to 
a  committee  of  its  creditors,  is  not  sufELcient  to  establish  a  change 
in  the  written  lease  so  as  to  affect  the  amount  of  future  installments 
of  rent. 

[8]  Id. — Corporation  Party  to  Rebate — ^Estoppel. — ^Where  the  cor- 
poration surety  for  the  lessee,  through  its  vice-president,  asked  for 
ancl  consented  to  such  change  in  the  amount  of  the  rent,  it  cannot 
be  heard  to  object  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  M.  Conley,  Judge  Presiding.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Snook  ft  Church  for  Appellant 

W.  B.  Binehart  for  Respondent. 

HAVEN,  J. — ^Action  by  a  lessor  for  the  collection  of  delin- 
quent  rent,  against  its  lessee  and  two  sureties  upon  a  bond 
i^aranteeing  the  faithful  performance  on  the  part  of  said 
lessee  of  the  covenants  of  a  written  lease.  The  lessee  suf- 
fered default  and  the  action  was  tried  as  against  the  sureties 
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alone.  Judgment  was  rendered  against  both  sureties,  from 
which  one  of  them  appeals.  The  appellant  nrges  three 
grounds  for  reversal,  which  will  be  considered  in  the  order 
in  which  they  are  made. 

[1]  It  is  claimed  that  the  bond  executed  by  appellant  is 
void  because  '*it  was  entered  into  contrary  to  express  statu- 
tory law,  to  wit,  sections  594-596,  inclusive,  of  the  Political 
Code  of  the  State  of  California.*'  The  sections  referred  to 
are  found  in  article  XVI  of  the  Political  Code,  which  article 
by  its  title  and  provisions  refers  to  the  oflSce  of  insurance 
commissioner,  the  performance  of  his  duties  and  the  transac- 
tion of  the  business  of  insurance  under  his  supervision.  The 
particular  sections  relied  upon  are  section  594,  subdivision  5, 
which  provides  that  fidelity  and  surety  insurance  includes 
"...  guaranteeing  and  executing  all  bonds,  undertakings, 
and  contracts  of  suretyship,  and  guaranteeing  the  perform- 
ance of  contracts  other  tban  insurance  policies,''  and  the 
closing  paragraph  of  subdivision  6  of  section  596,  which  reads 
as  foUows:  *'A11  policies  and  other  contracts  of  insurance, 
issu^  without  full  compliance  by  all  parties  concerned  with 
the  laws  of  this  state,  shall  be  null  and  void."  Appellant 
urges  that  the  bond  here  sued  upon  comes  within  the  term 
** other  contracts  of  insurance"  found  in  section  596  as  de- 
fined in  section  594.  If  such  contention  is  correct,  it  follows 
that  it  is  illegal  for  any  corporation  to  execute  in  this  state 
any  bond  guaranteeing  the  performance  of  any  contract,  or 
even  to  guarantee  the  payment  of  a  promissory  note,  without 
having  first  complied  with  the  provisions  of  the  Political  Code 
above  referred  to,  and  placed  itself  under  the  jurisdiction  of 
the  insurance  commissioner.  In  our  opinion  the  code  sections 
relied  upon  are  intended  to  apply  exclusively  to  the  conduct 
of  the  business  of  insurance  as  such,  and  their  provisions 
cannot  be  stretched  to  cover  the  case  of  a  single  contract  of 
guaranty  such  as  the  one  involved  in  this  action.  We  hold, 
therefore,  that  said  sections  have  no  application  to  the  facts 
of  this  case. 

[2]  It  is  next  contended  that  the  contract  sued  upon  is  a 
mere  naked  guaranty  and  is,  therefore,  tUtra  vires  of  the 
purposes  and  powers  of  the  appellant  corporation,  and  for 
that  reason  void.  The  term  **ultra  vires'^  when  applied  to 
the  act  of  a  corporation  is  used  in  diflPerent  senses.  It  may 
indicate  that  the  act  referred  to  is  entirely  beyond  the  scope 
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of  the  powers  of  the  corporation  to  perform  under  any  cir- 
cumstances or  for  any  purpose,  or,  again,  the  terra  may  be 
applied  to  an  act  of  a  corporation  which  may  be  fully  within 
the  scope  of  the  general  powers  of  the  corporation  for  some 
purposes,  but  beyond  such  powers  for  other  purposes.  The 
rights  of  persons  dealing  with  the  corporation  vary  according 
as  the  act  is  ultra  vires  in  one  or  the  other  of  these  senses. 
When  the  act  is  within  the  corporate  powers  for  some  pur- 
poses or  under  some  conditions,  the  rights  of  parties  who  have 
dealt  with  the  corporation,  under  the  express  or  implied 
representation  that  it  is  acting  within  such  powers  in  the 
making  of  a  particular  contract  are  entitled  to  favorable  con- 
sideration. In  such  a  case  the  defense  of  ultra  vires  is  not 
available  unless  it  be  shown  that  the  party  dealing  with  the 
corporation  had  notice  6f  the  intention  to  perform  the  act  for 
an  unauthorized  purpose,  or  under  circumstances  not  justify- 
ing its  performance.  (Miners'  Ditch  Co,  v.  ZeUerbach,  37 
Cal.  543,  at  pages  578-588,  [99  Am.  Dec.  300] ;  10  Cyc.  1148, 
1149.) 

[3]  The  attempt  of  a  corporation  to  use  the  defense  of 
ultra  vires  as  a  means  of  escaping  its  liability  to  third  parties 
is  regarded  with  much  less  favor  than  when  a  direct'  attack 
upon  such  corporate  act  is  made  by  a  stockholder  or  by  the 
state.  {McQuaide  v.  Enterprise  Brewing  Co.,  14  Cal.  App. 
315,  [111  Pac.  927].) 

[4]  It  is  the  further  established  rule  in  this  state  that, 
in  cases  where- the  corporate  act  is  within  the  powers  of  the 
corporation  for  some  purposes  and  is  claimed  to  be  without  its 
powers  under  given  circumstances,  the  burden  of  proving  the 
latter  state  of  affairs  rests  upon  the  corporation  denying  its 
liability.  {Miners'  Ditch  Co,  v.  Zellerbach,  37  Cal.,  at  page 
585,  [99  Am.  Dec.  300] ;  Morgan  v.  Board  of  Education,  136 
Cal.  245,  247,  [68  Pac.  703] ;  Brown  v.  Board  of  Education, 
103  Cal.  531,  534,  [37  Pac.  503].) 

[6]  With  the  above  principles  in  mind,  we  take  up  the 
record  before  us.  The  plaintiff  introduced  in  evidence  its 
lease,  to  which  the  bond  sued  upon  is  attached.  Accompany- 
ing this  bond  is  a  certified  copy  of  a  resolution  duly  adopted 
by  the  directors  of  the  appellant  corporation,  wherein  it  is 
recited  that  it  is  for  the  best  interests  of  that  corporation  that 
the  lessee  "shall  secure  the  rights  and  privileges  of  the  said 
lease  under  the  terms  thereof."    In  its  attempt  to  prove  that 
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the  execution  of  this  bond  was  beyond  its  corporate  powers, 
appellunt  introduced  in  evidence  its  articles  of  incorpora- 
tion. These  provide  that  the  purpose  of  the  corporation  is  to 
operate  and  maintain  the  general  business  of  brewing  and 
malting.  Under  such  general  powers  a  corporation  may,  in 
furtherance  of  its  own  interests,  extend  financial  aid  to  its 
customers.  (Armatir  dk  Co,  v.  Bosenberg  <&  Sons  Co.,  36  Cal. 
App.  773,  [173  Pac.  404].) 

[6]  It  is  conceded  by  appellant  that  if  a  corporation  de- 
rives a  direct  and  substantial  benefit  from  the  making  of  a 
contract  of  the  character  of  the  one  here  involved,  '*then 
the  contract  will  be  considered  to  be  intra  vires,  or  possibly  if 
vlfra  vires,  that  the  corporation  will  be  estopped  to  set  up 
that  defense."  In  other  words,  it  is  admitted  that  the  exe- 
cution of  a  guaranty  of  this  character  might,  under  some 
circumstances,  be  within  the*  corporate  powers  of  appellant. 
The  case  falls,  therefore,  directly  within  the  principles  of  law 
above  referred  to.  The  execution  of  the  bond  was  not  beyond 
the  powers  of  the  corporation  under  all  circumstances  or  for 
all  purposes.  In  order  to  sustain  the  defense  that  its  exe- 
cution under  the  circumstances  of  this  case  was  beyond  such 
powers,  it  was  incumbent  upon  appellant  to  show  that  it  re- 
ceived no  direct  benefit  therefrom.  An  examination  of  the 
record  discloses  no  evidence  of  that  character.  On  the  con- 
trary, it  appears  that  the  appellant  was  a  creditor  of  the 
lessee  at  the  time  the  delinquent  rent  sued  for  accrued,  upon 
a  merchandise  and  cash  loan  account.  There  is  no  direct 
evidence,  however,  that  this  relation  existed  at  the  time  the 
bond  was  executed,  nor  that  the  purchase  of  merchandise 
from  appellant  was  a  condition  for  the  execution  of  such  bond. 
It  is  unnecessary  to  determine  whether  or  not  this  is  sufB- 
cient  proof  of  the  receipt  of  a  direct  benefit  by  the  appellant 
corporation.  The  appellant  did  not  prove  that  no  such  bene- 
fit wfts  received  by  it.  The  burden  of  proof  as  to  that  matter 
being  upon  appellant,  it  cannot  be  held  that  the  contract  was 
tUtra  vires  of  the  powers  of  the  corporation. 

[7]  The  final  cont^tion  of  appellant  is  that  the  guarantor 
was  discharged  from  liability  for  the  reason  that  the  prin- 
cipal obligation  of  the  lessee  was  changed  and  altered  in  a 
material  respect  without  the  consent  of  the  guarantor.  The 
change  in  the  principal  obligation  relied  upon  is  the  fact  that 
the  lefisor  made  a  rebate,  for  certain  months,  from  the  amount 
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of  rent  specified  in  the  lease,  to  the  lessee  and  to  a  committee 
of  its  creditors.  To  thi^  contention  there  are  three  answers : 
(1)  No  such  defense  was  pleaded  by  the  defendant.  (2)  (Don- 
cessions  of  this  kind  are  not  sufScient  to  establish  a  change 
in  the  written  contract  so  as  to  aflfect  the  amount  of  future 
installments  of  rent.  {Sinnige  v.  Oswald,  170  Cal,  55,  57, 
[148  Pac.  203].)  (3)  Part  of  these  concessions  of  rent  were 
made  to  the  committee  of  creditors,  of  whom  Mr.  Wieking,  the 
vice-president  of  the  appellant  corporation,  was  one.  He  was 
called  as  a  witness  and  asked  by  the  court  whether  or  not 
the  arrangement  of  a  rebate  of  $150  on  the  $450  monthly 
rent  was  satisfactory  to  him.  He  stated  that  it  was,  and  the 
only  objection  he  had  to  the  rebate  was  that  it  was  not  as 
large  as  he  had  sought  to  obtain.  [8]  The  appellant  corpo- 
ration, through  its  vice-president,  having  a£&ed  for  and  con- 
sented to  this  change  in  the  amount  of  rent,  cannot  be  heard 
to  object  thereto. 

In  our  opinion  none  of  the  contentions  of  appellant  is  well 
founded.    The  judgment  is  therefore  aflSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  29, 1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT. — ^In  view  of  the  circumstances  disclosed  by 
the  evidence  in  this  case,  including  the  recital  in  the  resolu- 
tion adopted  by  the  directors  of  the  appellant  corporation  to 
the  effect  that  it  is  for  the  best  interests  of  the  corporation 
that  the  lessee  shall  secure  the  rights  and  privileges  of  the 
lease,  we  are  satisfied  that  there  was  a  sufScient  showing  of 
benefit  to  appellant  corporation  to  make  its  undertaking  valid. 
We  express  no  opinion  on  the  question  of  burden  of  proof 
discussed  in  the  opinion. 

The  application  for  a  hearing  in  this  matter  after  decision 
by  the  district  court  of  appeal  of  the  first  appellate  district, 
Division  Two,  is  denied. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent 
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[Civ.  No.  2646.    Pirst  Appellate  Distriet,  DivisioB  One.— AprU  1,  1919.] 
I.  L.  CAVASSO,  Respondent,  v.  J.  C.  DOWNEY,  AppeUant. 

[1]  PbOMIBSOBT  NOTB — CONSIDBBATION — AOTION  AOAINST  MAKER— VIO- 
LATION or  OovBNANT  BuNNiNO  TO  Thikd  Pastt. — In  an  action  on 
a  promissory  note  executed  by  tlie  defendant  to  the  plaintiff  as  part 
eonsideration  for  plaintiff's  interest  in  a  certain  corporation  as 
represented  bj  certain  shares  of  stock  held  by  him  therein,  which 
was  purchased  by  defendant  under  an  agreement  whereby  plaintiff 
bound  himself  not  to  engage  in  any  business  in  competition  with 
such  corporation  for  a  period  of  five  years,  plaintiff's  violation  of 
such  clause  was  not  a  matter  which  could  be  made  the  subject  of 
ft  cross-complaint  by  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alsr 
meda  County.    Wm.  M.  Conley,  Judge  Presiding.    'Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  B.  Eliassen  for  Appellant. 

M.  J.  Rutherford  for  Respondent, 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  one  thousand  dollars,  with 
interest  and  costs  of  suit,  in  an  action  to  recover  upon  a  prom- 
issory note  executed  by  the  defendant  to  the  plaintiff  for 
said  sum.  The  defendant  in  his  answer  admitted  the  exe- 
cution of  the  note,  but  denied  that  the  same  had  not  been 
paid.  He  further  averred  that  the  consideration  of  the  note 
had  failed.  He  then  proceeded  to  aver  that  the  said  plaintiff 
and  himself  had  for  some  time  prior  to  the  making  of  said 
note  been  engaged  in  business  as  partners  under  the  firm  name 
of  Downey-Cavasso  Olass  and  Paint  Co.,  doing  business  in 
the  city  of  Oakland;  that  on  or  about  October  31,  1914,  the 
plaintiff  had  sold  all  of  his  right,  title,  and  interest  in  said 
business  and  the  goodwill  thereof  to  the  defendant  upon  the 
express  understanding  and  agreement  that  the  said  plaintiff 
would  not  engage  in  any  business  in  competition  with  the  said 
defendant  within  the  city  of  Oakland  for  the  period  of  five 
years ;  that  the  making  of  such  agreement  was  part  considera- 
tion for  the  purchase  by  the  defendant  of  the  plaintiff's  in- 
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terest  in  s^id  firm  and  for  the  execution  of  said  promissory 
note  as  a  portion  of  the  purchase  price  thereof;  that  in  viola- 
tion of  said  agreement  the  said  ^plaintiff  did  engage  in  the 
same  kind  of  business  within  said  city  of  Oakland  in  com- 
petition with  the  said  defendant,  which  acts  on  his  part  were 
fraudulent,  and  worked  a  failure  of  consideration  for  the 
note  sued  upon  in  this  action.  The  defendant  also  presents 
the  same  facts  in  a  cross-complaint,  wherein  he  prays  for  an 
injunction  preventing  the  plaintiff  from  continuing  in  busi- 
ness in  competition  with  the  cross-complainant,  and  for  a 
decree  requiring  said  plaintiff  to  deliver  up  said  not«  for  can- 
cellation. The  defendant  has  also  a  so-called  cross-complaint 
for  the  recovery  from  plaintiff  of  the  sum  of  $603.98  upon  an 
assigned  claim. 

Upon  the  trial  of  the  cause,  evidence  was  presented  before 
the  court  showing  that  for  some  time  prior  to  the  thirteenth 
day  of  January,  1913,  the  plaintiff  and  the  defendant  had 
been  copartners  conducting  a  glass  and  paint  business  in  the 
city  of  Oakland  under  the  firm  name  of  Downey-Cavasso 
Glass  and  Paint  Company;  but  that  on  or  about  the  last- 
named  date  a  corporation  had  been  formed  by  them  with  the 
same  name  and'^to  which  corporation  they  proceeded  to  trans- 
fer their  and  each  of  their  interest  in  said  business  and  in  all 
of  the  properties  thereof,  each  receiving  therefor  380  shares 
of  the  capital  stock  of  said  corporation ;  that  said  corporation 
took  over  said  business,  and  from  time  to  time  during  the 
next  year  and  a  half  or  more  held  occasional  directors'  meet- 
ings in  respect  to  the  affairs  of  the  business;  that  in  the 
month  of  October,  1914,  the  plaintiff  and  the  defendant  en- 
tered into  a  written  agreement  by  the  terms  of  which  it  was 
recited  that  the  parties  thereto  were  stockholders  in  the 
aforesaid  corporation,  and  that  defendant  was  desirous  of 
buying  and  the  plaintiff  of  selling  all  of  the  latter 's  interest 
in  the  business  thereof.  It  was  therefore  agreed  that  the 
defendant  was  to  pay  the  sum  of  six  thousand  dollars  for  all 
of  the  interest  of  the  plaintiff  in  the  said  corporation  and 
business,  '*the  said  interest  being  represented  by  380  shares 
of  the  capital  stock  of  said  corporation,"  which  the  plaintiff 
agreed  for  said  consideration  to  transfer  to  the  defendant. 
The  note  in  question  was  a  part  of  said  consideration.  The  clos- 
ing clause  in  said  agreement  reads  as  follows:  '*It  is  further 
agreed  by  find  between  the  parties  hereto  that  the  said  party 
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of  the  second  part  [plaintiflf  herein]  will  not  engage  in  any 
business  in  competition  with  the  Downey-Cavasso  Glass  and 
Paint  Company  for  a  period  of  five  years  from  the  date 
hereof."  It  further  appeared  upon  the  trial  that  a  short 
time  after  the  execution  of  said  agreement  the  plaintiff  did 
engage  in  business  in  the  city  of  Oakland  and  in  direct  com- 
petition with  said  Downey-Cavasso  Glass  and  Paint  Company. 
The  trial  court  decided  upon  the  whole  evidence  presented 
that  the  copartnership  which  had  previously  existed  between 
the  parties  had  been  merged  in  the  corporation  formed  in  the 
month  of  January,  1913,  and  that  the  relation  of  copartners 
in  respect  to  the  business  then  taken  over  by  such  corporation 
did  not  continue  thereafter,  and  that  the  transaction  between 
the  parties  in  October,  1914,  was  one  in  which  the  defendant 
purchased  the  stock  of  the  plaintiff  in  said  corporation,  giving 
among  other  things  the  note  in  question  as  a  part  of  the  con- 
sideration therefor.  We  are  satisfied  from  a  reading  of  the 
record  that  the  evidence  fully  justifies  the  findings  of  the  * 
court  in  this  regard.  The  court  further  f qund  that  the  plain- 
tiff did  embark  in  business  in  the  city  of  Oakland  in  competi- 
tioti  with  the  said  corporation,  but  not  in  competition  with 
the  defendant,  who,  since  the  organization  of  said  corporation 
had  not  been  engaged  in  such  business  on  his  own  account. 
The  court  also  upon  sufficient  evidence  found  against  the 
defendant  on  his  cross-complaint,  and  accordingly  rendered 
judgment  in  the  plaintiff's  favor. 

[1]  We  fibid  no  error  in  the  court's  conclusions  with 
respect  to  these  matters.  The  evidence,  as  we  have  seen,  jus- 
tified the  finding  of  the  trial  court  thAt  the  partnership  be- 
tween the  parties  hereto  ceased  when  the  corporation  was 
organized,  and  also  justifies  the  finding  that  the  transaction 
between  the  parties  was  one  for  the  purchase  by  the  defend- 
ant of  the  plaintiff's  interest  in  said  corporation  as  repre- 
sented by  the  380  shares  of  stock  held  by  him  therein.  If 
these  findings  be  upheld,  it  follows  necessarily  that  the  plain- 
tiff's violation  of  the  clause  in  said  agreement  by  which  he 
bound  himself  not  to  engage  in  business  in  competition  with 
the  Downey-Cavasso  Glass  and  Paint  Company,  a  corpora- 
tion, was  a  matter  which  could  not  be  made  the  subject  of 
a  cross-complaint  by  the  defendant  in  this  action.  This  con- 
clusion assumes  the  validity  of  the  clause  in  question  as  an 
agreement  in  restraint  of  trade.    It  is  urged  by  the  respond- 
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ent  that  tliis  part  of  the  agreement,  not  being  by  its  terms 
limited  as  to  the  territory  embraced  in  its  operation,  is  void 
as  contrary  to  the  provisions  of  sections  1673  and  1674  of 
the  Civil  Code,  citing  CaUahan  v.  Donnelly,  45  Cal.  152,  [13 
Am.  Rep.  172],  as  authority  for  such  contention.  We  do  not, 
however,  deem  it  necessary  to  dispose  of  this  contention  in 
view  of  our  conclusions  upon  the  other  phases  of  the  case. 
Judgment  affirmed. 

Waste,  P.  J.,  and  Eerrig^,  J.,  concurred. 


[CiT.  No.  2200.    Timt  Appellate  Dtetrict,  BiTlsion  One.— April  2,  1919.] 

BAUER'S  LAW  &  COLLECTION  CO.  INC.,  Appellant,  v. 
SHERIDAN  PEOCTOE  ^CO.,  Respondent. 

[1]  Judgments  —  Tjcndeb  or  Payment — Deposit  Wrrn  Clebk  —  In- 
TEBSST — Satisfaction. — A  depodt  with  the  clerk  of  the  court  of 
the  amount  of  a  judgment  end  notification  to  the  judgment  creditor 
that  the  same  is  there  subject  to  its  demand  does  not  constitute  a 
legal  tender;  and  .even  if  it  did  constitute  a  legal  teitder,  it  would 
be  unavailing  to  satisfy  the  judgment  where  a  small  amount  of 
interest  on  the  judgment  is  not  included. 

[2]  Tender — Amount. — Nothing  short  of  the  full  amount  due  the  cred- 
itor is  sufficient  to  constitute  a  legal  tender,  and  the  debtor  must 
at  his  peril  offer  the  full  amount. 

[S]  Pleading — Counterclaim— Bes  Judicata. — ^In  an  action  to  re- 
cover the  purchase  price  of  certain  personal  property  sold  and  de- 
livered, the  contention  that  one  of  the  causes  of  action  set  up  as  a 
counterclaim  had  been  adjudicated  in  a  former  action  is  not  tenable, 
where  such  counterclaim,  although  pleaded  in  such  former  action, 
did  not  exist  at  the  time  of  the  commencement  thereof,  but  matured 
some  months  later,  and,  therefore,  was  not  adjudicated  in  that 
case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Wm.  Tomsky  for  Appellant. 
W.  H.  Barrows  tot  Bespondent. 

KERRIGAN,  J.— This  is  an  appeal  by  plaintiff  from  a 
judgment  rendered  in  its  favor  for  the  sum  of  $49.32.  The 
action  was  brought  to  recover  $312.50  as  the  agreed  price  of 
certain  personal  property  sold  and  delivered  by  the  plaintiff's 
assignor,  the  Eastern  Outfitting  Company,  to  the  defendant, 
Sheridan  Proctor  Company.  In  its  answer,  said  defendant 
admitted  the  indebtedness  pleaded  in  th^  complaint,  but  set 
up  as  a  counterclaim  a  judgment  in  its  favor  against  the 
plaintiff's  assignor  of  $15,  and  a  demand  for  $247,  the  price 
of  storage  of  certain  furniture. 

The  appeal  presents  but  two  questions.  [1]  As  to  the 
first  of  these  it  appears  that  prior  to  the  commencement  of 
this  action  the  plaintiff,  in  an  attempt  to  satisfy  a  former 
judgment  of  $15  in  favor  of  the  defendant,  deposited  that 
sum  with  the  clerk  of  the  court,  notifying  the  defendant  that 
the  same  was  there  subject  to  its  demand.  Such  a  deposit 
and  notice  alone  certainly  did  not  constitute  a  legal  tender, 
and  even  if  it  had  it  would  have  been  unavailing  for  the 
reason  that  a  small  sum  for  interest  upon  the  judgment  had 
accpued,  which  was  not  included  in  the  amount  deposited. 
[2]  Nothing  short  of  the  full  amount  due  the  creditor  is 
sufBcient  to  constitute  a  valid  tender,  and  the  debtor  must  at 
his  peril  offer  the  full  amount.     (38  Cyc.  137.) 

[3]  Respecting  the  other  point,  plaintiff  asserts  that  the 
claim  for  storage  constituting  defendant's  second  cause  of 
counterclaim  had  been  adjudicated  in  a  former  action.  It  is 
true  .that  this  matter  was  pleaded  by  the  defendant  by  way  of 
a  counterclaim  in  a  former  action  between  it  and  the  plain- 
tiff's assignor;  but  it  also  appears  from  the  record  that  such 
counterclaim  did  not  exi^  at  the  time  that  action  was  com- 
menced, but  that  it  matured  some  months  later.  It  is  ap- 
parent that  it  was  not  pressed  in  the  first  action  for  the  simple 
reason  that  it  was  not  an  existing  demand  at  the  time  the 
action  was  commenced.  (Code  Civ.  Proc,  sec.  438,  subi  2; 
Wood  V.  Brush,  72  Cal.  224,  [13  Pac.  627] ;  McGuire  v.  EdsaU, 
14  Mont.  359,  [36  Pac.  453]),  and  therefore  was  not  adjudi- 
cated in  that  case.  Moreover,  no  evidence  was  introduced  by 
the  plaintiff  in  the   present  action  that  the  subject  of  the 
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defendant's  counterclaim  was  res  adjudicata,  the^  only  refer- 
ence to  it  occurring  in  the  cross-examination  of  a  witness. 
In  order  to  debar  defendant's  right  to  recover  in  this  action 
on  its  counterclaim,  it  was  necessary  for  the  plaintiff  to  show 
that  the  matter  had  been  theretofore  adjudicated,  which,  as 
we  have  said,  was  not  done. 
The  judgment  is  af&rmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[C5v.  No.  1927.    Third  AppeUate  Diatrict.— April  2,  191«.] 

THE  TRUCKEB  RIVER  GENERAL  ELECTRIC  COM- 
PANT  (a  Corporation),  Appellant,  v.  JOHN  ANDER- 
SON  et  al.,  Defendants;  DUANE  L.  BLISS,  Jr.,  et  aL, 
Respondents. 

[1]  Adverse  Possession — Essentials — Construction  of  Code. — For 
the  purpose  of  constituting  en  adverse  possession  by  a  person  claim- 
ing title  not  founded  upon  a  written  instrument,  it  is  not  necessary, 
rmder  section  325  of  the  Code  of  Civil  Procedure,  that  the  land  shall 
have  been  "protected  by  a  substantial  inclosure"  or  "usually  culti- 
vated or  improved"  for  any  specific  period  of  time,  but  only  that 
it  shall  have  been  occupied  and  clahned  and  the  taxes  paid  for  the 
period  of  t.v^  years  continuously. 

[2]  L). — ^Beoovbry  op  Possession  of  Real  Property— Statute  of  Limi- 
tations.— ^An  action  for  the  recovery  of  the  possession  of  real  prop- 
erty is  barred  by  section  318  of  the  Code  of  C&vil  Procedure  where 
neitlier  the  plaintiff  nor  its  predecessor  "was  seised  or  possessed 
of  the  property  in  question,  within  five  years  before  the  C(Nnmence- 
ment  of  the  action." 

APPEAL   from  a   judgment   of  the   Superior   Court  of 
Placer  County.    William  M.  Finch,  Judge.    AJBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Preston  and  Ed.  F.  Jared  for  Appellant. 

Raglan  Tuttle,  Tuttle  &  Tuttle,  W.  J.  Prewett  and  Prewett 
&  Chamberlain  for  Respondents. 
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HART,  J. — ^Plaintiff  commenced  the  action  against  John 
Anderson  and  a  number  o^  others  to  quiet  its  title  to  a  tract 
of  land  in  Placer  County,  containing  about  fifty-four  acres: 
As  to  all  of  the  defendants  except  Bliss  and  Ferris  the  action 
was  either  dismissed  by  plaintiff  or  default  was  taken  against 
them  for  failure  to  appear.  The  decree  of  the  court  was  in 
favor  of  plaintiff  for  all  the  land  mentioned  in  the  complaint, 
except  that  defendant  Bliss  was  found  to  be  the  owner  of  a 
parcel  thereof  amounting  to  about  one-fifth  of  an  acre  and 
defendant  Ferris  of  a  parcel  thereof  amounting  to  about 
seven-eighths  of  an  acre. 

It  is  stated  in  appellant's  brief:  *' During  the  pendency  of 
the  action,  the  rights  of  the  plaintiff  were  acquired  by  the 
United  States  of  America,  and  this  appeal  is  now  prosecuted 
by  the  government.** 

The  land  in  controversj^  is  situated  on  Lake  Tahoe  and 
along  the  bank  of  the  Truckee  River  near  its  source,  which, 
.throughout  the  record  and  in  the  briefs  is  spoken  of  as  the 
"mouth  of  the  Truckee  River." 

Each  of  the  defendants,  Bliss  and  Ferris,  claimed  title  by 
adverse  possession.  The  findings  of  the  court  were  in  their 
favor,  and  it  was  also  found  that  the  action  against  defend- 
ant Bliss  was  barred  by  the  provisions  of  section  318  of  the 
Code  of  Civil  Procedure. 

There  was  documentary  evidence  received  tending  to  prove 
title  in  the  plaintiff  corporation  to  the  fifty-four  acres,  which 
included  the  two  parcels  awarded  to  Bliss  and  Ferris,  the 
inception  of  said  title  being  a  patent  from  the  United  States 
to  Central  Pacific  Railroad  Company,  dated  April  18,  1870. 

THE  FERRIS  TITLE. 
C.  B.  Ferris  testified  that  he  had  been  living  on  the  prop- 
erty claimed  by  him  since  18%,  The  tract  has  a  frontage 
of  about  150  feet  on  the  lake  front,  and  it  runs  back  from 
the  lake  about  eighty  feet.  The  witness  testified:  **The  im- 
provements on  the  property  are  a  house  and  a  boat-house  and 
a  small  garage  on  the  hill  above  the  .house,  and  I  have  a 
wharf,  a  boat  landing.  The  property  that  would  be  between 
the  house  and  boat-house  and  wharf  and  the  county  road,  I 
have  used  for  a  little  of  everything ;  piling  wood,  lumber,  and 
whatever  became  necessary  to  put  in  there.  .  .  .  below  the 
wharf  I  have  a  toilet  and  outhouse.    The. toilet  is  probably 
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forty  feet  from  my  southwest  line,  and  the  ground  in  that 
distance  I  have  used  for  a  little  of  everything— storage,  haul- 
ing boats,  boat  repairing."  The  witness  built  a  fence  around 
the  property,  either  in  1907  or  190ft— he  was  pretty  positive 
it  was  in  June,  1908 — ^and^t  has  been  maintained  ^ver  since. 
He  stated  that  he  had  resided  continuously  on  the  property, 
winter  and  summer. 

It  was  stipulated  at  the  trial  that  for  the  years  1908  to  1912, 
both  inclusive,  the  taxes  on  the  whole  property  were  assessed 
to  and  paid  by  appellant,  and  that  the  parcel  claimed  by 
Ferris  was  assessed  to  him  and  the  taxes  were  paid  by  him, 
during  the  same  period  of  time. 

It  is  contended  by  appellant  that  as  Ferris  did  not  occupy 
the  land  under  color  of  title  but  was  a  mere  squatter,  he  would 
be  subject  to  the  provisions  of  section  325  of  the  Code  of 
Civil  Procedure,  and  must  prove  that  the  land  "has  been  pro- 
tected by  substantial  inclosure,"  and  **ha8  been  usually  cul- 
tivated or  improved,"  and  it  is  claimed  that  neither  of  these 
requirements  has  been  met. 

The  complaint  was  filed  on  October  3, 1912,  which  was  four 
years  and  four  months  after  ^he  construction  of  the  fence  in 
June,  1908. 

Section  325  of  the  Code  of  Civil  Procedure,  as  enacted  in 
1872,  read  as  follows:  "For  the  purpose  of  constituting  an 
adverse  possession,  by  a  person  claiming  title  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only: 

"1.  Where  it  has  been  protected  by  a  substantial  indosure; 

"2.  Where  it  has  been  usually  cultivated  or  improved.^' 

In  1878  (Stats.  1877-78,  p.  99),  the  section  was  amended 
by  re-enacting  the  above  language  and  adding  thereto  the 
following:  "Provided,  however,  that  in  no  case  shall  adverse 
possession  be  considered  established  under  the  provision  of 
any  section  or  sections  of  this  code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the  period 
of  five  years  continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the  taxes,  state, 
county,  or  municipal,  which  have  been  levied  and  assessed 
upon  such  land." 

[1]  It  will  be  noted  that,  as  originally  enacted,  there  was 
no  provision  in  the  section  that  the  land  in  dispute  should 
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have  been  (1)  ''protected  by  a  substantial  inclosure,**  or 
(2)  ''usually  cultivated  or  improved"  for  any  period  of  time, 
nor  did  the  amendment  change  those  terms  of  the  section. 
The  five-year  period  provided  by  the  amendment  applies  only 
to  the  occupancy  and  claim  of  the  land  and  to  the  payment 
of  taxes. 

In  Oray  v.  Walker,  157  Cal.  381,  [108  Pac.  278],  our  su- 
preme  court  said:  "The  requirement  of  the  statute  that  the 
land  be  'usually  cultivated  or  improved'  means  that  it  should 
be  cultivated  or  improved  in  the  manner  or  to  the  extent 
usml  in  the  case  of  similar  property.  {Allen  v.  McKay,  120 
Cal.  322,  [52  Pac.  828].)  If  so  improved,  it  is  not  necessary 
that  it  should  be  either  cultivated  or  inclosed.  {Daniels  v. 
OuaUda  M.  Co.,  77  Cal.  300,  [19  Pac.  519].) "  In  the  case  of 
Allen  V.  McKa/y,  above  cited,  it  was  held  that  an  instruction 
was  properly  given  which  stated  that:  "A  piece  of  property 
is  slEtid  to  be  usually  improved,  or  improved  in  the  usual  man- 
ner, when  it  is  improved  aa  similar  property  is  improved,'* 
and  in  the  Daniels  case  it  was  held  that  the  right  of  way  of  a 
railroad  company,  "improved  in  the  usual  manner  of  rail- 
roads with  reference  to  their  roadbed  and  right  of  way,'* 
constituted  adverse  possession,  "though  the  land  was  not  pro- 
tected on  all  sides  by  a  substantial  inclosure." 

Inasmuch  as  section  325  dpes  not  require  that  the  land 
should  be  inclosed  for  the  period  of  five  years  before  the 
commencement  of  the  action,  testimony  tending  to  show  that 
it  was  inclosed  for  a  shorter  period  will  be  admitted  as  a  fact 
tending  to  show  possession. 

As  it  was  stipulated  that  defendant  Ferris,  for  a  period  of 
five  years  prior  to  the  commencement  of  the  action,  had  paid 
the  taxes  assessed  against  the  parcel  of  land  claimed  by  him, 
and  in  view  of  the  testimony  showing  acts  of  possession  on 
his  part,  we  conclude  that  the  judgment  in  his  favor  should 
be  affirmed. 

THE  BLISS  TITLE. 

In  1879  or  1880,  one  John  Branch,  a  fisherman  on  Lake 
Tahoe,  squatted  on  the  property  claimed  by  defendant  Bliss, 
and  built  a  house  upon  it.  He  lived  upon  it  until  1900.  In 
1881  or  1882  he  built  a  fence  with  cedar  posts  around  the 
tract  "for  the  purpose  of  having  a  garden;  he  only  kept  his 
j?arden  two  or  three  years;  the  ground  was  not  very  good" — 
as  testified  by  a  witness.    There  was  also  a  wood-shed  and  a 
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boat-house  built  upon  the  property.  The  place  was  com- 
monly known  in  the  neighborhood  as  "The  Johnnie  Branch 
Place,"  and  was  reputed  to  be  his  property.  Branch  died 
some  time  between  1900  and  1904. 

In  l&OO,  J.  H.  Pomin  bought  from  Branch  the  house  and 
his  boats — "everything  he  had — ^lot  and  house,"  Pomin  tes- 
tified. This  transaction  was  evidenced  by  the  following  docu- 
ment, which  was  admitted  in  evidence  over  plaintiff 's  objec- 
tion : 

"This  is  to  certify  that  I,  Jno.  Branch,  do  this  third  day  of 
August,  1900,  for  the  sum  of  one  hundred  and  fifty  ($150*00) 
dollars,  which  money  has  been  paid  me  this  day,  and  in  con- 
sideration of  which  sum,  I  do  transfer  and  sell  to  J.  H.  Pomin 
all  right,  title  and  interest  in  the  house-boats,  fixtures  and 
whatsoever  property  is  contained  in  said  building  or  buildings 
on  lot  occupied  by  said  buildings.  The  said  property  being 
located  at  the  mouth  of  the  Truckee  River  (West  bank). 
This  includes  each  and  all  property  of  whatsoever  descrip- 
tion formerly  owned  by  me,  (Jno.  Branch). 

**  Witness  my  signature. 

"(Signed)    John  Branch. 
"Witness:  H.  W.  Wills. 

"Tahoe  City,  Cal.,  August  3d,  1900." 

On  the  fourteenth  day  of  November,  1912,  H.  W.  Wills  went 
before  a  notary  public  and  acknowledged  that  John  Branch 
had  signed  and  executed  said  instrument. 

Pomin  testified  that  when  he  bought  the  place  he  had  it 
rented  for  a  couple  of  years ;  that  the  renter  came  on  the  place 
in  1901  or  1902  and  stayed  during  one  summer;  that  it  was 
vacant  for  three  or  four  years. 

W.  S.  Bliss,  a  civil  engineer,  made  a  survey  of  the  Branch 
property  for  his  brother,  the  defendant  Bliss,  in  1907  or  1908, 
seven  or  eight  years  before  the  trial.  He  stated  that  he  fol- 
lowed the  outside  boundaries  of  the  land  as  shown  by  the 
old  fence;  that  there  was  a  fence  there  but  he  did  not  know 
whether  it  was  all  standing  or  not. 

The  defendant,  Duane  L.  Bliss,  Jr.,  was  sworn  as  a  witness 
and  identified  a  deed,  executed  June  13,  1907,  and  acknowl- 
edged June  20,  1907,  by  J.  H.  Pomin,  which  conveyed  to  the 
witness  "Lot  known  as  the  John  Branch  property.  County 
of  Placer,  State  of  California,  located  at  the  mouth  of  the 
Truckee  river,  west  bank,  together  with  the  buildings  on  said 
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lot  and  all  fixtures  or  contents  therein.*'  Over  the  objection 
of  the  plaintiff,  this  deed  was  admitted  in  evidence. 

The  witness  testified:  '*At  the  date  of  this  deed  I  was  living 
at  Tahoe.  I  personally  took  possession  of  this  property,  and 
had  an  Italian  carpenter  that  worked  at  the  Tavern.  He  and 
his  family  lived  there;  paid  me  five  dollars  a  month.  I 
haven't  any  way  of  getting  the  exact  record  of  when  he  went 
into  that  property,  but  some  time  during  the  summer  of  1907. 
He  was  there  five  or  six  or  eight  months.  I  think  the  next 
winter  after  he  went  in,  after  he  ceased  to  occupy  it,  William 
OifBord  occupied  it  in  the  spring  of  1908.  Gifford  occupied 
it  as  a  tenant.  He  or  his  people  continued  there  until  this 
spring.  [The  trial  was  had  on  October  18,  1915.]  It  was 
April,  I  believe,  when  he  was  ejected.  I  brought  a  suit  in 
ejectment  or  unlawful  detainer.  During  the  time  I  have 
been  in  possession  of  this  property,  either  by  myself  or 
through  my  tenants,  I  have  always  claimed  it  as  my  own  ab- 
sohitely.  There  has  never  been  any  interruption  of  my  occu- 
pation or  possession  of  it.  I  have  paid  the  taxes  upon  the 
property  ever  since  I  have  had  it." 

Tax  receipts,  showing  the  payment  of  taxes  by  the  witness 
for  the  years  1908  to  1912,  both  inclusive,  were  received  in 
evidence.  The  assessment  for  the  year  1908  was  for  "Lot 
Tahoe."  For  1909, 1910,  1911,  and  1912,  the  assessment  was 
for  ''Lot  at  Mouth  of  Truckee  River."  In  the  last  two  re- 
ceipts there  is  also  included  another  lot  owned  by  Mr.  Bliss. 
He  testified  that  during  the  time  covered  by  the  first  three 
receipts  the  lot  in  question  w^s  the  only  property  he  owned 
at  Tahoe. 

It  was  shown  by  the  assessment-roll  of  Placer  County  that, 
in  1907  and  1908,  the  fifty-four  acres,  together  with  dam  and 
water  rights,  were  assessed  to  M.  F.  Vandall,  the  grantor  of 
the  plaintiff.  In  the  yeare  1909,  1910,  1911,  and  1912,  the 
property  was  assessed  to  the  plaintiff,  reference  to  the  dam 
and  water  rights  being  omitted  from  the  assessments  of  1911 
and  1912.  The  property  claimed  by  defendant  Bliss  is  a  por- 
tion of  lot  9  of  section  7,  township  15  north,  range  17  east, 
and  the  govmiment  plat  shows  that  the  lot  contained  17.38 
acres  and  that  it  is  situated  in  the  northwest  quarter  of  the 
northeast  quarter  of  said  section  7.  The  assessment  to  plain- 
tiff and  its  grantor  in  the  above-named  years^  so  far  as  the 
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property  in  dispute  is  concerned,  covered  *'The  fractional 
N.  W.  14  of  the  N.  B.  %  of  section  7/'  etc. 

[2]  Section  318  of  the  Code  of  Civil  Procedure  reads  as 
follows:  '*No  action  for  the  recovery  of  real  property,  or  for 
the  recovery  of  the  possession  thereof,  can  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seised  or  possessed  of  the  property  in  question, 
within  five  years  before  the  commencement  of  the  action." 

A  similar  statute  of  Minnesota  was  considered  in  Seymour 
V.  Carli,  31  Minn.  81,  16  N.  W.  495,  and  the  court  said:  "The 
title  of  the  owner  of  a  freehold  estate  is  described  by  the 
terms  'seizin,'  or  *  seizin  in  fee';  yet  in  a  proper  legal  sense 
the  holder  of  the  legal  title  is  not  seised  until  he  is  fully 
vested  with  the  possession,  actual  or  constructive.  When 
there  is  no  adverse  possession  the  title  draws  to  it  the  possei^- 
sion.  .  .  .  An  actual  possession  in  hostility  to  the  true  owner 
works  a  disseizin,  and  if  the  disseizor  is  suffered  to  remain 
continuously  in  possession  for  the  statutory  period,  the  remedy 
of  the  former  is  extinguished." 

The  facts  in  this  case,  as  above  detailed,  show  that  it  was 
impossible  that  plaintiff  could  have  been  "seised  or  possessed 
of  the  property  in  question,  within  five  years  before  the  com- 
mencement of  the,  action,"  and  sustain  the  finding  of  the 
court  below  that  plaintiff's  cause  of  action  is  barred  by  the 
provisions  of  said  section.  Consequently,  it  becomes  unneces- 
sary to  consider  the  points  raised  by  appellant  in  its  attack 
upon  the  judgment. 

The  judgment  is  afiSrmed. 

Buck,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 


fClv.  No.  192Bi    Third  Appellate  Diatrict.— April  2,  1919.] 

BRIDGET  GIANELLI,  as  Administratrix,  etc.,  Respondent, 
V.  MICHAEL  BRISCOE,  Appellant. 

[1]    APPKAIr— I>IS80LXjn0N   OW  PARTNERSHIP — INTEBLOCOTOBY   DiOBEB«— 

In  an  action  for  the  diasolntion  of  a  partnership  and  for  a  part- 
nership accounting,  a  decree  determining  that  a  partnership  had 
txisted  prior  to  the  time  the  defendant  had  breached  the  partnership 


Digitized  by  VjOOQIC 


N 


April,  1919.]  GiANELU  v.  Briscob.  533 

agreement  and  that  plaintiif  is  entitled  to  a  decree  dissolying  the 
partnership,  to  an  aoeounting  from  the  defendant  of  all  the  profits 
thereof  since  the  breach,  and  to  have  all  the  property  of  the  part- 
nership, including  tiie  goodwill  thereof,  aold  and  the  proceeds 
equally  divided  between  them,  but  leaving  for  future  determination 
and  adjudication  the  question  as  to  the  proceeds  and  profits  accru- 
ing and  derived  from  the  business  of  the  partnership  which  were 
received  by  the  defendant  and  converted  by  him  to  his  own  exclusive  . 
use,  is  merely  an  interlocutory  decree  from  which  an  appeal  will 
not  He. 
[2]  JuDeiOENTS— When  Final.— A  judgment  is  final  only  when  it  ter- 
minates the  Htigation  between  the  parties  on  the  merits  of  the  case 
and  leaves  nothing  to  be  done  but  to  enforce  by  execution  what  has 
been  determined. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Ashley  for  Appellant. 

A.  H.  Carpenter  for  Respondent 

HART,  J. — The  pleadings  disclose  that  there  is  a  dispute 
between  the  parties  as  to  whether  or  not,  for  about  fourteen 
years,  there  was  a  partnership  existing  in  the  saloon  business 
in  the  city  of  Stockton,  between  Andrew  Qianelli,  plaintiff's 
intestate,  who  commenced  the  action,  and  the  defendant. 

The  complaint  was  filed  on  October  16,  1916;  it  was  al- 
leged that  a  partnership  between  the  parties  was  formed  in 
April,  1902;  that  it  existed  until  July  2,  1916,  at' which  time 
defendant  took  exclusive  possession  of  the  partnership  prop- 
erty and  has  prevented  plaintiff  from  having  access  thereto, 
and  retains  the  income  derived  from  said  business.  The 
prayer  of  the  complaint  was  that  said  partnership  be  dis- 
solved; that  a  receiver  be  appointed  to  take  possession  of  the 
partnership  property;  that  defendant  be  ordered  to  account 
to  plaintiff  for  all  moneys  and  property  received  by  him,  in 
running  said  partnership,  since  the  second  day  of  October, 
1912;  that  plaintiff's  share  thereof  be  paid  to  him  by  the  re- 
ceiver out  of  the  proceeds  realized  from  the  sale  of  the  prop- 
erty and  for  judgment  against  defendant  for  any  deficiency. 
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On  April  16,  1917,  the  trial  court  caused  to  be  filed  an 
"Interlocutory  Decree,"  the  material  portions  of  which  are 
as  follows:  '*This  cause  came  regularly  on  for  trial  upon 
certain  preliminary  questions  as  to  whether  a  partnership 
existed  between  plaintiff  and  defendant,  and  whether  plain- 
tiff was  entitled  to  a  dissolution  of  the  same,  and  to  an  ac- 
counting thereof,  on  the  5th  day  of  December,  1915,  before 
the  court  sitting  without  a  jury.'*  It  was  then  stated  that 
evidence  was  introduced  and  the  matter  was  submitted  to  the 
court  for  decision;  **and  all  and  singular  the  law  and  the 
premises  being  understood  and  considered,  the  court  makes 
and  renders  its  interlocutory  decree  herein  as  follows:  \  .  . 

''That  from  the  date  of  the  aforesaid  agreement  of  partner- 
ship up  to  the  2nd  day  of  July,  1916,  both  plaintiff  and  de- 
fendant observed  and  carried  out  the  terms  and  conditions 
of  said  agreement,  when  on  the  date  last  named  the  defend- 
ant, in  violation  of  the  terms  and  conditions  of  said  agreement 
of  partnership,  took  exclusive  and  adverse  possession  of  said 
entire  saloon  business  and  all  the  property  thereof,  including 
all  the  proceeds  and  profits  thereof  since  the  2nd  day  of  July, 
1916,  and  converted  the  same  to  his  own  use,  and  thereby 
deprived  plaintiff  of  hi's  right  thereto. 

**The  plaintiff  is  entitled  to  a  decree  dissolving  the  afore- 
said partnership  and  to  an  accounting  from  defendant  of  all 
the  profits  thereof  since  the  2nd  day  of  July,  1916,  and  to 
have  all  the  property  of  said  partnership,  including  the  good 
will  thereof,  sold,  and  to  have  all  the  proceeds  of  such  sale 
and  the  net  amount  of  all  moneys  received  by  said'  defendant 
from  said  partnership  business  since  the  said  2nd  day  of 
July,  1916,  as  may  appear  by  said  accounting,  equally  di- 
vided between  him  and  said  defendant,  and  the  defendant 
is  hereby  directed  to  render  such  account  within  30  days  from 
date  hereof. 

"It  is  further  ordered  that  upon  the  rendition  of  said  ac- 
count and  a  satisfactory  settlement  and  division  of  the  pro- 
ceeds thereof,  and  after  a  legal  and  proper  sale  of  aU  the  said 
partnership  property  and  a  satisfactory  division  of  the  pro- 
ceeds thereof,  as  herein  provided,  the  same  be  reported  to  this 
court  for  approval  and  confirmation." 

Other  than  what  might  be  regarded  as  such  in  the  decree, 
the  court  made  no  findings. 

Defendant  appeals  from  the  judgment  under  the  alterna- 
tive method. 
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The  first  proposition  submitted  for  consideration  is  that 
the  decree  is  merely  interlocutory,  and  that,  therefore,  no 
appeal  lies  therefrom.  Upon  that  ground  the  respondent  in- 
sists that  the  appeal  should  be  dismissed.  On  the  other  hand, 
the  appellant  contends  that  since,  as  is  the  claim,  all  the  vital 
issues  in  controversy  are  adjudicated  by  the  decree,  the  same 
is  final. 

[1]  It  is  not  claimed  that  if  the  decree  from  which  the 
appeal  is  taken  is  interlocutory,  it  is  one  from  which  an  ap- 
peal will  lie.  Nor  in  that  case  could  any  such  claim  be  sus- 
tained, inasmuch  as  it  is  not  among  those  interlocutory  orders 
or  decrees  from  which  an  appeal  is  authorized  to  be  taken  by 
section  963  of  the  Code  of  Civil  Procedure.  (Illinois  Trust 
dk  Sav.  Bank  v.  Alvord,  99  Cal.  407,  410,  [33  Pac.  1132].) 
And  we  think  the  decree  appealed  from  is  merely  interlocu- 
tory and  not  a  final  judgment.  It  will  be  observed  that  it 
leaves  for  future  determination  and  adjudication  the  question 
as  to  the  proceeds  and  profits  accruing  and  derived  from  the 
business  of  the  partnership  from  the  second  day  of  July, 
1916,  which,  it  is  stated  in  the  decree,  were  received  by  the 
defendant  and  converted  by  him  to  his  own  exclusive  use. 
It  is,  therefore,  still  necessary,  before  a  final  judgment  can' 
be  rendered,  that  the  amount  of  such  proceeds  and  profits 
shall  be  ascertained  by  the  accounting  which  was  ordered  and 
the  same  determined  and  adjudicated  by  the  court  upon  a 
consideration  of  the  report  of  the  account  of  said  proceeds 
to  be  rendered  and  returned  liy  the  defendant  within  thirty 
days  from  the  date  of  the  rendition  and  entry  of  the  decree. 

It  is  true  that  the  language  of  the  last  paragraph  of  the 
decree  contemplates  that  the  parties  themselves  may  agree 
to  a  settlement,  in  which  case  all  that  would  remain  to  be 
done  would  be  the  approval  and  confirmation  of  the  same  by 
the  court  upon  a  report  to  it  of  such  settlement.  And  the 
appellant  takes  the  position  that  this  is  all  that  can  be  done 
or  that  no  more  is  left  to  be  done  except  to  confirm  such  report 
as  may  be  made  and  to  enforce  by  execution  the  decree 
already  made.  But  the  position  is  founded  on  a  precarious 
or  indefinite  premise,  viz.,  that  there  will  be  arrived  at  be- 
tween the  parties  litigant  a  satisfactory  agreement  as  to  the 
profits  withheld  from  the  plaintiff  and  the  division  thereof,  but 
the  assumption  that  such  will  be  the  result  of  the  accounting 
conducted  by  the  parties  themselves  cannot  be  granted.    It 
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is  possible,  if,  indeed  (in  view  of  the  hostile  feeling  which 
would  in  such  a,  controversy  as  this  naturally  arise  between 
the  opposing  litigants),  not  probable,  that  a  satisfactory  ot 
any  settlement  cannot  be  agreed  upon  between  the  parties 
themselves  and  thus  the  controversy  finally  settled.  In  that 
case,  the  court  would,  of  course,  be  compelled  to  take  evidence 
and  make  findings  as  to  the  several  vital  matters  necessarily 
involved  in  the  question  of  profits  retained  and  converted  by 
the  defendant  and  the  division  thereof  and  thereupon  render 
judgment  accordingly.  It  would,  in  such  case,  have  to  be  as- 
certained and  determined  by  the  court  how  much,  if  any,  of 
the  profits  of  the  business  that  the  defendant  received  into  his 
possession  of  which  he  had  made  no  account  to  the  plaintiff  or 
which  he  had  wrongfully  appropriated  to  his  sole  and  exclu- 
sive use.  It  is,  however,  not  material  to  inquire  whether  a 
satisfactory  arrangement  or  agreement  might  be  reached  be- 
tween the  parties  themselves  so  as  to  leave  nothing  remaining 
for  the  court  to  do  but  to  confirm  the  findings  contained  in 
the  report  of  their  accounting  and  See  that  the  judgment  is 
then  executed.  The  important  proposition  is,  as  above  stated, 
that  there  are  vital  matters  which  the  decree  appealed  from 
does  not  adjudicate,  but  which  are  left  for  future  determina- 
tion and  adjudication  by  a  judgment  or  decree  from  which 
it  would  not  be  seriously  contended  that  an  appeal  would  not 
lie,  since,  unlike  the  decree  already  entered  herein,  it  would 
involve  a  full  complete,  and  definitive  adjudication  of  all  the 
essential  questions  in  the  action. 

[2]  A  judgment  is  final  only  *'when  it  terminates  the 
litigation  between  the  parties  on  the  merits  of  the  case  and 
leaves  nothing  to  be  done  but  to  enforce  by  execution  what 
has  been  determined."  {Klever  v.  Seawell,  65  Fed.  373,  [12 
C.  C.  A.  653] ;  Express  Co.'s  Case,  108  U.  S.  24,  [27  L.  Ed. 
638,  2  Sup.  Ct.  Rep.  6,  see,  also,  Rose's  U.  S.  Notes] ;  Griffin 
V.  Orman,  9  Pla.  22 ;  In  re  Smith,  98  Cal.  636,  640,  [33  Pac. 
744] ;  DovdeU  v.  Shoo,  159  Cal.  448,  453,  [114  Pac.  579].) 
In  the  last-named  case  it  is  said:  '*Our  system  of  procedure 
contemplates  that  there  shall  be  but  one  final  judgment  in  a 
case  (citing  cases),  and  in  the  absence  of  a  clear  showing,  it  is 
not  to  be  presumed  that  the  court  would  attempt  to  dispose 
of  a  case  piecemeal  by  successive  final  judgments,  each  cover- 
ing a  part  of  the  matter  in  controversy." 


Digitized  by  VjOOQIC 


April,  1919.]  MiLBKOViCH  v.  Quink.  537 

.In  the  case  of  Clark  v.  Dtmnam,  46  Cal.  204  (cited  by  ap- 
pellant), involving  an  action  for  tiie  dissolution  of  a  copart- 
nership, the  court  below  made  specific  findings  as  to  all  the 
assets  and  indebtedness  of  the  firm,  and  entered  a  decree 
whereby  a  sale  of  the  partnership  property  and  effects  were 
to  be  made,  and  directed  the  payment  of  all  the  debts  of  the 
partnership  and  a  distribution  of  whatever  might  remain  of 
the  proceeds  of  the  sale  amongst  the  copartners  in  certain 
proportions  which  were  fixed  by  the  decree.  The  supreme 
court  entertained  an  appeal  from  the  judgment  in  that  case, 
holding  it  to  be  a  final  judgment,  because  all  the  essential 
matters  in  controversy  were  thereby  fully  and  completely  ad- 
judicated. There  was  nothing  remaining  to  be  done  but  to 
enforce  by  execution  what  had  been  determined  by  the  judg- 
ment. The  litigation  between  the  parties  on  the  merits  was 
thus  terminated.  And  if,  in  this  case,  the  court  had  ascer- 
tained and  determined  the  amount  of  the  profits  of  the  busi- 
ness which  the  decree  declares  were  received  and  converted  by 
the  defendant,  and  so  have  determined  how  much  thereof  the 
plaintiff  was  entitled  to,  we  would,  of  course,  have  a  case  here 
to  which  the  case  of  Clark  v.  Dunnam  would  be  in  all  re- 
spects analogous,  but  manifestly  that  case  is  not  like  this  and 
is,  therefore,  not  in  point.  The  other  cases  cited  by  the  ap- 
pellant are  not  similar  to  this  and  consequently  are  of  no 
assistance  to  him. 

Our  conclusion  is  that  an  appeal  does  not  lie  from  the 
decree  here,  and  the  appeal  therefrom  is,  therefore,  hereby 
dismissed. 

Buck,  P.  J.y  pro  tern.,  and  Burnett,  J.,  concurred. 


[Cav.  No.  2709.    Tint  Appellate  District,  Division  Two.— April  8,  1919.] 

DELIA    MILBKOVICH,    Respondent,    v.    PATRICK    P. 
QUINN  et  al..  Appellants. 

fl]  DivoBOE — Division  or  Oommunitt  Propbety — Dutt  of  C5oubt. — ^If 
the  parties  to  a  divorce  proceeding  have  not  agreed  to  a  division 
of  the  conmmnity  property,  it  is  the  duty  of  the  court  in  which  the 
divorce  proceeding  is  pending  to  determine  the  relative  interests  of 
the  spouses  in  their  common  accumulation. 
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[2]  Id. — Stipulation  or  Paeties — Fraudulint  Concealment  op  Prop- 
erty— Subsequent  Action  to  Secure  Property — Duty  op  Plain- 
TIPF — ^Equity. — Where  the  husband  in  entering  into  a  stipulation 
with  reference  to  the  division  of  the  community  property  fraudu- 
lently keeps  from  the  wife  knowledge  of  the  existence  of  certain 
community  property,  in  a  subsequent  action  by  the  wife  to  secure 
e  division  of  such  property,  it  is  not  necessary  for  her  to  offer  to 
return  to  the  defendant  the  J>roperty  received  by  her  under  the 
original  settlement;  nor  is  it  necessary  in  such  action  that  the  decree 
in  the  previous  action  of  divorce  be  set  aside,  either  in  whole  or  in 
part. 

[3]  Id. — ^Untrue  Statements  op  Husband— Manner  op  Making.  Im- 
material.— The  fact  that  the  only  untrue  statements  made  by  the 
husband  were  contained  in  his  pleading  and  in  his  affidavit  filed  in 
the  wife's  suit  for  divorce  is  immaterial  where  the  wife  was  de- 
ceived thereby  and  was  induced  by  such  fake  statements  to  enter 
into  the  stipulation  covering  the  division  of  the  community  property. 

[4]  Jd^ — Stipulation  —  Judgment  —  Issues  Withdrawn. — Where  the 
stipulation  with  reference  to  the  division  of  the  community  property 
expressly  provided  that  the  property  rights  of  the  parties  as  therein 
set  forth  should  be  incorporated  in  the  judgment,  and  the  judgpient 
expressly  incorporated  them,  these  matters*were  as  effectually  with- 
drawn from  any  judicial  consideration  as  if  they  had  been  expressly 
withdrawn  by  stipulation. 

[6]  Id. — Failure  to  Cross-examine — ^Lack  op  Diugence— Subsequent 
Suit. — Where,  due  to  the  fraudulent  misrepresentations  of  the  de- 
fendant in  his  pleading  in  the  divorce  action  and  to  his  having 
thereby  secured  from  plaintiff  a  stipulation  covering  the  settlement 
of  their  property  interests,  the  plaintiff  fails  to  cross-examine  the 
defendant  as  to  the  community  property,  she  is  not  thereby  guilty 
of  such  negligence  or  lack  of  diligence  as  to  bar  her  in  a  subsequent 
action  from  securing  her  proper  share  of  the  former  community 
property. 

APPEAL  from  a  judgment  of  the  City  and  County  of  San 
Francisco.     Thos.  P.  Graham,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  McNab,  Timothy  Healy  and  Byron  Coleman  for 
Appellants. 

Prank  W.  Sawyer  for  Respondent. 

LANGDON,  P.  J. — PlaintiflE  and  respondent  in  her  suit 
sought  to  be  relieved  of  that  portion  of  a  prior  decree  of  di- 
vorce by    which  the   property   rights  of   the   parties  to  the 
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divorce  suit  are  claimed  by  the  appellants  to  have  been  finally 
adjudicated.  The  essential  facts  are  admitted.  In  the 
interim  between  the  divorce  decree  and  the  commencement 
of  this  action  the  plaintiff  had  remarried.  When  the  divorce 
action  was  brought,  a  restraining  order  was  made  on  the 
ex  parte  application  of  the  plaintiff  prohibiting  the  defendant 
in  the  divorce  action,  Patrick  P.  Quinn,  from  disposing  of 
any  portion  of  the  community  property.  On  the  following 
day,  Quinn,  upon  an  ex  parte  application,  caused  the  restrain- 
ing order  to  be  set  aside.  Immediately  thereafter  he  with- 
drew from  his  safe  deposit  box  bonds  of  the  par  value  of 
forty-five  thousand  dollars  and  delivered  them  to  one  Brady 
for  the  purpose  of  secreting  •them  from  the  knowledge  of 
Mrs.  Quinn,  her  attorneys,  and  the  court  in  which  the  divorce 
action  was  pending. 

In  her  complaint  for  divorce  the  plaintiff  made  allegations 
concerning  the  community  property  and  among  other  things, 
upon  information  and  belief,  that  the  defendant  had  securities 
of  the  value  of  sixty  thousand  dollars,  a  part  of  the  com- 
munity property.  In  his  answer,  the  defendant  denied  all 
the  substantial  allegations  of  the  complaint  and  denied  that 
he  had  securities  of  the  value  of  sixty  thousand  dollars,  or  of 
any  sum  or  amount  in  excess  of  about  two  thousand  dollars, 
admitting,  however,  the  ownership  of  other  community  prop- 
erty, to  which  further  reference  will  be  made.  In  the  cross- 
complaint  the  defendant  set  up  a  cause  of  action  against  the 
plaintiff  for  divorce  pn  the  ground  of  willful  desertion,  and 
a  second  cause  of  action  based  upon  alleged  cruelty  of  the 
plaintiff.  Upon  receiving  notice  of  the  application  for  ali- 
mony during  the  pendency  of  the  suit,  Quinn  made  an  affi- 
davit expressly  referring  to  the  statements  set  forth  in  his 
answer  and  cross-complaint  in  regard  to  the  community  prop- 
erty and  closing  with  the  statement:  '*In  relation  to  said  asser- 
tions about  defendant's  great  wealth,  defendant  says  that  at 
the  time  of  the  great  fire  in  San  Francisco,  he  had  the  home 
above  mentioned ;  that  the  other  lot  of  the  community  was  un- 
improved, Qnd  that  he  had  less  than  three  thousand  dollars 
in  cash.  Since  that  time  he  has  earned  the  money  necessary 
to  erect  the  said  flats  amounting  to  twenty  thousand  dollars 
and  hfis  paid  for  all  of  the  street  work  in  connection  therewith, 
amounting  to  five  thousand  dollars,  and  to  buy  the  Stevenson 
Street  property  for  three  thousand  five  hundred  dollars,  mak- 
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ing  a  total  accumulation  made  by  the  defendant  in  that  time 
of  thirty-two  thousand  seven  hundred  dollars,  which  defend- 
ant submits  is  all  that  he  could  be  expected  to  accumulate 
in  that  short  space  of  time  in  consideration  of  his  age  and 
bodily  condition."  About  the  time  the  answer  was  filed  and 
the  affidavit  served  on  plaintiff  negotiations  wei^  opened  for 
the  settlement  of  the  property  interests  of  the  parties  to  the 
divorce  suit.  It  does  not  appear  whether  negotiations  were 
pending  when  the  answer  was  filed  or  whether  they  were 
opened  shortly  after.  The  negotiations  were  carried  on  be- 
tween the  attorneys  of  the  respective  parties  and  extended 
over  a  period  of  from  one  to  two  months.  During  the  negotia- 
tions, some  five  or  six  offers  of  settlement  of  the  property 
interests  were  made  on  behalf  of  Quinn,  and  they  were  suc- 
cessively rejected  by  Mrs.  Quinn.  On  the  trial  of  this  case 
the  rule  excluding  evidence  of  confidential  communications 
between  attorneys  and  clients  was  rigidly  applied  to  the  evi- 
dence of  the  attorneys  of  both  parties.  It  appears,  however, 
that  no  direct  representation  was  made  either  by  Quinn  or  by 
his  attorney  to  Mrs.  Quinn  or  anyone  in  interest  with  her 
in  regard  to  the  amount  of  community  property,  unless  the 
representations  made  in  the  answer  and  cross-complaint  and 
in  the  affidavit  served  upon  Mrs.  Quinn  or  her  attorneys  can 
be  so  construed.  The  only  statement  ascribed  to  the  attorney  ' 
for  Quinn  during  the  negotiations  was,  "Tour  client  says  one 
thing  and  my  client  says  another.*'  Whereupon,  the  attor- 
neys for  both  parties  continued  to  deal  in  view  of  the  com-* 
munity  property  known  by  the  attorneys  for  the  plaintiff  to 
exist.  Despite  the  fact  that  Mrs.  Quinn  repeatedly  told  her 
attorneys  that  she  believed  Quinn  had  some  sixty  thousand 
dollars'  worth  of  securities,  Quinn 's  deposition  was  not  taken, 
nor  was  any  direct  inquiry  made  of  him,  nor,  so  far  as  the 
record  shows,  of  his  attorneys  in  regard  to  the  discrepancy 
between  the  belief  of  Mrs.  Quinn  and  the  statements  of  Quinn 
m  his  answer  and  cross-complaint.  After  rejecting  many 
offers  of  settlement^  the  plaintiff  entered  into  a  stipulation 
which  is  attacked  in  the  present  suit  The  property  agree- 
ment embodied  in  the  stipulation  was  made  upon  the  as- 
sumption that  under  it  each  of  the  parties  should  receive 
one-half  of  the  community  property.  The  stipulation  was 
for  a  division  of  all  the  community  property.  It  provided 
that  a  certain  lot  was  the  property  of  Nellie  Riley,  a  married 
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daughter  of  the  parties;  that  plaintiff  Delia  Quinn,  now  Delia 
Milekovich,  should  receive  a  lot  in  San  Francisco,  60  by  120 
feet,  improved  by  a  building  containing  six  flats,  and  another 
lot  25  by  95  feet,  together  with  the  family  dwelling-house 
thereon  and  its  contents,  except  personal  belongings  of  the 
husband;  that  **all  of  the  Remainder  of  the  community  prop- 
erty of  said  community  shall  be  awarded  to  and  be  the  sole 
and  separate  property  of  the  defendant,  Patrick  P.  Quinn, 
including  the  following  described  real  property**;  after  which 
followed  a  description  of  a  lot  75  by  95  feet,  another  lot  27 
feet  6  inches  by  85  feet,  a  lot  in  San  Leandro,  in  Alameda 
County,  "and  also  all  personal  property  of  every  kind  and 
description  of  said  community  other  than  the  contents  of  said 
Ninth  Avenue  dwell^g-house.** 

It  is  further  stipulated  that  **the  foregoing. division  of  the 
community  property  is  in  absolute,  entire,  and  complete  satis- 
faction and  discharge  of  all  claims  which  either  party  to  said 
action  might  assert  against  the  other  whether  on  account  of 
property  rights,  interest  in  community  property,  or  rights  to 
maintenance,  alimony,  costs,  and  counsel  fees.'*  In  consid- 
eration of  the  ** foregoing  statements  and  compromise^*  the 
parties  ^nutually  released  each  other  from  all  claims  and  de- 
mands and  bound  themselves  to  execute  such  conveyances  as 
might  be  proper  to  effectuate  the  settlement.  The  stipulation 
closes  as  follows:  "It  is  furthermore  stipulated  and  agreed 
that  in  case  the  above-entitled  court  shall  make  and  enter 
any  decree  in  the  above-entitled  action  awarding  a  divorce 
to  the  plaintiff  or  to  the  defendant  in  said  action  that  the 
said  court  shall  find  that  all  of  the  property  herefnbefore 
referred  to  is  community  property  of  plaintiff  and  defendant 
and  shall  divide  the  same  between  them  in  accordance  with 
the  terms  of  this  stipulation.** 

The  interlocutory  decree,  after  adjudicating  the  divorce, 
adjudicated  and  decreed  that  the  reid  property  of  the  com- 
munity belonged  to  and  should  vest  in  the  respective  parties, 
following  the  provisions  of,  but  not  referring  to,  the  stipu- 
lation, and  the  decree  contained  the  following  statement: 
"It  is  further  ordered,  adjudged,  and  decreed  that  the  fore- 
going division  of  the  community  property  is  an  absolute, 
entire,  and  complete  satisfaction  and  discharge  of  all  claims 
which  either  party  to  said  action  might  assert  against  the 
other  whether  on  account  of  property  rights,  interest  in  corn- 
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mutiity  property  or  right  to  maintenance,  alimony,  costs  and 
counsel  fees.'*  The  deeds  to  the  real  property  were  executed 
in  accordance  with  the  terms  of  the  stipulation  and  decree. 
Shortly  after  discovering  the  fraud  practiced  upon  her  by 
Quinn,  plaintiff  commenced  the  present  action.  The  other 
parties  alleged  to  have  been  custodians  of  a  portion  of  the 
bonds  or  their  proceeds  were  joined  as  parties  to  thcvsuit. 
In  the  complaint  the  history  of  the  divorce  action  is  set  forth 
at  considerable  length  and  it  is  alleged  that  in  reliance  upon 
the  statements  made  in  the  answer  and  cross-complaint,  and 
in  the  affidavit  of  Quinn,  the  property  settlement  was  made; 
that  the  statements  were  untrue  and  the  settlement  would  not 
have  beefi  made  but  for  the  statements.  As  stated  before,  the 
essential  facts  are  admitted  either  directly  in  the  pleadings 
of  the  defendants  or  by  statements  of  the  defendant  Quinn 
on  the  witness-stand.  In  the  complaint  it  is  not  in  terms 
stated  that  the  plaintiflE  desires  to  subject  herself  to  any  order 
which  might  be  made  in  a  court  of  equity,  nor  that  she  desires 
to  do  equity.  There  is  no  allegation,  nor  was  there  any  evi- 
dence of  rescission  or  attempted  rescission.  The  plaintiff 
prayed  judgment  "canceling,  annulling,  and  setting  aside" 
the  agreement  in  the  divorce  action,  the  deeds  from  th^  plain- 
tiff to  Quinn,  from  the  plaintiff  and  Quinn  to  Mrs.  Riley, 
from  Quinn  to  the  plaintiff,  and  the  interlocutory  decree  **so 
'  far  as  it  affects  the  property*';  that  it  oe  further  adjudged 
and  decreed  that  certain  real  property  is  the  separate  prop- 
erty of  the  plaintiff  and  that  all  other  property  described  in 
the  complaint  and  **now  standing  in  the  name  of  the  defend- 
ant, Patrick  P.  Quinn,  as  well  as  that  standing  in  the  name 
of  defendant,  Nellie  B.  Riley,  is  community  property,"  and 
that  Nellie  E.  Riley  and  Quinn  be  declared  trustees  of  a 
trust  in  which  the  interest  of  the  plaintiff  should  be  deter- 
mined ;  that  the  defendant  should  be  required  fully  to  account 
and  the  court  decree  the  plaintiff  to  be  the  owner  of  one-half 
of  the  property  in  the  possession  or  under  the  control  of 
Quinn  or  Mrs.  Riley;  that  the  exact  value  of  the  property 
** wrongfully  and  fraudulently  concealed"  be  determined  as 
of  the  time  of  the  settlement  of  the  property  rights  in  the 
divorce  action  and  the  plaintiff  decreed  to  be  entitled  to  one- 
half  thereof,  and  for  general  relief. 

The  findings  and  decree  were  very  lengthy  and  determined 
that  the  plaintiff  is  entitled  to  twenty -two  thousand  five  hun- 
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dred  dollars,  the  value  of  one-half  of  the  bonds  and  securities, 
with  legal  interest  from  the  date  of  the  interlocutory  decree ; 
that  the  recitals  in  the  decree  that  the  remainder  of  the  com- 
munity property  should  be  awarded  to  Quinn  and  that  the 
division  was  in  absolute,  entire,  and  complete  satisfaction 
'  were  made  by  reason  of  a  settlement  made  out  of  court  and 
obtained  by  Quinn  from  the  plaintiflE  through  fraud,  by  which 
the  plaintiff  was  prevented  from  presenting  to  the  court  and 
obtaining  a  judicial  investigation  of  the  true  facts;  that  the 
stipulation  be  annulled;  that  the  plaintiff  in  addition  to  the 
recovery  of  twenty-two  thousand  five  hundred  dollars  be 
given  a  lien  upon  idl  of  the  personal  and  real  property  owned 
and  possessed  by  the  defendant  Quinn ;  that  Quinn  and  Fred 
J.  Riley  are  involuntary  trustees  for  the  plaintiff  of  the  real 
and  personal  property  described  in  the  decree  as  belonging 
to  Quinn ;  that  the  plaintiff  is  the  owner  of  the  lot  containing 
the  six  flats;  that  the  plaintiff  has  no  right  in  the  property 
standing  in  the  name  of  Mrs.  Riley ;  that  Quinn  is  the  owner 
of  the  lots  he  took  under  the  stipulation,  charged  with  the 
trust  for  the  payment  of  the  twenty-two  thousand  five  hun- 
dred dollars;  that  the  defendant  is  the  owner  of  a  certain  lot 
to  which  the  plaintiff  has  no  right.  '  The  decree  further  ap- 
pointed a  commissioner  to  take  possession  of  and  sell  the 
property,  subject  to  the  trust. 

The  appellant  maintains  that  many  of  the  findings  are  not 
supported  by  the  evidence  and  calls  particular  attention  to 
the  finding  to  the  effect  that  by  means  of  the  false  pretenses, 
representations,  answer,  aflBdavit,  and  wrong  concealment 
with  intent  to  cheat  and  defraud  the  plaintiff,  Quinn  pre- 
vented the  plaintiff  from  obtaining  a  judicial  investigation 
and  trial  of  the  issue  of  property,  upon  which  argument  is 
made  that  the  fraud  in  the  present  case  was  intrinsic  in 
nature  and  not  such  fraud  as  equity  will  relieve  against. 
This  argument  is  made  more  fully  by  the  appellant  in  another 
connection  and  will  be  considered  with  the  point  upon  which 
it  is  most  fully  developed  by  the  counsel  for  the  appellant. 
Objection  is  made  to  a  finding  against  the  defendant  in  the 
matter  of  his  alleged  meritorious  defense  to  the  divorce  action, 
and  it  is  argued  either  that  no  such  finding  should  have  been 
made  or  that  there  was  no  evidence  to  support  the  finding. 
A  portion  of  the  appellant's  argument  is  based  upon  the  ques- 
tion of  whether  or  not  relief  in  such  a  case  as  this  can  be 
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given  without  setting  aside  the  entire  divorce  decree.  The 
argument  upon  this  point  presented  upon  behalf  of  the  appel- 
lant  will  be  considered  in  connection  with  that  contention, 
pbjection  is  made  to  the  finding  that  one  of  the  parcels  of 
land  was  the  separate  property  of  the  plaintiff,  and  it  is 
argued  that  in  such  a  case  as  this,  under  the  general  rule  that 
the  parties  must  be  replaced  in  the  respective  positions  they 
occupied  at  the  time  of  the  fraudulent  agreement,  if  for  any 
reason  they  cannot  be  so  restored,  equity  is  powerless  to  re- 
lieve against  an  admitted  fraud.  This,  also,  is  more  fully 
argued  under  other  points  made  on  behalf  of  the  appellant. 

[1]  Appellant  maintains  that  since  the  property  in  issue 
in  this  action  was  community  property,  there  was  no  issue 
upon  which  a  finding  could  be  made  and  no  evidence  to  sup- 
port a  judgment  quieting  the  plaintiff's  title  to  the  undivided 
"one-half  interest  in  the  fee  in  any  of  the  property.  It  is 
argued  that  since  the  community  property  is  under  the  abso- 
lute control  of  the  husband,  and  the  wife  during  the  existence 
of  the  community  has  only  an  inchoate  right  to  any  of  the 
property,  it  is  beyond  the  power  oi  the  court  in  this  suit  to 
determine  her  interest  in  the  property  of  the  community. 
The  community  no  longer  exists.  If  in  a  divorce  case  the 
parties  agree  to  a  division  of  the  community  property,  it  is 
unnecessary  for  the  court  to  adjudicate  upon  their  respective 
interests  in  the  former  community  property.  If  no  such 
agreement  is  made,  it  is  the  duty  of  the  court  in  which  the 
divorce  proceeding  is  pending  to  determine  the  relative  in- 
terests of  the  spouses  in  their  common  accumulation.  In  this 
case  the  parties  did  in  form  agree  upon  substantially  an  equal 
division  of  the  community  property  between  them.  The  wife 
claims  in  this  suit  that  in  entering  into  the  former  agreement, 
she  was  deluded  and  defrauded  of  her  one-half  interest  in  the 
f  oi^y.five  thousand  dollars  worth  of  securities  secreted  by  the 
husband.  The  lower  court  awarded  to  her  this  one-half  in- 
terest and  declared  that  the  property  of  the  former  husband 
was  burdened  with  a  trust  to  pay  her  the  amount  of  the 
award.  If  there  was  jurisdiction  in  the  court  to  grant  relief 
to  the  defrauded  wife,  under  a  well-established  rule  the  court 
might  make  any  decree  within  those  principles  of  good  con- 
science and  fair  dealing  which  are  recognized  as  controlling 
the  discretion  of  the  chancellor. 
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[2]  Under  the  rule  of  rescission,  the  appellant  contends 
that  since  the  plaintiff  did  not  offer  to  return  to  the  defend* 
ant  the  property  received  by  her  under  the  stipulation,  she 
has  failed  to  bring  herself  within  the  requirement  that  one 
who  seeks  relief  at  the  hands  of  a  court  of  equity  must  first  do 
equity.  It  is  further  argued  that  since  the  attack  is  upon 
the  divorce  decree,  the  decree  must  be  set  aside  in  its  entirety, 
if  at  all,  and  because  the  parties  cannot  be  restored  to  their 
original  positions,  a  court  of  equity  can  give  the  defrauded 
wife  no  relief./  The  fallacy  of  the  first  of  these  contentions 
is  that  in  this  suit,  the  wife  was  not  seeking  to  have  any  new 
evaluation  made  of  the  property  which  had  been  divided,  for 
the  purpose  of  redivision,  but  was  seeing  only  one-half  of 
the  property  which  had  been  secreted.  Nothing  would  have 
been  gained  by  undoing  what  had  been  done  in  regard  to  the  ' 
property  divided  and  the  law  does  not  require  idle  things  to  be 
done.  The  result  would  have  been  the  same  if  she  had  her- 
self deeded  back  the  property  she  received,  or  if  the  court, 
upon  the  evidence  submitted  to  it,  had  decreed  that  she  owned 
the  property  she  had  formerly  received  and  was  entitled  to 
twenty-two  thousand  five  hundred  dollars  more.  *'It  is  not 
an  invariable  rule  that  rescission  of  a  contract  obtained  by 
fraud  will  be  denied  merely  upon  the  ground  that  the  parties 
cannot  be  placed  in  statu  quo  .  .  .  Parties  engaged  in  a 
fraudulent  attempt  to  obtain  a  neighbor's  property  are  not 
the  objects  of  the  special  solicitude  of  the  court.  .  .  .  Res- 
toration is  not  exacted  on  account  of  any  feeling  of  par- 
tiality in  regard  to  the  fraudulent  party.  The  law  cares 
very  little  what  his  loss  may  be  and  exacts  nothing  for  his 
sake."  {Oreen  v.  Duvergey,  146  Cal.  379-389,  390,  [80  Pac. 
234,  238].) 

In  regard  to  the  second  contention  under  this  point:  **The 
judgment  is  not  under  review,  but  an  issue  is  being  tried  as  to 
whether  the  plaintiff  is  entitled  to  have  a  court  of  equity 
interpose  in  her  behalf.  The  judgment  is  not  conclusive  in 
such  a  case.  The  question  to  be  determined  is  whether  the 
adjudication  was  not  produced  by  fraud  or  mistake.  It  may 
be  said  that  in  such  a  case  the  legal  validity  of  the  judgment 
is  admitted,  and  it  is  because  of  its  validity,  or  apparent 
validity,  that  the  plaintiff  requires  to  be  relieved  from  it." 
(Eickhoff  V.  Eickhof,  107  Cal.  48,  [48  Am.  St.  Hep.  110,  40 
Pac.  25].)     It  is  not  necessary  under  the  rule  announced  in 
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Cfreen  v.  Diwergey,  supra,  that  a  divorce  decree  be  set  aside 
either  in  whole  or  in  part.  [3]  The  sole  question  is  whether 
or  not  under  the  facts  of  the  present  case  the  court  had  power 
to  grapt  relief  to  the  defrauded  wife.  This  question  is  the 
one  raised  by  the  general  demurrer  of  the  defendant,  his  mo- 
tion at  the  opening  of  the  trial  to  exclude  all  evidence  in 
support  of  the  allegations  of  the  complaint  and  his  attack 
upon  the  judgment  here.  All  of  his  other  contentions  merge 
in  the  determination  of  this  contention.  In  reliance  upon 
United  States  v.  Throckmorton,  98  U.  S.  61,  [25  L.  Ed.  93, 
see,  also,  Rose's  U.  S.  Notes] ;  Pico  v.  Cohn,  91  Cal.  129,  [25 
Am.  St.  Rep.  159,  13  L.  R.  A.  336,  25  Pac.  970,  27  Pac.  537], 
and  a  long  line  of  decisions  announcing  the  same  principle, 
the  appellant  maintains  that  no  relief  can  be  granted  the 
plaintiff  in  this  action  because  the  admitted  fraud  was  in- 
trinsic and  should  have  been  uncovered  in  the  original  suit. 
Lengthy  quotations  are  made  in  the  appellants'  brief  from 
these  cases.  There  could  be  no  question  in  regard  to  the 
application  of  the  rule  if  the  fraud  in  the  present  case  were 
intrinsic.  The  appellant  forcefully  argues  that  because  the 
plaintiff  claims  she  was  deceived  by  the  statements  in  the 
answer  and  cross-complaint,  filed  in  the  divorce  suit,  and  in 
the  afSdavit  made  by  Quinn,  the  fraud  was  necessarily  in- 
trinsic, and  says  that  "if  a  party  may  be  allowed  to  litigate 
anew  the  matters  in  controversy  on  the  ground  that  she  relied 
on  her  adversary's  pleading,  then  trials  might  be  dispensed 
with  altogether  for  their  functions  would  have  ceased."  This 
position  of  appellant  cannot  be  maintained.  The  statement 
of  its  corollary  shows  its  fallacy  as  applied  to  the  facts  here. 
If  the  statements  made  by  Quinn  had  not  been  made  in  his 
pleading  or  in  his  aflBdavit  filed  in  the  suit,  but  had  been 
made  to  the  plaintiff  out  of  Qourt,  under  the  contention  of 
the  learned  counsel  for  the  appellant  they  might  have  fur- 
nished a  reason  for  a  court  of  equity  relieving  the  plaintiff 
from  the  fraud  practiced  upon  her.  Can  it  be  said  that  un- 
true statements  by  which  the  plaintiff  was  deceived  lost  any- 
thing of  their  effect  by  having  been  sworn  to  and  filed  in  the 
pending  divorce  action?  To  answer  this  question  in  the  af- 
firmative would  be  to  suggest  a  ready  means  for  dishonest 
.  persons  to  accomplish  fraudulent  results.  The  rule  is  that 
false  statements  made  upon  the  record  will  not  warrant  the 
setting  aside  of  the  judgment  because  the  court  was  deceived 
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by  ihem.  Here  there  is  no  contention  made  that  the  court 
was  deceived,  but  that  the  respondent  was  deceived,  and  in- 
duced thereby  to  enter  into  the  fraudulent  agreement.  The 
false  statements  were  made.  The  lower  court  found  upon 
evidence  to  that  effect  that  the  plaintiff  relied  upon  the  state- 
ments and  entered  into  a  contract  which  was  made  out  of 
court.  The  plaintiff  claimed  the  aid  of  a  court  of  equity,  not 
because  the  false  statements  were  sworn  to,  but  because  they 
were  false.  She  does  not  seek  relief  from  the  judgment  be- 
cause it  was  based  on  perjured  testimony,  but  because  she  was 
induced  by  false  statements  to  enter  into  a  contract  out  of 
court  by  which  she  was  precluded  from  submitting  to  the 
court  the  very  questions  which  but  for  the  contract  would 
have  been  submitted  to  judicial  investigation.  In  the  leading 
case  in  this  state — Pico  v.  CoKn,  91  Cal.  129,  [25  Am.  St.  Rep. 
159,  13  L.  R.  A.  336,  25  Pac.  970]— where  a  judgment  was 
rendered  upon  perjured  evidence  induced  by  bribery,  the 
court,  in  holding  that  equity  would  not  relieve  from  such  a 
fraud,  in  its  opinion  asked  and  answered  the  question  of 
what  is  an  extrinsic  or  collateral  fraud  within  the  meaning 
of  the  rule.  "Among  the  instances  given  in  the  books,  are 
such  as  these,  keeping  the  unsuccessful  party  away  from  the 
court  by  a  false  promise  of  compromise,  or  purposely  keeping 
him  in  ignorance  of  the  suit;  or  where  an  attorney  fraudu- 
lently pretends  to  represent  a  party  and  connives  at  his 
defeat,  or  being  regularly  employed,  corruptly  sells  out  his 
client's  interest.  In  all  such  instances,  the  unsuccessful  party 
is  really  prevented  by  the  fraudulent  contrivance  of  his  ad- 
versary from  having  a  trial;  but  when  he  has  a  trial,  he  must 
be  prepsired  to  meet  and  expose  perjury  then  and  there." 
{Pico  V.  Cohn,  91  Cal.  139,  [25  Am.  St.  Rep.  159,  13  L.  R.  A. 
336,  25  Pac.  971].)  In  this  case,  by  the  fraudulent  con- 
trivance of  Quinn,  the  lower  court  found  the  plaintiff  was 
prevented  from  having  a  trial  upon  the  issue  raised  by  the 
pleadings  in  regard  to  the  amount  of  the  community  property. 
It  has  too  often  been  stated  to  require  the  citation  of  authority ' 
that  equity  will  not  attempt  to  put  a  fence  around  fraud  nor 
to  define  just  what  form  of  deceit  is  fraudulent.  The  sug- 
gestion in  Pico  V.  Cohn  of  certain  things  which  had  been  de- 
termined to  be  collateral  fraud  was  never  intended  to  be  and 
was  not  a  recital  of  all  of  the  devices  in  which  dishonest  men 
may  engage  to  prevent  the  trial  of  issues  of  fact.    [4]     It  is 
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argued  that  because  the  court  found,  pursuant  to  the  fraudu- 
lent contract,  that  the  division  of  community  property  in 
accordance  with  its  terms  was  in  absolute,  entire,  and  com- 
plete satisfaction  and  discharge  of  all  claims  which  either 
party  might  assert  to  the  other,  there  was  an  adjudication 
beyond  the  reach  of  the  court  of  equity  because,  as  well 
stated  by  counsel  for  the  appellant,  a  judgment  entered  into 
upon  a  stipulation  of  the  parties  is  as  sacred  and  unimpeach- 
able as  any  other  judgment.  It  is  equally  true  that  such  a 
judpnent  is  no  more  sacred  than  any  other  judgment.  Coun- 
sel say:  '*If  the  property  rights  of  the  parties  to  the  divorce 
action  had  been  withdrawn  entirely  from  the  case  a  diflferent 
question  might  have  arisen.  If  the  decree  had  been  silent  as 
to  property,  a  diflferent  question  might  have  Arisen."  They 
were  withdrawn.  The  stipulation,  as  has  been  shown,  ex- 
pressly provided  that  they  be  incorporated  in  the  judgment 
as  agreed  upon,  and  the  judgment  expressly  incorporated 
them.  There  was  no  trial  upon  the  property  issues.  The 
stipulation  itself  shows  there  was  no  judicial  examination  of 
the  facts  regarding  the  property  issues.  These  matters  were 
as  eflPectually  withdrawn  from  any  judicial  consideration  as 
if  they  had  been  expressly  withdrawn  by  the  stipulation.  If 
the  statement  of  counsel  be  true  that  a  different  case  would 
have  been  presented  if  the  stipulation  had  declared  what  was 
the  fact — that  the  court  was  not  to  adjudicate  upon  the  prop- 
erty issues,  but  to  enter  a  decree  in  accordance  with  the 
agreement  of  the  parties — it  follows  that  all  that  a  dishonest 
party  litigant  need  do  to  make  his  fraudulent  contract  effec- 
tive is  to  go  one  step  further  in  his  scheme  of  fraud  and 
stipulate  that  the  court  in  its  decree  shall  follow  the  language 
of  the  fraudulent  stipulation.  Such  a  conclusion  would  be 
intolerable.  The  case  falls  within  that  class  where  chan- 
cellors have  repeated  in  every  conceivable  way  that  the  effort 
on  the  part  of  the  fraudulent  actor  more  securely  to  bind  his 
victim  is  itself  one  of  the  most  convincing  evidences  of  fraud. 
As  was  said  by  the  supreme  court,  speaking  by  Mr.  Justice 
Crockett:  *'It  would  be  a  reproach  to  the  administration  of 
justice  if  such  transactions  were  beyond  the  reach  of  a  court 
of  equity  whose  peculiar  province  is  to  strip  off  the  flimsy 
disguises  in  which  fraudulent  actions  are  so  often  clothed,  and 
to  regard  the  substance,  rather  than  the  form."  {Perkins  v. 
Center,  35  Cal.  721.) 
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From  the  appellant's  brief  it  appears  that  after  this  case 
was  argued  and  submitted  in  the  court  below  the  court  of 
appeal,  first  appellate  district,  decided  the  case  of  Vragnizan 
V.  Savings  Union  etc,  Co.,  31  Cal.  App.  709,  [161  Pac.  507], 
and  that  the  respondent  relies  upon  that  case.  It  is  sought 
to  distinguish  that  case  from  the  present  one  because  the 
fraudulent  stipulation  in  tiat  case  expressly  withdrew  from 
the  consideration  of  the  court  the  issues  in  regard  to  com- 
munity property.  But  in  this  case  the  fraudulent  stipula- 
tion just  as  eflfectually  withdrew  those  issues  from  the  consid- 
eration of  the  court,  and  expressly  provided  that  the  court 
should  find  and  make  its  decree  in  accordance  with  the 
fraudulent  recitals  in  the  stipulation.  There  is  no  difference 
in  principle  between  the  two  cases. 

[5]  The  appellant  argues  that,  under  the  rule  by  which 
equity  denies  relief  in  those  cases  where  the  adverse  party  has 
been  guilty  of  negligence  or  lack  of  diligence,  the  plaintiff 
in  this  case  was  armed  with  the  strongest  weapon — that  of 
cross-examination  of  the  defendant — and  because  she  failed 
to  exercise  it  she  should  be  denied  relief  in  this  suit.  In  the 
larger  object  of  defrauding  the  plaintiff  the  very  purpose  and 
effect  of  the  stipulation  was  to  cause  her  to  lay  down  this 
strong  weapon  of  defense.  By  reason  of  the  fraudulent  stipu- 
lation the  plaintiff  was  deprived  alike  of  her  privilege  of 
cross-examination  of  defendant  and  of  her  right  to  have  a 
judicial  determination  in  regard  to  the  amount  of  the  com- 
munity  property.  Because  of  the  defendant's  fraud,  he  was 
subjected  to  examination  in  the  present  case,  and  the  court 
did  investigate  the  question  of  the  amount  of  community 
property  and  determined  that  the  plaintiff  was  entitled  to 
oye-halt  of  that  which,  in  this  c^se,  the  defendant  admitted 
he  had  fraudulently  secreted. 

The  judgment  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 

^  A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  2,  1919. 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Wilbur,  J.,  Lennon,  J.,  and 
Olney  J.,  concurred. 
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[Gv.  No.  1929.    Third  Appellate  District.— April  8,  1919.] 

BLANCHE  BARTON  BRODERICK,  AppeUant,  v.  L.  A. 
BRODERICK,  Respondent. 

[1]  DivoBOB — Adui/teby — Findings — ^Bvidencb — Appeal. — Even  though 
it  be  conceded  that  the  trial  conrt,  in  an  action  for  divorce  on  the 
ground  of  adultery,  should  baae  itto  findings  of  guilt  only  upon 
evidence  convincing  to  a  moral  certainty  and  beyond  a  reasonable 
doubt)  it  would  still  be  the  duty  of  the  appellate  court  to  give  at 
least  the  same  weight  to  the  findings  of  the  trial  court  as  it  does  to 
the  verdict  of  a  jury  in  a  criminal  case. 

[2]  L). — Province  or  Trial  Judge. — The  acts  and  conduct  constitutihg 
adultery  are  of  such  a  nature  that  an  intelligent,  observing,  and  ex- 
perienced trial  judge  making  full  use  of  his  opportunities  to  observe 
the  conduct,  temperament,  manner,  and  appearance  of  the  witnesses 
before  him  is  in  the  nature  of  things  more  capable  of  reaching  a 
just  conclusion  from  the  evidence  than  a  court  of  review,  even  with 
the  assistance  of  able  and  zealous  counsel. 

[8]  Id. — False  Ceabob  or  Adultebt  m  Fobmbb  AonoN  —  Cbueltt^ 
Condonation — Subsequent  Misconduct. — In  such  action,  a  false 
charge  of  adultery  made  in  a  former  action  which  is  set  up  as  a 
ground  of  cruelty  is  not  to  be  considered  as  stale,  although  the  par- 
ties had  subsequent  to  such  former  action  lived  together  as  husband 
and  wife,  where  there  was  subsequent  misconduct  which  caused,  and 
was  calculated  to  cause,  great'  mental  suffering. 

[4]  Id. — Chabob  or  Inpidelity  —  Relations  With  Others  —  Admissi- 
BiLiTT  or  Letteb. — ^Where,  in  such  action,  the  plaintiff  alleged  that 
the  defendant  had  falsely  accused  her  of  infidelity  and  immorality,  the 
court  properly  admitted  in  evidence  letters  written  by  the  plaintiff 
to  a  person  other  than  her  husbcuid  which  contained  language  that 
indicated  that  her  relations  with  such  person  were  of  such  a  char- 
acter as  to  leave  her  no  cause  for  rightful  complaint  as  to  her 
husband's  charge  against  her  of  infidelity. 

[5]  Id.— Ck)NDucT  op  Plaintipp— Testimony  op  Eye-witnesses. — In 
such  action,  testimony  of  other  persons  that  on  different  occasions 
they  had  seen  the  plaintiff  lying  on  the  same  bed  with  the  person 
to  whom  such  letter  had  been  written  was  likewise  relevant  and 
pertinent,  tending  to  contradict  the  allegations  of  her  complaint. 

[6]  Id. — Chaboe  of  Failubb  to  Pbovidb — Requests  pob  Money— Ad- 
missibility OP  Letters. — Where,  in  such  case,  the  plaintiff  charged 
the  defendant  with  willfully  failing  to  provide,  on  cross-examination 
of  the  plaintiff  the  court  properly  pem^itted  the  introduction  in  evi- 
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dence  of  a  letter  written  by  her  to  the  defendant  containing  a 
request  for  money  fuid  which,  in  substance  and  tenor,  tended  to 
•how  the  aetual  relations  between  the  parties  as  regards  money 
matters. 

[7]   EVIDBNGB  —  CSOSS-SZAlflNATION  —  TSSTIMONT     ADMISSIBLE. — Bules 

of  evidence  are  primarily  rules  of  exclusion,  and  in  this  state  the 
rule  has  never  been  so  applied  as  to  relieve  a  party  when  under 
cross-examination  from  his  sworn  obligation  to  tell  the  whole  truth 
when  it  might  in  any  degree  tend  to  explain,  qualify,  or  shed  light 
on  any  relevant  testimony  given  by  him  on  direct  examination. 

[8]  Id. — ^Reputation  in  Plage  of  Fobmeb  Besidbnge — ^Admissibiutt. 
It  is  a  question  for  the  court  to  determine  whether  or  not  general 
reputation  in  a  place  of  former  residence  is  too  remote  in  point  of 
time  to  be  allowed  in  evidence. 

[9]  Id. — Beputation. — ^Where,  in  an  action  for  divorce  on  the  ground 
of  adultery,  it  appears  that  the  witnesses  have  never  discussed  the 
reputation  of  the  plaintiff  "except  in  the  family,"  their  testimony 
might  properly  be  stricken  out  on  motion,  if  such  motion  be  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  A.  Blanchard  and  H.  Scott  Jacobs  for  Appellant. 

John  G.  Covert  and  John  P.  Pryor  for  Respondent. 

BUCK,  P.  J.,  pro  iem. — ^In  September  of  1915  appellant 
brought  suit  for  separate  maintenance  of  herself  and  minor 
daughter,  alleging  as  the  grounds  of  action  failure  to  provide 
and  extreme  cruelty.  In  November  of  the  same  year  she 
brought  suit  for  divorce  and  custody  of  the  minor  children 
and  all  the  community  property  upon  the  same  ground.  On 
motion  of  respondent  these  two  causes  of  action  were  trans* 
f erred  from  the  county  of  Santa  Clara  to  the  county  of  Kings, 
and  he  answered  in  each  action  denying  the  allegations  of 
cruelty  and  failure  to  provide.  He  also  filed  cross-complaints 
in  each  action,  alleging  extreme  cruelty  and  adultery  and 
praying,  for  a  judgment  of  divorce.'  These  actions  were  by 
stipulation  tried  together  on  March  14,  1916;  findings  were 
made  that  it  was  not  true  that  respondent  was  guilty  of  ex- 
treme cruelty  or  failure  to  provide;  but  the  court  did  find 
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that  appellant  was  guilty  of  extreme  cruelty  and  of  adultery. 
Pursuant  to  these  findings,  respondent  was  granted  an  inter- 
locutory decree  of  divorce  awarding  him  the  custody  of  the 
minor  son  Lloyd  and  all  of  the  community  property  except 
two  thousand  dollars.  Appellant  was  awarded  the  custody 
of  the  minor  daughter  and  the  sum  of  two  thousand  dollars, 
to  be  paid  in  monthly  sums  of  $50  after  entry  of  judgment 
until  the  entire  award  was  paid.  In  the  maintenance  action 
the  court  denied  appellant  any  relief.  A  motion  for  a  new 
trial  was  made  by  appellant,  which  was  denied,  and  appellant 
appealed  from  the  order  denying  her  motion  for  a  new  trial 
and  also  from  the  judgment  and  order  entered  in  each  of  the 
actions.  By  stipulation  the  appeals  in  said  actions  will  be 
heard  and  determined  together  upon  the  same  transcript  and 
briefs. 

It  is  stated  in  appellant's  brief  that  *'the  paramount  issue 
on  appeal  is  as  to  the  sufficiency  of  the  evidence  to  support 
the  findings  as  to  adultery."  The  evidence  is  fully  set  forth 
in  the  bill  of  exceptions  and  has  been  carefully  read  and  con- 
sidered by  the  court  in  the  light  of  counsel's  able  and  earnest 
brief.  No  useful  or  proper  purpose  can  be  served  by  repro- 
ducing this  evidence  in  this  record.  If  the  trial  court  be- 
lieved, as  it  had  a  right  to,  the  testimony  of  the  witnesses 
Meyers,  Mr.  and  Mrs.  Martin,  Mrs.  Davis,  Hiram  Barton, 
and  the  respondent,  and  distrusted,  as  it  had  a  right  to  do, 
the  testimony  of  the  appellant  and  her  co-respondent  Gatlin, 
there  was  an  ample  basis  of  sufficient  proof  to  establish  the 
court's  findings  not  only  of  adultery  but  also  of  extreme 
cruelty.  While  learned  counsel  vigorously  attacks  the  ver- 
acity and  character  of  some  of  respondent's  witnesses,  even 
to  the  extent  of  going  outside  of  the  record,  he  do^s  not 
gainsay  the  potency  of  the  damaging  facts  to  which  they  tes- 
tify. [1]  And  even  though  it  be  conceded  that  the  trial 
court  in  an  action  charging  adultery  should  base  its  findings 
of  guilt  only  upon  evidence  convincing  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  it  would  still  be  the  duty  of 
this  court  to  give  at  least  the  same  weight  to  the  findings  of 
the  trial  court  as  it  does  to  the  verdict  of  a  jury  in  a  priminal 
case.  As  stated  by  Justice  Henshaw  in  the  case  of  People  v. 
Durrani,  116  Cal.  200,  [48  Pac.  79] :  "Upon  a  review  of  the 
evidence  by  this  tribunal  we  may  not  examine  with  minute- 
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ness  claims  that  witnesses  are  discredited  or  that  their  tes- 
timony is  unworthy  of  belief  or  look  to  see  whether  some  other 
conclusion  might  not  have  been  warranted  by  the  evidence. '* 
Also  our  €fupreme  court  in  the  case  of  Robinson  v.  Eobinson^ 
159  Cal.  203,  [113  Pae.  155],  which  like  the  case  at  bar  was  a 
suit  for  divorce:  '*We  are  bound  by  the  well-established  rule 
that  the  decision  of  the  trial  court  upon  issues  of  fact  is  conclu- 
sive upon  us  in  so  far  as  there  is  any  substantial  evidence 
tending  fairly  to  support  such  decision,  even  though  we  may 
think  that  a  different  conclusion  should  have  been  arrived  at. 
.  .  .  The  trial  court  was  the  exclusive  judge  of  all  questions 
of  the  credibility  of  witnesses  and  weight  of  testimony,  and 
must  be  assumed  to  have  considered  all  the  evidence  given  in 
the  light  of  such  rules  as  are  laid  down  by  the  law  for  the 
guidance  of  the  court  and  jury  in  the  determination  of  ques- 
tions of  fact.  It  should  further  be  borne  in  mind  that  the 
question  whether  acts  and  conduct  constitute  such  cruelty, 
as,  under  all  the  circumstances  shown,  warrants  the  granting 
of  a  divorce,  is  of  such  a  nature  that  the  conclusion  of  the 
trial  court  is  necessarily  entitled  to  great  weight,  and  it  is 
only  where  it  is  clear  that  it  is  without  any  substantial  sup- 
port in  the  evidence  that  it  will  be  disturbed  on  appeal." 
[2]  And  to  a  much  greater  extent  is  it  true  that  '*the  acts 
and  conduct"  constituting  adultery  are  *'of  such  a  nature" 
that  an  intelligent,  observing,  and  experienced^  trial  judge 
making  full  use  of  his  opportunities  to  observe  the  conduct, 
temperament,  manner,  and  appearance  of  the  witnesses  before 
him  is  in  the  nature  of  things  more  capable  of  reaching  a  just 
conclusion  from  the  evidence  than  a  court  of  review  even 
with  the  assistance  of  able  and  zealous  counsel.  (9  B.  C.  L., 
sec.  106;  ElUtt  V.  Ellett,  157  N.  C.  161,  [Ann.  Cas.  1913B, 
1215,  39  L.  R.  A.  (N.  S.)  1135,  72  S.  E.  861] ;  Tiiayer  v. 
TJia/yei,  101  Mass.  Ill,  [100  Am.  Dec.  110] ;  Cooke  v.  Cooke, 
152  111  286,  [38  N.  E.  1027].)  And,  therefore,  as  stated  by 
Chief  justice  Angellotti  in  the  Robinson  case  above  cited: 
*'We  f«jel  that  no  useful  purpose  would  be  subserved  by 
discussion  of  the  evidence  given  upon  matters  embraced  in  the 
findings  that  are  attacked  by  learned  counsel  in  his  brief  as 
being  without  support." 

The  only  contention  counsel  in  his  brief  makes  in  regard 
to  the  finding  of  cruelly  is  th^t  "the  charges  of  cruelty  are 
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not  supported  by  any  testimony  whatever  other  than  that 
^  of  the  husband  and  wife,  which  is  insufficient  (Civ.  Code,  sec. 
130).    Appellant  makes  proper    explanations  as  to  every 
charge  of  cruelty." 

The  acts  constituting  cruelty  as  charged  in  respondent's 
cross-complaint  and  found  by  the  court  are  that  on  or  about 
July  2,  1913,  the  appellant  filed  her  complaint  in  the  county 
of  Glenn,  falsely  charging  that  respondent  committed  adul- 
tery with  a  woman  in  Los  Angeles  on  April  23,  1913,  and 
praying  for  a  divorce  and  a  division  of  the  property;  that 
she  reiterated  these  false  charges  in  letters  to  members  of  her 
family  which  were  communicated  to  co-respondent;  that  in 
the  spring  of  1913  she  permitted  another  man,  over  the  objec- 
tion of  her  husband,  to  occupy  one  of  her  rooms  as  a  night 
lodger;  that  in  July  of  1914  she  forbade  respondent  to  call 
her  **wife."  And  as  additional  acts  of  cruelty,  causing  him. 
great  mental  anguish,  respondent  charges  appellant  with  some 
of  the  same  improper  conduct  with  co-respondent  Gatlin  that 
he  had  alleged  in  his  cause  of  action  charging  adultery. 

As  regards  the  suit  commenced  by  appellant  in  Glenn 
County  falsely  charging  respondent  with  aduttery,  respond- 
ent's testimony  in  regard  to  the  commencement  and  dismissal 
of  this  action  and  the  charges  therein  is  corroborated  by  the 
records  of  the  county  of  Glenn  showing  the  complaint  with 
signature  of  respondent's  attorney  with  the  seal  and  jurat  of 
the  notary  public  to  appellant's  verification  of  the  complaint; 
also  a  telegram  of  appellant's  attorney  authorizing  the  dis- 
missal of  her  action.  No  objection  to  this  evidence  was  offered 
except  that  it  "was  barred  by  sections  124,  125,  126  of  the 
Civil  Code. "  There  is  also  corroborating  evidence  that  at  the 
time  of  this  action  appellant  was  a  resident  of  Kings  County 
and  went  to  Los  Angeles  not  of  his  own  motion  or  purpose 
but  at  the  solicitation  of  his  wife  to  come  in  pursuance  of  a 
telegram  received  by  him  from  a  stranger  in  Los  Angeles  by 
the  name  of  Davis.  This  telegram  was  received  in  evidence 
without  objection  and  corroborates  the  purpose  and  good 
faith  of  appellant's  visit  to  Los  Angeles.  In  the  case  at  bar 
the  record  conclusively  absolves  the  parties  of  any  desire  or 
purpose  to  obtain  a  divorce  by  collusion.  The  record  conclu- 
sively shows  that  each  party  is  attempting  to  obtain  for  him- 
self or  herself  and  prevent  the  other  from  obtaining  a  decree 
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upon  the  grounds  of  cruelty  or  adultery.  A  bitter  conflict  as 
to  property  interests  and  the  custody  of  the  children,  as  well 
as  the  evident  feelings  of  the  parties,  leave  the  case  abso- 
lutely devoid  of  any  suspicion  of  collusion.  Consequently, 
in  this  case  at  least,  the  reason  of  the  rule  requiring  cor- 
roboration is  much  modified  and  a  lesser  degree  and  quantity 
of  corroboration  will  be  exacted.  (Bla/nchard  v.  Blanchard, 
lb  Cal.  App.  203,  [101  Pac.  536] ;  MacDonald  v.  MacDonald, 
155  Cal.  665,  [25  L.  B.  A.  (N.  S.)  45,  102  Pac.  927].) 

[3]  Counsel  contends  that  the  complaint  is  stale  as  re- 
gards the  alleged  false  charges  of  adultery  in  the  Glenn 
County  suit.  A  similar  contention  was  made  in  the  recent 
case  of  Neeley  v.  Neeley,  179  Cal.  232,  [176  Pac.  163],  but  in 
that  case  our  supreme  court  held  as  follows,  in  language  which 
is  quite  applicable  to  the  case  at  bar:  ''We  should  hesitate 
to  say  that  an  unexplained  delay  of  three  and  a  half  years 
must,  as  a  matter  of  law,  be  deemed  unreasonable.  But  that 
is  not  the  question  here.  The  plaintiff's  failure  to  proceed 
earlier  is  fully  accounted  for  by  the  dismissal  of  the  prior 
action,  and  the  conduct  of  the  parties  thereafter.  (Civ. 
Code,  sec.  125.)  The  plaintiff  condoned  the  offenses  of  1911, 
but  under  the  agreement,  as  well  as  by  the  terms  of  the  law 
itself  (Civ.  Code,  sec'  117),  the  condonation  carried  with  it 
the  condition  subsequent  that  the  plaintiff  should  be  treated 
with  conjugal  kindness.  This  condition  was  broken  by  the 
defendant  in  1915,  and  the  original  cause  of  action  thereby 
revived.  (Civ.  Code,  sec.  121.) '*  In  thfe  case  at  bar  it  is 
true  that  respondent  lived  with  appellant  as  his  wife  up  to 
August  5,  1915.  But  under  the  law  this  conditional  condona- 
tion was  revoked  by  the  subsequent  misconduct  of  the  appel- 
lant with  Gatlin,  which  caused,  and  was  calculated  to  cause, 
respondent  great  mental  suffering  and  of  which  he  did  not 
have  knowledge  until  September  21  of  1915. 

The  appellant  assigns  as  prejudicial  error  the  overruling  of 
her  objection  to  the  testimony  pertaining  to  her  relations  with 
one  John  Hanford. 

[4]  This  testimony  was  properly  admitted  because  it  waa 
in  direct  response  to  and  explanatory  of  issues  raised  by  re- 
spondent herself  in  her  complaint  and  in  her  own  testimony. 
In  her  complaint  filed  in  this  action  plaintiff  charges  that  de- 
fendant  **  willfully   inflicted   upon  her   great  and  grievous 
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mental  suffering  and  anguish  .  •  •  ,"  and  that  some  of  said 
acts  of  cruelty  are  *'.  .  .  that  on  numerous  occasions  within 
the  past  ten  years,  the  exact  dates  of  which  plaintiff  is  now 
unable  to  specify,  the  said  defendant,  without  any  cause  or 
reason  or  provocation  and  wrongfully  and  falsely  accused  the 
plaintiff  of  infidelity  and  immorality."  Presumably  to  sub- 
stantiate this  charge  in  her  direct  testimony  she  states  that 
''about  the  27th  of  May,  about  ten  years  ago,  he  [respondent] 
accused  me  of  adultery  with  John  Hanford.  .  .  .  All  of  these 
charges  that  my  husband  made  against  me  were  not  true.  On 
June  20,  1915,  at  our  home  my  husband  admitted  to  me  that 
they  were  not  true.  He  said  to  me,  *I  know  you  to  be  the 
purest  woman  that  ever  lived.'  "  In  view  of  the  foregoing  it 
is  evident  that  it  was  not  error  for  the  court  to  admit  i|i  evi- 
dence  appellant's  letter  of  August  31,  1904,  to  John  Hanford, 
which  contained  language  that  indicated  that  her  relations 
with  Hanford  were  of  such  a  character  as  to  leave  her  no 
cause  for  rightful  complaint  as  to  respondent's  charges 
against  her  of  infidelity.  [6]  Likewise  the  testimony  of  her 
uncle  Hiram  Barton  and  J.  B.  Gruwell  that  on  different  oc- 
casions in  1904  they  had  seen  her  lying  on  the  same  bed  with 
John  Hanford  was  relevant  and  pertinent  testimony,  tending 
to  contradict  the  allegations  of  her  complaint  and  the  prima 
facie  inferences  to  be  drawn  from  her  testimony  that  she  had 
rightly  suffered  great  mental  and  grievous  anguish  when 
respondent  charged  her,  as  she  claims  he  did  charge  her,  with 
adultery  with  John  Hanford. 

Learned  counsel  for  appellant  vigorously  contends  that  the 
trial  court  erred  in  overruling  appellant's  objection  to  the 
introduction  in  evidence  as  a  part  of  appellant's  cross- 
examination  of  a  letter  written  by  her  to  the  respondent  in 
March  of  1915,  which  contained,  among  other  things,  a  re- 
quest from  appellant  that  he  send  her  some  money  for  hospital 
treatment  in  connection  with  a  proposed  abortion  as  well  as 
money  for  other  purposes. 

The  trial  court  evidently  allowed  this  letter  in  evidence  on 
cross-examination  just  as  it  allowed  the  above  matters  in  re- 
gard to  John  Hanford,  not  for  the  purpose  solely  of  proving 
respondent's  case,  but  as  evidence  tending  to  explain  and 
qualify  general  testimony  given  by  appellant  herself  in  direct 
examination  in  support  of  charges  made  by  her  in  her  own 
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complaint  against  respondent.  And  in  doing  this  we  do  not 
believe  that  the  trial  court  erred  or  in  any  way  abused  the 
broad  discretion  with  which  the  trial  court  is  intrusted  upon 
the  cross-examination  ot  a  witness  who  is  a  party  to  the  ac- 
tion. In  her  complaint  in  narrating  one  of  the  particulars 
in  which  defendant  **had  wrongfully  and  willfully  inflicted 
upon  her  great  and  grievous  mental  suffering  and  anguish/' 
she  charges:  ** Defendant  has  willfully  failed,  neglected  and 
refused  to  provide  plaintiff  with  sufficient  food,  shelter  or 
medical  attention  or  sufficient  means  with  which  to  furnish 
the  same  though  able  so  to  do ;  and  had  during  the  greater 
portion  of  said  time  compelled  the  plaintiff  to  live  upon  the 
charity  of  her  friends  and  relatives  and  thereby  causing  and 
still  causes  plaintiff  grievous  humility  and  grievous  mental 
suffering."  For  the  purpose  af  substantiating  these  material 
charges  appellant  in  her  direct  testimony  testified  as  follows : 
*' Since  1912  the  defendant  had  not  furnished  anything  for 
the  children  and  I  to  live  on.  I  have  during  that  time  sup- 
ported myself  and  the  children  by,  my  profession  as  an 
osteopathic  physician.  I  have  been  practicing  that  since 
August,  1912.  He  has  not  paid  our  grocery  bills,  rent  bills, 
and  has  not  hardly  paid  any  of  the  bills  in  general.  I  asked 
him  repeatedly  for  money  and  he  has  refused  it.  .  .  .  These 
acts  of  my  husband  which  I  have  spoken  of  have  humiliated 
me." 

[6]  Upon  cross-examination. she  testified  as  follows:  ''In 
1915  while  in  Los  Angeles,  I  wrote  home  several  times  and 
asked  for  money.  Q.  Now,  you  say  that  you  wrote  to  your 
husband  and  requested  that  he  send  you  money  when  you  were 
in  Los  Angeles  in  1915;  is  that  a  fact?  A.  Yes,  sir;  I  wrote 
him  several  times  and  asked  for  money.  Q.  In  one  of  thesfe 
letters  didn't  you  write  to  him  for  money  for  the  specific 
purpose  of  procuring  an  abortion?  Mr.  Biaggi:  I  object  to 
that  as  not  proper  cross-examination.  A.  No,  sir,  I  did  not. 
...  I  wrote  the  letter  which  you  are  showing  me,  inclosed 
it  in  an  envelope,  placed  a  postage  stamp  thereon,  addressed 
it  to  my  husband  and  deposited  it  in  a  mail-box  in  the  city 
of  Los  Angeles."  The  letter  was  then  received  in  evidence, 
subject  to  the  same  objectfon,  ruling,  and  exception,  and, 
among  other  matters,  stated:  **Dear  Ardy:  Well,  I  am  get- 
ting over  the  effects  of  my  fall  but  I  can  never  get  over  the 
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eflPects  of  my  visit  to  the  ranch.  I  am  surely  pregnant  .  .  • 
so  I  am  going  to  be  operated  on  next  week  and  you  will  have 
to  send  me  some  money  ...  I  am  expecting  a  check  from 
you  to-morrow  for  those  things  at  Bakersfield  .  .  .  now  yon 
must  send  me  the  money  at  once,  I  am  sick  about  it.  ...  I 
will  have  to  have  money  enough  to  buy  some  gowns.  I  only 
have  two  and  they  are  both  rags,  and  to  pay  for  operation 
and  hospital  fees  .  .  .  *'  Whatever  else  may  have  been  the 
effect  of  this  letter,  in  substance  and  tenor  it  surely  tended 
to  show  the  actual  relations  between  the  parties  as  regards, 
money  matters  in  1915.  It  tended  to  show  that  at  that  time, 
at  least,  appellant  was  asking  for  money,  not  as  one  who  was 
not  accustomed  to  receive  it,  but  was  asking  for  it  with  the 
calm  and  firm  assurance  of  the  ordinary  housewife,  and  to 
that  extent  the  letter  serves  to  explain,  modify,  and  qualify 
her  damaging  and  general  testimony  in  direct  examination 
that  ''since  1912  the  defendant  has  not  furnished  anything 
for  the  children  and  I  to  live  on.  He  has  not  hardly  paid  any 
of  the  bills  in  general.  I  asked  him  repeatedly  for  money 
and  he  has  refused."  Also,  in  connection  with  this  letter  re- 
spondent introduced  in  evidence  a  large  number  of  checks 
which  he  tiad  sent  to  appellant  in  1915  and  at  other  times. 

[7]  Learned  counsel  for  appellant  have  cited  and  quoted 
liberally  from  numerous  well-established  authorities.  But 
the  strongest  of  these  go  only  to  the  extent  of  holding  that 
testimony  on  cross-examination,  however  discrediting,  is  in- 
admissible only  when  it  is  entirely  foreign  to  the  case  and 
in  no  way  germane  to  the  matters  brought  out  on  direct  ex- 
amination and  is  offered  for  the  sole  purpose  and  with  the 
sole  effect  of  discrediting  the  witness  or  the  party  to  the 
action.  (See  Sharon  v.  Sharon,  79  Cal.  632,  at  page  674,  [22 
Pac.  26,  131] ;  Estate  of  James,  124  Cal.  653,  [57  Pac.  578, 
1008],  and  cases  cited;  Short  v.  Frink,  151  Cal.  83,  [90  Pac. 
200] ;  People  v,  Schmitz,  '7  Cal.  App.  330,  357,  360,  364,  [15 
L.  R.  A.  (N.  S.)  717,  94  Pac.  407].)  But  rules  of  evidence 
are  primarily  rules  of  exclusion.  And  in  this  state  from  the 
beginning  (Jackson  v.  Feather  River  Water  Co,,  14  Cal.  19). 
the  rule  has  never  been  so  applied  even  in  criminal  cases  as 
to  relieve  a  party  when  under  cross-examination  from  his 
sworn  obligation  to  tell  the  whole  truth  when  it  might  in  any 
degree  tend  to  explain,  qualify,  or  shed  light  on  any  relevant 
testimony  given  by  him  on  his  own  direct  examination.    At 
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stated  by  our  supreme  court  in  the  case  of  People  v.  Oallagker, 
100  Cal.  466,  at  page  475,  [35  Pac.  80]:  ''Any  question 
which  would  have  the  tendency  to  elicit  from  him  the  whole 
truth  about  any  matter  upon  which  he  had  been  examined  in 
chief,  or  which  would  explain,  or  qualify,  or  destroy  the  force 
of  his  direct  testimony,  whether  it  be  to  give  the  whole  of  a 
conversation  or  transaction  of  which  he  had  given  only  a  part, 
or  to  show  by  his  own  admissions  that  he  had  made  contrary 
statements,  or  that  his  conduct  had  been  inconsistent  with 
the  statements  given  in  his  direct  testimony,  and  thus  throw 
discredit  upon  them,  would  be  legitimate  cross-examination." 
The  rule  applied  in  the  case  at  bar  is  illustrated  in  the  case 
of  Davis  Y.  Coblens,  174  U.  S.  719,  at  page  726,  [43  L.  Ed. 
1147,  19  Sup.  Ct.  Rep.  832,  see,  also,  Rose's  U.  S.  Notes]): 
''Walter  was  called  as  a  witness  by  plaintiff;  testified  that 
such  reconveyance  was  the  only  one  he  had  made  of  lot  10 — 
the  lot  in  controversy.  Thereupon  defendant's  counsel  cross- 
examined  him  at  great  length  against  the  objection  of  plain- 
tiffs, regarding  his  business  of  buying  and  selling  real  estate 
and  the  extent  of  it  and  character.  The  ruling  of  the  court 
permitting  the  cross-examination  is  assigned  as  error.  We 
see  no  error  in  it.  The  question  of  plaintiff's  counsel  was  a 
general  one,  and  opened  many  things  to  particular  inquiry. 
The  extent  and  manner  of  that  inquiry  was  necessarily  within 
the  discretion  of  the  court,  even  though  it  extended  to  mat- 
ters not  connected  with  the  examination  in  chief.  In  Rea  v. 
Missouri,  17  Wall.  532,  [21  L.  Ed.  707,  see,  also,  Rose's  U.  S. 
Notes],  it  was  said:  'Where  the  cross-examination  is  directed 
to  matters  not  inquired  about  in  the  principal  examination, 
its  course  and  extent  are  very  largely  subject  to  the  control 
of  the  court  in  the  exercise  of  a  sound  discretion ;  and  the 
exercise  of  that  discretion  is  not  reviewable  on  a  writ  of 
error.'  " 

And  the  following  cases^  from  the  federal  jurisdiction 
further  illustrate  the  extent  to  which  the  federal  courts,  in 
response  to  the  demands  of  a  progressive  jurisprudence,  are 
applying  a  rule  conducive  to  the  practical  and  effective  ad- 
ministration of  justice :  Commercial  State  Bank  v.  Moore,  227 
Fed.  19,  [141  C.  C.  A.  573] ;  Le  More  v.  United  States,  253 
Fed.  887,  at  page  896;  Diggs  v.  United  States,  242  U.  S.  470, 
[L.  R.  A.  1917F,  502,  61  L.  Ed.  442,  37  Sup.  Ct.  Rep.  192, 
see,  also,  Rose's  U.  S.  Notes].    See,  also.  State  v.  Carter,  21 
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N.  M.  166,  [153  Pac.  270,  at  page  272] ;  People  ▼.  Soeder,  150 
Cal.  12,  [87  Pac.  1016] ;  OraJuxm  v.  Larimer,  83  Cal.  173,  at 
page  180,  [23  Pac.  286] ;  People  v.  Burke,  18  Cal.  App.  72, 
at  page  78,  [122  Pac.  535] ;  People  v.  Davenport,  13  Cal.  App. 
632,  [110  Pac.  318] ;  People  v.  Bozelle,  78  Cal.  84,  at  page  91, 
[20  Pac.  36], 

[8]  Counsel  alsa  contends  *'that  the  court  erred  in  per- 
mitting Mrs.  Gruwell  and  Mrs.  Rice  to  testify  as  to  the  gen- 
eral reputation  of  appellant  in  Kings  County."  It  is  true, 
as  stated  by  counsel,  that  appellant  **at  the  time  of  the  trial 
and  for  more  than  three  months  prior  to  the  commencement 
of  the  divorce  action  had  been  a  resident  of  Santa  Clara 
County."  But  the  evidence  also  shows  that  prior  to  that  and 
for  many  years  she  and  her  family  had,  for  the  greater  part 
of  her  life,  lived  in  the  county  of  Kings.  And,  as  stated  in 
People  V.  Cord,  157  Cal.  562,  [108  Pac.  511] :  **It  is  a  ques- 
tion for  the  court  to  determine  whether  or  not  general  reputa- 
tion in  a  place  of  former  residence  is  too  remote  in  point  of 
time  to  be  allowed  in  evidence."  [9]  However,  when  it 
seemed  to  appear  upon  cross-examination  that  the  witnesses 
had  never  discussed  her  reputation  ** except  in  the  family,*' 
it  might  have  been  proper  for  the  court,  upon  motion  being 
made,  to  have  stricken  out  the  testimony  of  the  witness.  But 
no  such  motion  was  made. 

The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ments in  each  action  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  2,  1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— We  do  not  regard  as  material  to  the  deci- 
sion the  portion  of  the  opinion  reading  as  follows:  "Conse- 
quently, in  this  case  at  least,  the  reason  of  the  rule  requiring 
corroboration  is  much  modified  and  a  lesser  degree  and  quan- 
tity of  corroboration  will  be  exacted  {Blanchard  v.  Blan- 
chard,  10  Cal.  App.  203,  [101  Pac.  536]  ;  MacDmiald  v.  Mac- 
Donald,  155  Cal.  665,  [25  L.  R.  A.  (N.  S.)  45,  102  Pac 
927]), — and  express  no  opinion  thereon. 
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-  The  application  for  a  hearing  in  this  court,  after  decision 
in  the  district  court  of  appeal  of  the  third  appellate  district, 
is  denied. 

All  the  Justices  concurred. 


[dv.  No.  2721.    Tint  AppeDat©  District,  Division  Two.— April  4,  1919.] 

Q.   SCRIBANTB,  Respondent,  v.  WILLIAM  EDWARDS 
et  al..  Appellants. 

[1]  Contracts — Additional^  Wobk  Obdebbd  bt  Architbot— Liability 
OF  OwNXR. — ^Where  the  eontrset  to  lay  a  concrete  floor  in  the  base- 
ment of  a  building  binds  the  contractor  to  do  the  work  under  the 
architect's  direction,  the  owner  of  the  building  ia  liable  to  such  con- 
tractor for  extra  work  performed  in  the  laying  of  a  floor  of  addi- 
tional thickness  than  that  called  for  by  the  contract  which  is  ordered 
by  the  architect  aft<er  his  attention  is  called  by  the  contractor  to  the 
condition  found  to  exist  in  the  basement  after  the  water  is  pumped 
out  ' 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  ShortaU,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  C.  Chapman  for  Appellants. 

Albert  Picard  for  Respondent. 

BRITTAIN,  J. — The  defendant  owner  appeals  from  a  judg- 
ment on  a  mechanic's  lien.  As  stated  in  the  opening  brief, 
the  single  point  presented  is  upon  the  interpretation  of  the 
contract.  No  authorities  are  cited  in  the  briefs.  The  con- 
tract was  evidenced  by  two  writings,  both  prepared  by  the 
architect  employed  by  the  owner,  one  in  form  an  offer  to  do 
the  work,  and  the  other  a  formal  acceptance  of  the  offer.  The 
work  was  to  lay  a  concrete  floor  in  the  basement  of  an  old 
building,  under  which  there  was  a  pressure  of  water,  causing 
it  to  percolate  through  the  old  floor  and  to  flood  the  base- 
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ment.  When  the  writings  were  prepared  the  basement  was 
flooded  to  a  depth  of  about  eighteen  inches  and  the  old  floor 
was  covered  with  mud.  It  was  impracticable,,  if  not  impos- 
sible,  to  ascertain  the  condition  of  the  old  floor,  and  the  archi- 
tect and  contractor,  at  least,  assumed  it  was  substantially 
level.  The  offer  was  to  pump  out  and  to  clean  the  basement 
and  to  do  certain  other  work  in  addition  to  the  main  work  of 
la,ying  the  concrete  floor.  Upon  the  assumption  of  substan- 
tial uniformity  of  the  surface  of  the  old  floor,  the  contractor 
computed  the  amount  of  concrete  which  would  be  required 
to  lay  a  floor  with  a  foundation  five  inches  ^hick  with  a  sur- 
face of  an  additional  thickness  of  one  inch.  The  architect 
was  not  at  that  time  sure  whether  a  floor  of  the  thickness  bid 
upon  would  be  suflBciently  strong  to  stop  out  the  percolating 
water;  a  unit  price  for  extra  thickness  was  fixed  by  a  com- 
putation of  the  area  of  the  basement  multiplied  by  one  inch 
to  ascertain  the  number  of  cubic  yards  of  concrete  which 
would  be  required  for  each  additional  inch  of  thickness. 

The  clauses  of  the  contract  which  are  in  question  are  the^ 
following:  **Lay  a  concrete  floor  over  the  entire  surface  of 
the  basement  not  less  than  five  inches  thick  with  good  and 
proper  fall  to  the  sump  at  N.  E.  comer  of  the  basement. 
.  .  .  Lay  a  top  or  finish  floor  one  inch  thick,  .  .  .  This  work 
is  to  be  performed  under  the  direction  of  Fred  Burrage  Wood, 
architect,  for  the  sum  of  One  Thousand  and  Twenty-five 
(1025.00)  dollars,  .  .  .  Should  you  desire  to  increase  the 
thickness  of  the  base  or  foundation  floor  I  will  furnish  the 
materials  same  as  in  proposed  floor  as  above  and  perform 
the  labor  for  the  sum  of  One  Hundred  and  Twenty-five 
(125.00)  dollars  per  inch  thickness  over  and  above  the  pro- 
posed five  inches." 

When  the  basement  was  pumped  out,  upon  the  advice  oC  the 
architect,  the  owner,  through  the  architect,  orally  instructed 
the  contractor  to  increase  the  thickness  of  the  foundation  one 
inch.  It  was  then  apparent  that  the  old  floor  was  undulating 
and  that  a  floor  of  uniform  thickness  would  not  permit  drain- 
age to  the  sump.  The  contractor  informed  th^  architect  that 
even  with  the  proposed  additional  inch  of  concrete,  if  the 
floor  were  laid  so  as  to  permit  drainage,  it  would  leave  only 
about  three  inches  of  thickness  over  the  high  places  Ip  the  old 
floor.  The  architect  thereupon  directed  the  foundation  to  be 
made  six  inches  thick  over  the  high  places  and  himself  marked 
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at  more  than  sixty  places  on  the  walls  and  pillars  the  eleva- 
tions to  which  the  floor  was  to  be  laid.  When  the  work  was 
completed  it  was  found  the  additional  concrete  over  the 
original  amount  determined  by  computation  was  equivalent 
to  four  and  one-half  inches  over  the  entire  floor,  that  is,  the 
admittedly  ordered  inch  plus  three  and  one-half  inches  addi- 
tional which  it  is  admitted  went  into  the  basement  in  filling 
the  low  spots  in  the  original  floor  and  in  bringing  the  floor 
to  the  grade  directed  by  the  architect,  acting  for  the  owner. 

On  behalf  of  the  appellant  it  is  contended  that  under  the 
contract  as  modifled  by  the  order  of  the  additional  inch  of 
concrete  the  contractor  was  bound  to  lay  a  floor  not  less  than 
seven  inches  thick  at  the  thinnest  place,  i,  e.,  over  the  high 
places,  on  the  old  floor,  and. to  lay  that  floor  so  that  it  would 
carry  oflf  the  water,  and,  further,  that  when  the  contractor 
discovered  the  condition  of  the  floor  after  it  had  been  pumped 
out,  if  the  two  requirements  could  not  be  fulfilled,  the  con- 
tractor should  have  refused  to  proceed  with  the  worfc 

[1]  The  contract  bound  the  contractor  to  do  the  work 
under  the  architect's  direction.  The  appellant  by  his  argu- 
ment admits  the  architect  was  the  agent  of  the  owner  in  order- 
ing the  contractor  to  lay  the  additional  inch  of  foundation. 
To  interpret  the  contract  as  contended  for  by  the  appellant 
would  be  to  charge  the  contractor  with  the  duty  of  determin- 
ing at  his  peril  which  of  the  directions  of  the  architect  he  was 
to  fulfill  and  which  he  should  disregard.  Where  the  princi- 
pal authorizes  the  agent  to  order  work  done,  without  notifica- 
tion to  the  contractor  limiting  the  extent  of  the  agent's  power» 
the  principal  is  bound,  even  though  the  agent  exceeding  his 
authority  orders  more  work  than  the  principal  directed,  in  the 
absence  of  bad  faith  on  the  part  of  the  contractor.  (Civ. 
Code,  sees.  2317,  2319,  2331,  2334.)  When  the  attention  of 
the  architect  was  called  to  the  physical  impossibility  of  meet- 
ing the  two  conditions  relied  upon  by  the  appellant,  the  archi- 
tect directed  the  contractor  to  lay  seven  inches  of  concrete 
on  the  high  places  and  to  work  to  grades  which  the  architect 
then  established.  The  work  ordered  by  the  architect  was 
done  satisfactorily.  The  work  and  the  labor  performed  and 
the  materials  furnished  were  used  in  the  alteration  and  repair 
of  the  appellant's  building.  Having  received  the  benefit  of 
the  work,  the  owner  should  pay  for  it.  (Civ.  Code,  sec.  3521.) 
The  knowledge  of  the  architect  that  the  work  was  being  done 
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under  his  direction  was  notice  to  the  owner.  (Civ.  Code,  sec. 
2332.)  When  the  contractor  told  the  architect  what  his  order 
would  require,  the  work  might  have  been  forbidden.  (Civ. 
Code,  sec.  3519.)  There  is  no  question  presented  as  to  the 
correctness  of  the  amount  for  which  judgment  was  rendered, 
if  the  interpretation  of  the  contract  by  the  lower  court  was 
correct.  In  holding  the  own^  bound'  to  pay  for  the  extra 
work,  the  lower  court  interpr^ed  the  contract  as  binding  the 
owner  by  the  architect's  order.  This  interpretation  was  cor- 
rect. 
The  judgment  is  aflSrmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  hfive  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  2,  1919, 

All  the  Justices  concurred. 


[CSv.  No.  2776.    Pirat  Appellate  District,  Division  Two.— April  4,  1^19.] 
ANNA  CUNEO,  Appellant,  v.  JOHN  CUNEO,  Respondent 

[1]  Appeal — ^Action  fob  Divoeot — Minute  Entry  of  Decision — Want 
OF  Findings — Subsequent  Obdbb  not  Appealable. — In  an  action 
for  divorce,  an  order  entered  in  the  minutes  of  tlie  conrt,  after  issue 
joined  and  trial,  denying  to  both  parties  the  relief  prayed  for,  does 
not  constitute  a  final  judgment  where  findings  have  not  previously 
been  made  and  filed  with  the  clerk,  or  been  waived,  and  an  order 
thereafter  made  denying  plaintiff's  motion  for  an  order  cUrectIng 
the  clerk  to  issue  an  execution  against  the  defendant  for  unpaid 
alimony  is  not  appealable  under  section  969  of  the  Ck>de  of  Civil 
Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    Geo.  H.  Buck,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  E.  Prescott  for  Appellant 

Jos.  H.  BuUock  and  Phil.  J.  Strubel  for  Respondent. 
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HAVEN,  J. — In  this  action  for  divorce  an  order  was  made 
shortly  after  the  filing  of  the  complaint  requiring  the  de- 
fendant to  pay  to  plaintiff's  attorneys  a  certain  sum  on  ac- 
count of  counsel  fees,  and  further  providing  that  defendant 
**pay  forthwith  to  plaintiff  personally,  the  sum  of  Fifty 
($50.00)  Dollars  per  month  for  the  support  and  maintenance 
of  the  plaintiff  pending  this  action,  and  the  same  sum  every 
month  thereafter  pending  this  action,  until  the  further  order 
of  this  court."  The  action  was  subsequently  brought  to  trial 
upon  plaintiff's  complaint,  the  allegations  of  which  were  de- 
nied by  defendant's  answer,  and  upon  the  cross-complaint  of 
defendant;  each  party  to  the  action  seeking  a  decree  of  di- 
vorce against  the  other.  On  November  23, 1917,  the  following 
order  was  entered  in  the  minutes  of  the  court:  **This  cause 
having  been  heretofore  submitted  to  the  court  for  considera- 
tion and  decision,  and  now  the  court  having  considered  the 
same  and  being  fully  advised  herein,  it  renders  the  following 
decision :  'Plaintiff's  prayer  for  a  divorce  is  denied.  Defend- 
ant's prayer  for  a  divorce  is  denied.'  "  On  February  28, 
1918,  plaintiff  made  a  motion  for  an  order  directing  the  clerk 
of  the  lower  court  to  issue  an  execution  in  said  action  in  favor 
of  plaintiff  and  against  the  defendant  for  the  sum  of  $150, 
claimed  to  be  due  her  as  alimony  for  three  months,  commen- 
cing December  16,  1917,  and  ending  March  15,  1918.  On 
March  18,  1918,  the  court  made  an  order  denying  the  said 
motion  of  plaintiff,  from  which  latter  order  plaintiff  attempts 
to  prosecute  this  appeal. 

[1]  The  entry  on  the  minutes  of  the  court  on  November 
23,  1917,  is  not  a  final  judgment  in  the  action.  Issues  were 
tendered  by  the  pleadings,  and  there  is  no  showing  that  find- 
ings were  waived.  Consequently  there  could  have  been  no 
rendition  of  judgment  until  such  findings  were  made  and  filed 
with  the  clerk.  (Crim  v.  Kessvng,  89  Cal.  478,  488,  [23  Am. 
St.  Rep.  491,  26  Pac.  1074].)  The  record  does  not  disclose 
that  this  has  been  done.  The  order  from  which  this  appeal  is 
attempted  to  be  taken,  is,  therefore,  not  an  order  made  after 
final  judgment  and  is  not  an  appealable  order  under  section 
963  of  the  Code  of  Civil  Procedure. 

The  appeal  is  dismissed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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[CSt.  No.  2652.    First  Appellate  District,  Division  One.— April  4,  1919.] 

GIUSEPPE  DAMIANO,  Appellant,  v.  FLEDA  O.  BUNT- 
ING,  as  Executrix,  etc.,  et  al.,  Respondents. 

£1]  OoEPORATioN  Law— LiABiLiTT  OF  Btookholdeb  foe  Tobt  of  Ooi- 

PORATiON — SuEviVAL  OF  BiOHT  OF  ACTION. — A  cause  of  action  exist! 

against  the  stockholder  of  a  corporation  upon  a  corporate  liabilitj 

'  arising  out  of  a  tort,  and  such  cause  of  action  survives  the  death  of 

the  stockholder. 

[2]  Id. — Statute  of  Lemitatioms — ^Dsath  of  Stockholder. — An  ac- 
tion against  a  stockholder,  or  his  personal  representative,  upon  a 
corporate  liability  arising  out  of  a  tort  must  be  brought  within  the 
three-year  limitation  prescribed  by  section  359  of  the  Code  of 
C^vil  Procedure.  Where  the  stockholder  dies  within  such  three-year 
period,  the  time  within  which  such  action  might  be  brought  is  not, 
hj  reason  of  the  provisions  of  section  353  of  the  Code  of  Civil  Pro- 
cedure, extended  to  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 

[8]  Id. — Judgment  Against  Corporation — When  Tiice  Begins  to  Bun. 
The  time  within  which  such  action  based  on  the  stockholder's  lia- 
bility might  be  brought  dates  from  the  time  of  the  plaintiff's  in- 
juries and  not  from  the  time  he  recovers  judgment  against  the  cor- 
poration for  such  injuries. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Donahue,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  A.  Bacigalupi  and  Edmund  Nelson  for  Appellant 

Thomas  C.  Huxley  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in  de- 
fendants' favor  after  the  order  sustaining  their  demurrer  to 
the  plaintiff's  complaint  without  leave  to  amend.  The  follow- 
ing are  the  facts  of  the  case  as  shown  by  said  complaint : 

On  May  13,  1913,  one  John  A.  Bunting  was  the  owner  of 
one  hundred  and  eighty  thousand  shares  of  a  total  issue  of 
two  hundred  thousand  shares  of  a  mining  corporation  known 
as  the  Birchfield  Mining  Company.  On  said  May  13,  1&13, 
the  plaintiff  was  an  employee  of  said  corporation,  and  was 
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injured  in  an  accident  occurring  in  the  course  of  his  employ- 
ment. John  A.  Bunting  died  on  May  1,  1916.  Thereafter 
and  on  May  17,  1916,  the  defendants  were  appointed  the 
executors  of  his  estate.  Notice  to  creditors  was  duly  ordered 
a^d  published  May  27,  1916.  On  February  27,  1917,  the 
plaintiff  herein  presented  his  claim  against  said  estate  for  the 
sum  of  $10,900.32,  alleged  to  be  due  upon  the  proportionate 
statutory  liability  of  said  John  A.  Bunting,  deceased,  as  a 
stockholder  in  said  corporation.  The  claim  being  rejected, 
the  plaintiff  commenced  this  action  on  March  31,  1917. 

To  his  complaint  setting  forth  the  foregoing  facts  the  de- 
fendants demurred  upon  the  general  ground,  and  also  upon 
the  grounds  that  the  cause  of  action  was  barred  by  the  provi- 
sions of  subdivision  3  of  section  340  of  the  Code  of  Civil 
Procedure,  and  also  by  the  provisions  of  section  359  of  the 
same  code.  The  court  sustained  the  defendants'  said  demur- 
rpr  generally  and  without  leave  to  amend.  The  judgment 
followed,  from  which  the  plaintiff  prosecutes  this  appeal. 

[1]  Three  questions  are  presented  upon  this  appeal,  the 
first  being  as  to  whether  a  cause  of  action  exists  against  the 
stockholder  of  a  corporation  under  the  laws  of  this  state  upon 
a  corporate  liability  arising  out  of  a  tort.  This  question  has, 
we  think,  been  settled  in  favor  of  the  existence  of  such  lia- 
bility on  the  part  of  a  stockholder  for  the  torts  of  the  corpora- 
tion by  the  case  of  Miller  &  Lux  v.  Kern  County  Land  Co,, 
134  Cal.  586,  [66  Pac.  856],  and  by  the  case  of  Lininger  v. 
Botsford,  32  Cal.  App.  386,  [163  Pac.  63],  upholding  such 
liability. 

The  second  question  which  arises  herein  is  as  to  whether 
the  cause  of  action  upon  such  stockholder's  liability  survives 
the  death  of  the  stockholder.  This  question  was  also  deter- 
mined in  favor  of  the  survival  of  such  cause  of  action  in  the 
case  of  Lininger  v,  Botsford,  supra,  and  to  the  re^oning  and 
conclusions  of  that  case  we  adhere. 

[2]  The  third  and  final  question  arising  herein  is  as  to 
whether  this  action  is  barred  by  the  provisions  of  section  359 
of  the  Code  of  Civil  Procedure  relied  upon  in  the  defendants' 
demurrer  and  which  reads  as  follows:  **This  title  does  not 
affect  actions  against  directors  or  stockholders  of  a  corpora- 
tion, to  recover  a  penalty  or.  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  law;  but  such  actions  must  be  brought 
within  three  years  after  the  discovery  by  the  aggrieved  party 
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of  the  facts  upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created.'* 

The  foregoing  section  of  the  Code  of  Civil  Procedure  is 
one  of  the  sections  embraced  in  chapter  IV  of  title  II  thereof, 
which  relates  to  the  time  of  commencing  civil  actions.  Sec- 
tion 353  of  the  same  chapter  and  title  contains  this  provision : 
"If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action  may 
be  commenced  against  his  representatives,  after  the  expiration 
of  that  time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration.'* 

It  is  the  contention  of  the  appellant  herein  that  the  provi- 
sion of  the  code  last  above  quoted  takes  his  case  out  of  the 
operation  of  the  first  above  quoted  section  of  the  code,  and 
gives  him  an  extension  of  the  period  within  which  he  other- 
wise must  have  commenced  his  action,  arising  out  of  the  fact 
of  the  death  of  John  C.  Bunting  a  few  days  before  the  three 
years'  period  of  limitation  would  have  expired.  This  con- 
tention, however,  is  answered  by  the  case  of  King  v.  Ami' 
strong,  9  Cal.  App.  368,  [99  Pac.  527],  in  which  Mr.  Justice 
Shaw,  of  the  second  appellate  district,  quite  clearly  points  out 
that  section  359  of  the  Code  of  Civil  Procedure  is  so  explicit 
in  its  terms  expressive  of  the  inapplicability  of  any  of  the 
other  provisions  of  the  title  of  that  code  of  which  it  is  a  part 
to  actions  against  stockholders  of  corporations  to  enforce  the 
liability  created  by  law  as  to  leave  no  room  for  any  other 
construction.  The  conclusion  arrived  at  in  this  case  is  fully 
enforced  by  the  reasoning  of  the  supreme  court  in  the  case  of 
Hunt  V.  Ward,  99  Cal.  612,  [37  Am.  St.  Rep.  87,  34  Pac.  335], 
wherein  the  court,  with  direct  reference  to  the  application  of 
section  359  of  the  Code  of  Civil  Procedure  to  the  liability  of 
stockholders  of  corporations  in  this  state,  says:  **It  must  be 
remembered  that  the  right  to  pursue  the  stockholder  at  all 
does  not  exist  at  common  law,  but  is  solely  the  creature  of  the 
written  law ;  and  that  it  must  be  exercised  upon  the  conditions 
and  within  the  limits  which  the  written  law  prescribes.  The 
invocation  by  respondent  of  the  clause  of  the  state  constitu- 
tion, declaring  the  liability  of  stockholders  of  corporations, 
does  not  strengthen  his  position ;  for  the  statement  of  a  right 
in  a  constitution  is  always  subject  to  reasonable  statutor}' 
limitations  of  the  time  within  which  it  may  be  enforced,  unless 
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otherwise  declared  in  the  constitution  itself;  and  three  years 
is  certainly  not  an  unreasonable  limitation.  We  see,  there- 
fore, no  reason  for  disregarding  the  plain  language  of  section 
359.  We  need  not  inquire  into  the  policy  of  the  section ;  but 
as  certificates  of  stock  of  many  corporations  pass  frequently 
from  hand  to  hand,  it  may  well  be  assumed  that  the  legislature 
intended  to  protect  temporary  stockholders  from  the  power  of 
officers  of  corporations  and  their  creditors,  to  indefinitely 
extend  the  enforcement  of  liabilities  created  while  they  hap- 
pened to  be  holders  of  stock.  If  the  policy  be  unwise  or  bad, 
it  is  for  the  legislature  to  change  it."  (See,  also,  Bank  of 
San' Luis  Ohispo  v.  Pacific  Coast  Steamship  Co.,  103  Cal.  594, 
[37Pac.  499].) 

[3]  In  the  reply  brief  of  appellant  it  is  attempted  to  be 
argued  that  regardless  of  the  liability  of  said  stockholder 
arising  at  the  time  of  the  plaintiff's  injuries  he  is  entitled 
to  rely  upon  a  liability  which  was  created  by  the  alleged  fact 
that  appellant  had  in  an  action  commenced  by  him  against 
the  corporation  recovered  a  judgment  for  damages  for  his 
said  injuries  within  the  period  of  three  years  prior  to  the 
commencement  of  the  instant  action.  It  suffices  to  say  that 
the  cases  of  Hunt  v:  Ward  and  Bank  of  Sam,  Luis  Obispo  v. 
Pacific  Coast  Steamship  Co.,  supra,  furnish  a  complete  answer 
to  this  contention. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  cdurt  on  June  2,  1919. 

Angellotti,  0.  J.,  Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Wil- 
bur, J.,  and  Lennon,  J.,  concurred. 
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[Civ.  No.  2753.    Second  Appellate  District,  Division  One.— April  4, 191?.] 

WILLIAM  Q.  McADOO,  Director-General  of  Railroads, 
Petitioner,  v.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION  et  al.,  Respondents. 

[1]  WoBKicEN's  Compensation  Act — Omission  to  Usi  Goqolbs — Dis- 

OBEDISNCB  OF  RULES   AND   INSTRUCTIONS  —  WiLLPUL  MISCONDUCT  — 

Reduction  op  Compensation. — Where  a  machinist's  helper  engaged 
bj  a  railroad  company  voluntarily  and  intentionally  omits  to  obtain 
and  use  goggles,  contrary  to  rules  of  which  he  has  knowledge,  and 
contrary  to  specific  instructions,  all  of  which  were  laid  down  for  his 
protection,  because  goggles  are  "in  his  way,"  he  preferring  to  take 
the  chance  of  personal  injury,  he  is  guilty  of  willful  misconduct, 
and  under  section  6,  subdivision  4,  of  the  Workmen's  Compensation 
Act  of  1917,  the  compensation  otherwise  recoverable  by  him  should 
be  reduced  one-half. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

,  The  facts  are  stated  in  the  opinion  of  the  court 

Dana  T.  Smith  and  E.  E.  Bennett  for  Petitioner, 

Christopher  M.  Bradley  and  Warren  H.  Pillsbury  for  Re- 
spondents. 

CONRET,  P.  J. — Certiorari.  Pursuant  to  stipulation,  the 
above-named  petitioner  has  been  substituted  in  place  of  the 
original  petitioner,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany. The  writ  was  issued  to  review  an  order  of  the  Indus- 
trial Accident  Commission,  awarding  to  Robert  H.  Hogan 
CMnpensation  for  injuries  received  by  him  while  working  as 
an  employee  of  said  Railroad  Company.  It  is  conceded  that 
if  the  injury  received  by  Hogan  was  caused  by  his  serious 
and  willful  misconduct,  this  court  may  set  aside  the  award 
and  remand  the  case  to  the  commission  for  the  reduction  of 
the  award  to  one-half  of  the  amount  allowed  by  the  commis- 
sion. 

Section  6  of  the  **  Workmen's  Compensation,  Insurance  and 
Safety  Act  of  1917''  (Stats.  1917,  p.  831),  in  subdivision  4 
thereof,  reads  as  follows:  **  Where  the  injury  is  caused  by  the 
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serious  and  willful  misconduct  of  the  injured  employee,  the 
compensation  otherwise  recoverable  by  him  eiJiall  be  reduced 
one-half;  provided,  however,  that  such  misconduct  of  the 
employee  shall  not  be  a  defense  to  the  claim  of  the  depend- 
ents of  said  employee,  if  the  injury  results  in  death,  or  to  the 
claim  of  the  employee,  if  the  injury  results  in  a  permanent 
partial  disability  equaling  or  in  excess  of  seventy  per  cent  of 
total;  and  provided,  further,  that  such  misconduct  of  said 
employee  shall  not  be  a  defense  where  his  injury  is  caused 
by  the  failure  of  the  employer  to  comply  with  any  pn^ovision 
of  law,  or  any  safety  order  of  the  commission,  with  reference 
to  the  safety  of  places  of  employment."  The  award  in  this 
case  is  made  upon  a  permanent  partial  disability  equaling 
thirty  and  one-quarter  per  cent  of  total  disability  of  the  right 
eye. 

The  accident  by  which  the  applicant  E.  H.  Hogan  was  in- 
jured occurred  on  February  12,  1918,  while  he  was  employed 
as  a  machinist's  helper.  He  was  reaming  saddle-bolt  holes  in 
a  locomotive  with  an  air  motor  and  reamer.  The  reamer  be- 
came stuck  and  caused  a  burr  to  form  in  the  top  of  the  hole. 
He  removed  the  reamer  and  chipped  the  burr  off,  and  a  piece 
of  steel  glanced  off  and  struck  him  in  the  eye.  He  was  not  at 
that  time  wearing  any  goggles  or  other  protection  to  the  eyes. 
He  had  been  employed  as  a  machinist's  helper  at  that  place 
for  about  four  months,  and  had  several  years'  experience  as 
a  workman  in  other  machine-shops.  At  several  places  in  the 
shop  was  posted  a  circular  headed  ''Safety  Rules  for  Shop- 
men." One  of  these  was,  '*Do  not  do  any  chipping  or  grind- 
ing without  wearing  safety  goggles.  If  you  are  not  provided 
with  goggles,  go  to  foreman."  The  applicant  admitted  that  he 
had  seen  the  notices  posted,  but  that  he  never  read  them. 
Nevertheless,  it  is  conceded  that  he  was  ** familiar  wit;h  the 
purport"  of  this  rule.  He  knew  that  the  company  provided 
goggles  and  that  they  were  to  be  found  in  the  tool-room.  The 
following  questions  and  answers  are  part  of  the  testimony 
of  the  applicant  before  the  commission:  *'Q.  Have  you  ever 
used  any  glasses  at  all  ?  A.  I  used  goggles  when  I  was  doing 
a  regular  job  of  chipping.  Q.  You  were  doing  a  job  of 
chipping  at  that  timet.  A.  Regular  chipping  job.  This  is 
just  an  incident  of  where  you  pick  up  a  hammer  and  chisel 
and  knock  off  a  chip  and  go  right  ahead  with  your  regular 
line  of  work.    Q.  You  were  using  a  reamer  driven  by  air 
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under  pressure?  A.  Yes.  Q.  And  the  reamer  stuck  in  the 
hole?  A.  Yes.^  Q.  That  raised  around  the  edge  of  the  hole 
some  chips  of  steel?  A.  Rough  place.  Just  caused  a  rough 
place  at  the  top  of  the  hole.  That  prevented  the  reamer  from 
running  smoothly.  In  order  to  get  a  smooth  surface  to  start 
from  I  knocked  those  chips  off  and  for  that  purpose  I  picked 
up  a  hammer  and  chisel.  It  was  while  using  a  hammer  and 
chisel  that  the  piece  of  steel  flew  into  my  eye.  .  .  .  Q.  Had 
you  been  given  any  orders  at  all  as  to  wearing  the  glasses 
when  you  were  engi^ed  in  such  work  as  that?  A.  No,  sir." 
On  cross-examination  the  applicant  admitted  that  he  had 
on  another  occasion  some  cast-iron  burrs  in  his  eyes  and  had 
the  clerk  of  the  general  foreman  remove  them.  He  said  that 
he  did  not  remember  that  about  an  hour  before  the  time  when 
he  received  his  Injury  for  which  he  seeks  to  obtain  compen- 
sation, he  got  another  piece  of  metal  in  his  eye  and  also  had 
it  removed  by  the  clerk.  Also  he  did  not  remember  that 
the  first  of  these  two  incidents  occurred  on  the  day  preceding 
the  accident  in  question  here,  and  that  the  clerk  and  the  gen- 
eral  foreman  bpth  told  him  to  get  goggles  i^d  wear  them 
when  he  was  doing  work  where  particles  of  metal  were  liable 
to  fly.  He  testified  that  he  knew  that  goggles  were  kept  in 
the  tool-room  to  be  used  by  workmen,  **if  they  thought  they 
needed  them."  After  the  foreman,  Keith,  and  his  clerk, 
Pauflf,  had  testified  fully  to  both  of  the  incidents  referred  to 
in  the  above-mentioned  cross-examination,  Hogan  gave  further 
testimony.  In  this  later  testimony  the  following  occurs: 
**Q.  You  have  heard  the  testimony  of  Mr.  Keith  and  Mr. 
Paufif  as  to  your  having  been  in  the  office  the  day  previous 
with  some  foreign  body  in  your  eye,  have  you?  A.  Yes. 
Q.  Is  that  testimony  correct  or  incorrect?  A.  I  went  in 
there  before  this,  I  don't  remember  whether  that  was  the 
exact  date  or  not.  Q.  Do  you  know  how  you  got  the  foreign 
body  in  your  eyes  that  was  in  there  at  that  time?  A.  Drill- 
ing holes  in  cast  iron,  and  the  dust  in  the  air  from  the  ex- 
haust of  the  motor.  Q.  You  told  them  that  was  the  way 
you  got  it  in,  did  you?  A.  Yes.  Q.  And  you  supposed  that 
was  the  way?  A.  I  told  them  I  was  drilling  holes  in  the 
saddle —  Q.  The  morning  you  received  the  injury  that 
caused  the  loss  of  your  eye  had  you  made  a  previous  visit  to 
Mr.  Pauff  ?  A.  I  had  been  there  before  with  this  dust  in  my 
eyes,  but  I  don't  remember  whether  th^t  was  the   morning 
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before  or  not.  Q.  How  many  times  were  you  there?  A. 
There  just  on  this  occasion  with  this  cast  iron,  I  remember 
twice,  and  he  gave  ^ne  some  water,  some  eye-wash  to  wash  it 
out.  Q.  Do  you  recall  whether  you  were  there  that  morning 
or  not?  A.  I  don't  remember  whether  that  was  the  time  that 
I  was  or  not." 

[1]  It  thus  appears  that  there  is  no  definite  contradiction 
of  the  testimony  given  by  the  foreman  and  clerk  on  this  mat- 
ter, but  rather  that  fiilence  which  gives  consent.  The  job  on 
which  Hogan  was  employed  involved  the  reaming  of  about 
fifty  of  those  saddle-bolt  holes,  and  included  more  than  one 
day's  work.  That  the  forming  of  burrs  was  a  common  inci- 
dent of  that  work  is  not  denied.  It  was  so  much  expected 
that  Hogan  kept  by  him  a  hammer  and  chisel  with  which  to 
remove  the  burrs.  He  voluntarily  and  intentionally  omitted 
to  obtain  and  use  goggles,  contrary  to  rules  of  which  he  had 
knowledge,  and  contrary  to  specific  instructions,  all  of  which 
were  laid  down  for  his  protection.  The  only  reasonable  ex- 
planation is  that  he  disliked  the  goggles  because  they  were, 
as  he  said,  **in  his  way";  and  so  he  preferred  to  take  the 
chance  of  personal  injury.  This  was  willful  misconduct  and 
it  was  serious.  The  case  was  in  essential  elements  very  similar 
to  that  disclosed  in  Grreat  Western  Power  Co.  v.  PUlslnry, 
170  Cal.  180,  [149  Pac.  35],  where  an  electric  lineman  dis- 
obeyed a  known  rule  and  positive  instructions  requiring  him 
to  wear  rubber  gloves  while  handling  high-power  wires,  and 
in  consequence  was  killed  while  doing  that  kind  of  work  with- 
out gloves.  As  the  court  there  said:  ** It  cannot  be  doubted 
that  a  workman  who  violates  a  reasonable  rule  made  for  his 
own  protection  from  serious  bodily  injury  or  death  is  guilty 
of  misconduct  and  that  where  the  workman  deliberately  vio- 
lates the  rule,  with  knowledge  of  its  existence  and  of  the 
dangers  accompanying  its  violation,  he  is  guilty  of  willful 
misconduct."  The  case  at  bar  sharply  distinguishes  itself 
from  that  of  Diestelhorst  v.  Industrial  Acc,  Com.,  32  Cal. 
App.  771,  [164  Pac.  44],  where,  the  misconduct  of  the  appli- 
cant occurred  in  a  moment  of  thoughtlessness  and  not  with 
deliberate  intention.  The  commission's  finding,  that  the  ap- 
plicant's injury  was  not  proximately  caused  by  his  serious 
and  willful  misconduct,  is  not  sustained  by  the  evidence. 

Our  conclusion  is,  that  upon  the  record  produced  herein, 
the  award  to  the  applicant  should  have  been  for  only  one-half 
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of  the  ank^unt  allowed  by  the  commission,  and  as  to  the  excess 
above  that  amount  the  commission  acted  in  excess  of  its 
powers.  The  award  is  annulled,  and  the  case  is  ^remanded  to 
the  Industrial  Accident  Commission  for  further  proceedings 
in  accordance  with  this  decision. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Oiv.   No.   2400.    Seeoiid  Appellate   DiBtriet,   Diyuian  One. — April  4^ 

1919,] 

C.  F.  MORSE  et  al.,  Partners,  etc..  Appellants,  v.  IMPERIAL 
GRAIN  AND  WAREHOUSE  COMPANY  (a  Corpora- 
tion),  Respondent. 

[1]  Warehouses — Lubiutt  of  Wabehouseman — Bight  to  Lncrr  bt 
Provision  in  Beoeipt. — In  view  of  the  provisions  of  section  3  of 
the  ''Warehouse  Beceipts  Act"  (Deering's  Gen.  Laws  1915,  p.  2022), 
a  warehouseman,  bj  the  insertion  of  a  provision  in  his  warehouse 
receipt  that  goods  are  deposited  "for  account  and  at  the  risk  of 
the  depositor,  cannot  relieve  himself  from  the  liability  imposed  bj 
section  2^1  of  the  act,  which  provides  that  a  warehouseman  shall 
be  liable  for  any  loss  or  injury  to  gooda  caused  by  his  failure  to 
exercise  such  care  in  regard  to  them  as  a  reasonably  eareful  owner 
of  similar  goods  would  exercise. 

[2]  Id. — Increased  Liabiuty  by  Contract. — While  a  warehouseman 
cannot  exempt  himself  from  the  liability  thus  imt>o8ed  by  law,  he 
may  by  special  contract  assume  liability  for  loss  of  goods  due  to 
any  cause,  thus  making  himself  an  insurer  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  R.  McNamee,  Leo  A.  McNamee,  Luke  J.  McNamee  and 
Parke  Godwin  for  Appellants. 

Albert  M.  Norton  and  Emery  &  Rehart  for  Respondent 

SHAW,  eT. — Action  to  recover  for  12  sacks  of  wool  deposited 
with  defendant  as  a  warehouseman  and  which  defendant 
failed  to  redeliver  on  demj^nd  therefor. 
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Judgment  went  for  defendant,  from  which  and  an  order 
denying  a  motion  for  a  new  trial  made  by  plaintiffs,  they 
appeal. 

The  case  was  submitted  for  decision  upon  an  agreed  stat^ 
ment  of  facts,  the  material  parts  of  which  are  as  follows :  **The 
respective  parties  hereto  .  .  .  agree  upon  the  following  state- 
ment of  facts,  and  submit  the  same  to  the  court  for  the  de- 
termination of  the  points  in  controversy  hereinafter  specified. 
The  facts  agreed  upon  are  as  follows:  1.  The  defendant  is 
•  .  .  a  public  warehouseman.  2.  The  plaintiffs' .  .  .  did,  on 
April  15,  1916,  duly  deliver  to  defendant  as  such  warehouse- 
man, 69  sacks  of  wool  for  storage,  which  defendant  agreed  to 
receive,  keep  and  store  in  its  warehouse  in  the  city  of  El 
Centro  ...  in  accordance  with  the  following  warehouse  re- 
ceipt," which  receipt,  in  addition  to  the  matters  required  to 
be  specified  therein  by  section  2  of  **An  act  to  make  uniform 
.the  law  of  warehouse  receipts,'*  stated  the  wool  was  received 
*'for  account  and  at  the  risk  of  Morse  &  Brackenhefry'^;  and 
also  contained  a  provision  that:  **The  Imperial  Grain  and 
"Warehouse  Company  is  not  responsible  for  loss  occasioned 
to  the  merchandise  stored  with  them,  by  fire  or  elements." 
**4.  On  July  5, 1916,  plaintiffs  duly  demanded  a  redelivery  of 
said  69  sacks  of  wool,  and  then  and  there  offered- to  pay  de- 
fendant the  full  amount  of  its  storage  charges  thereon. 
5.  Upon  such  demand  defendant  redelivered  57.  sacks  thereof, 
but  failed  and  refused  to  redeliver  the  remaining  12  sacks 
thereof,  giving  as  a  reason  therefor  that  the  12  sacks,  on  some 
date  unknown,  had  disappeared,  or  were  stolen  from  its  said 
warehouse,  without  any  fault  or  carelessness,  misconduct,  or 
negligence  of  defendant,  or  its  servants  or  either  of  them, 
and  through  no  lack  of  ordinary  care  or  diligence  on  the  part 
of  the  defendant  or  its  servants  and  while  defendant  was 
using  ordinary  care  and  diligence,  which  plaintiffs  contend 
is  no  defense  to  this  action,  even  if  true."  By  the  stipula- 
tion, *'the  points  in  controversy"  as  specified  for  submission 
to  the  court  for  its  determination  were:  **1.  Is  not  the  lia- 
bility of  the  defendant  absolutely  fixed  by  the  provisions  of 
its  warehouse  receipt  above  set  out?"  2.  Under  the  rule  of 
^^expressio  unitus  est  exclusio  alteriiLs/'  does  not  the  provision 
exempting  defendant  from  loss  due  to  fire  or  the  elements 
estop  it  from  making  any  defense  other  than  that  the  goods 
were  so  lost?    3.  Is  defendant's  liability  restricted  to  such 
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loss  only  as  resulted  from  the  want  of  ordinary  care  and 
diligence!  It  was  further  provided  that  if  the  court  upon 
the  ** above  statement"  should  find  for  plaintiffs,  judgment 
should  follow  in  their  favor;  otherwise  it  should  be  for 
defendant. 

An  act  of  March  19,  1909,  entitled  "An  act  to  make  uni- 
form the  law  of  warehouse  receipts"  (Deering's  Gen.  Laws 
1915,  p.  2022),  requires  all  receipts  to  embody  certain  provi- 
sions, and  section  3  of  said  act  provides  that  a  warehouseman 
may  insert  in  a  receipt  any  other  terms  and  conditions,  pro- 
vided that  such  terms  and  conditions  shall  not  '*in  any  wise 
impair  his  obligation  to  exercise  that  degree  of  care  in  the 
safekeeping  of  the  goods  intrusted  to  him  which  a  reasonably 
careful  man  would  exercise  in  regard  to  similar  goods  of  his 
own."  And  section  21  of  said  act  provides  that  a  warehouse- 
man shall  be  liable  for  any  loss  or  injury  to  goods  caused  by 
his  failure  to  exercise  such  care  in  regard  to  them  as  a  rea- 
sonably careful  owner  of  similar  goods  would  exercise,  but  he 
shail  noi  he  liable,  in  the  absence  of  an  agreement  to  the  con- 
trary, for  any  loss  or  injury  to  goods  which  could  not  have 
been  avoided  by  the  exercise  of  such  care. 

[1]  Counsel  for  both  parties,  as  they  must,  concede  the 
receipt  should  be  interpreted  in  the  light  of  the  provisions 
of  the  act  from  which  we  have  quoted.  This  being  true,  pro- 
visions having  for  their  purpose  the  exemption  of  a  ware- 
houseman from  liability  which  the  law  in  express  terms  im- 
poses upon  him,  cannot  be  deemed  effectual  for  any  purpose. 
•Hence  it  follows  that  defendant  could  not  by  'the  provision, 
*' for  account  and  at  the  risk  of  Morse  &  Braekenberry,"  so 
inserted  in  the  receipt,  relieve  itself  from  liability  for  loss 
of  the  goods  if  such  loss  resulted  from  a  want  of  ordinary 
care  and  diligence  exercised  by  it.  [2]  To  this  extent  the 
law  protects  one  who  for  hire  deposits  his  goods  for  storage 
with  a  warehouseman  who,  while  he  cannot  in  any  case  exempt 
himself  from  the  liability  imposed  by  law,  may  by  special 
contract  assume  liability  for  loss  of  goods  due  to  any  cause, 
thus  making  him  an  insurer  thereof.  However,  there  is  noth- 
ing whatever  in  the  receipt  before  us  upon  which  such  addi- 
tional liability  can  be  predicated. 

In  support  of  their  argument  for  reversal,  appellants  cite 
a  number  of  cases  to  the  effect  that,  since  the  provision,  **for 
account  and  at  the  risk  of  Morse  &  ferackenberry,"  is  to  be 


Digitized  by  VjOOQIC 


April,  1919.]     Morse  v.  Impbmal  G.  &  W.  Co.  677 

disregarded,  and  since  the  loss  of  the  goods  was  not  due  to 
fire  or  the  elements,  the  contract  should  be  construed  as  an 
absolute  promise  on  the  part  of  defendant  to  redeliver  the 
goods,  as  was  held  in  the  case  of  Pope  v.  Fanners*  Union  Mill- 
ing Co.,  130  Cal.  139,  [80  Am.  St.  Rep.  87,  53  L.  E.  A.  673, 
62  Pac.  384].  In  that  case  a  number  of  sacks  of  wheat  were 
received  by  a  warehouseman  upon  an  agreement  to  redeliver 
the  same,  subject  alone  to  loss  due  to  the  elements.  It  was 
held  that  a  failure  to  deliver  the  goods  for  any  cause  other 
than  that  they  were  destroyed  by  the  elements  constituted  no 
defense.  That  case  and  others  to  like  effect  were  decided 
prior  to  the  adoption  of  the  act  of  1909  and  at  a  time  when 
the  extent  of  a  warehouseman's  liability  was  the  unrestricted 
subject  of  special  contract. 

The  question  as  to  whether  defendant  was  guilty  of  negli- 
gence in  the  care  of  the  wool  must  be  determined  from  the 
facts  agreed  upon,  which  the  trial  court  construed  as  a  stipu- 
lation that  the  theft  or  loss  of  the  goods  was  not  due  to  negli- 
gence or  want  of  ordinary  care  on  the  part  of  defendant,  and 
that  as  custodian  thereof  it  had  exercised  ordinary  care.  Con- 
strued in  the  light  of  the  surrounding  circumstances,  and  hav- 
ing in  view  the  purpose  which  prompted  it  and  the  points  sub- 
mitted for  determi^nation,  there  can  be  no  doubt  that  it  was 
intended  as  an  admission  by  plaintiffs  that  the  loss  of  the 
goods,  as  alleged  in  the  answer,  was  not  due  to  carelessness  or 
negligence  of  defendant,  and  that  as  custodian  thereof  it  had 
exercised  ordinary  care.  Otherwise  construed,  there  could  be 
no  purpose  in  inserting  defendant's  reasons  for  failure  to  re- 
deliver the  12  sacks  of  wool,  which,  as  stated,  ^^ plaintiffs  con- 
tend  is  no  defense  to  this  aciiony  if  true.**  That  such  was  the 
intent  appears  from  appellants'  brief,  wherein  counsel,  in 
referring  to  the  language  quoted,  says:  **In  framing'  such 
clause  plaintiffs  had  in  view  the  decision  of  this  court  in  Pope 
V.  Farmers*  Union  MUling  Co.,  130  Cal.  139,  [80  Am.  St. 
Rep.  87,  53  L.  R.  A.  673,  62  Pac.  384]."  Clearly,  the  case 
was  submitted  to  and  decided  by  the  trial  court  upon  the 
theory  that  the  fact  as  to  whether  defendant  was  negligent 
in  the  care  of  the  wool  was  immaterial ;  that  concediiig  it  had 
exercised  ordinary  care,  nevertheless,  since  the  goods  were  not 
destroyed  by  fire  or  the  elements,  it  was,  as  decided  in  Pope 
V.  Farmers*  Union  Milling  Co.,  supra,  bound  upon  demand 
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therefor  to  make  delivery  thereof.  The  effect  of  the  stipula- 
tion, taken  in  connection  with  plaintiffs*  action  thereunder, 
was  to  concede  that  defendant  was  not  chargeable  with  negli- 
gence or  want  of  ordinary  care,  which,  upon  their  theory,  con- 
stituted no  defense  to  the  action. 

Since  no  appeal  lies  from  the  order  denying  the  motion  for 
a  new  trial,  it  is  dismissed.    The  judgment  is  affirmed. 

Conrey,  P.  J.»  and  James,  J.,  concurred. 


[CSy.    No.    2653.    Itot   Appellate   D^triet,   D&Tision  One.— April   6, 

1919.] 

IDA  INGRAHAM,  Respondent,  v.  GEORGE  A.  INGRA- 
HAM,  Appellant 

[1]  Divorce — Desertion— Refusal  to  Have  Reasonable  Intercourse 
— Insufficient  Corroboration. — In  an  action  for  divorce  on  the 
ground  of  willful  desertion  based  upon  persistent  refusal  to  have 
reasonable  matrimonial  intercourse  as  husband  and  wife,  where  the 
corroboration  of  the  plaintiff's  testimony  was  merely  the  testi- 
mony of  other  witnesses  that  the  parties,  though  living  in  the  same 
house,  occupied  separate  bedrooms,  it  was  not  of  the  character  and 
degree  required  bj  the  code  section  relating  to  corroboration  in 
/divorce  cases. 

[2]  Id. — EviDENOB— Difficulty  to  Corro^ratb — Effect. — ^Wbile  the 
secrets  of  the  bedchamber  are  very  frequently  hard  to  substantiate 
by  other  witnesses  than  the  parties  themselves,  nevertheless  the  par- 
ties to  such  divorce  action  are  not  thereby  relieved  from  the  neces- 
sity of  complying  with  the  mandate  of  the  law  respecting  corrobora^ 
tion. 

[3]  Id. — ^Phtsical  Condition  of  Defendant— Burden  of  Proof. — In 
this  action  for  divorce  on  the  ground  of  willful  desertion  based  upon 
persistent  refusal  to  have  reasonable  matrimonial  intercourse  as 
husband  and  wife,  there  was  no  testimony  nor  were  any  facts  elicited, 
tending  to  show  that  the  health  or  physical  condition  of  the  de- 
fendant did  not  make  his  refusal  to  have  reasonable  matrimonial 
intercourse  reasonably  necessary.  The  burden  of  establishing  this 
fact  rested  on  plaintiff. 

[4]  Id. — ^Pleading — Sufticienot  of  Complaint. — A  complaint  for  di- 
vorce on  the  ground  of  willful  desertion  which  contains  the  usual 
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general  allegation  that  ''defendant  willfullj  and  without  cause,  or  , 
proToeatlon,  deserted  and  abandoned  plaintiff,  with  intent  to  desert 
said  plaintiff,  and  ever  since  said  time  has  continued  to  live  sepa- 
rate and  apart  from  plaintiff  without  her  conlsent,  and  against 
her  will,  and  with  intent  to  desert  and  abandon  her,  and  without 
f&ult  of  plaintiff,"  in  the  absence  of  a  demurrer  for  a  definite 
statement  of  the  facts,  is  not  subject  to  the  objection  for  the  first 
time  on  appeal  that  it  does  not  inform  defendant  that  the  deser- 
tion was  intended  to  be  established  under  the  first  provision  of 
section  96  of  the  Oivil  Code.  ' 

APPEAL  from  an  interlocutory  decree  of  divorce  granted 
hj  the  Superior  Court  of  Alameda  County.  Stanley  A. 
Smith,  Judge  Presiding.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  L.  Bawson  and  Geo.  Ingraham  for  Appellant. 

John  W.  Stetson  and  A.  T.  Shine  for  Respondent. 

WASTE,  P.  J.— PlaintiflP  was  granted  an  interlocutory  de- 
cree of  divorce,  on  the  ground  of  willful  desertion,  and  de- 
fendant appeals.  The  original  complaint  alleged  that  ''de- 
fendant willfully  and  without  cause,  or  provocation,  deserted 
and  abandoned  plaintiff,  with  intent  to  desert  said  plaintiff, 
and  ever  since  said  time  has  continued  to  live  separate  and 
apart  from  plaintiff  without  her  consent,  and  against  her  will, 
and  with  intent  to  desert  and  abandon  her,  and  without  fault 
of  plaintiff."  An  amended  and  supplementary  complaint 
was  filed,  setting  forth  the  ground  of  desertion  in  the  same 
form,  and  adding  a  second  count,  based  on  allegations  of 
extreme  cruelty.  Defendant  answered,  denying  the  allega- 
tions of  the  complaint,  and  at  the  same  time  filed  his  cross- 
complaint,  alleging  willful  desertion  and  extreme  cruelty  on 
the  pari  of  plaintiff. 

The  trial  court  found  for  the  plaintiff  on  the  ground  of 
willful  desertion  alone,  and  decree  followed.  The  finding  as 
to  willful  desertion  is  couched  in  almost  the  identical  language 
of  the  allegation  hereinbefore  quoted.  Appellant  attacks  this 
finding  upon  the  ground  that  the  testimony  introduced  in  the 
action  and  on  which  the  finding  is  based  is  not  suflScient  to 
support  the  judgment  or  decree  in  that  regard. 
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**  Willful  desertion  is  the  voluntary  separation  of  one  of  the 
married  parties  from  the  other  with  intent  to  desert."  (Civ. 
Code,  sec.  95.)  Sections  96,  97,  and  98  of  the  same  code  set 
forth  the  different  classes  of  facts  which  may  manifest  such 
desertion.  {Devoe  v.  Devoe,  51  Cal.  543.)  Section  96  is  as 
follows:  '* Persistent  refusal  to  have  reasonable  matrimonial 
intercourse  as  husband  and  wife,  when  health  or  physical  con- 
dition does  not  make  such  refusal  reasonably  necessary,  or 
the  refusal  of  either  party  to  dwell  in  the  same  house  with  the 
other  party,  when  there  is  no  just  cause  for  such  refusal,  is 
desertion.** 

[1]  The  proof  adduced  at  the  trial  of  this  action  estabr 
lished  the  fact  that  the  plaintiff  and  defendant,  for  several 
years,  and  up  to  the  time  of  the  commencement  of  the  action 
continued  to  live  in  the  same  houfee,  but  occupying  separate 
rooms.  The  desertion  complained  of  by  the  plaintiff  con- 
sisted of  the  gradual,  and  finally,  the  persistent,  refusal  of  the 
defendant  to  have  any  matrimonial  intercourse  with  the  plain- 
tiff as  husband  and  wife.  The  corroboration  in  this  regard 
was  merely  the  testimony  of  other  witnesses  that  the  parties 
occupied  separate  bedrooms  in  the  house,  and  was  not  of  the 
character  and  degree  required  by  the  code  section  relating  to 
corroboration  in  divorce  cases.  [2]  We  are  not  unmindful 
of  the  fact  that  the  secrets  of  the  bedchamber  are  very  fre- 
quently hard  to  substantiate  by  other  witnesses  than  the  par- 
ties themselves.  Nevertheless,  the  parties  to  a  divorce  action 
are  not  thereby  relieved  from  the  necessity  of  complying  with 
the  mandate  of  the  law. 

From  a  careful  reading  of  the  lengthy  record,  the  trial 
appearsi  to  have  been  conducted  by  the  parties  on  the  theory 
that  extreme  cruelty  was  the  real  issue  between  them.  Near 
the  conclusion  of  the  trial,  the  court  gave  an  intimation  that 
the  finding  should  be  on  the  ground  of  desertion,  predicated 
on  the  failure  of  defendant  to  grant  the  marital  rights  that 
the  plaintiff  was  entitled  to.  The  court  reached  the  conclu- 
sion, and  so  stated  that  **the  testimony  shows  no  adequate 
cause  for  an  entire  cessation  of  sexual  relations,  and  the  tes- 
timony fairly  shows  it." 

[3]  Prom  our  examination  of  the  lengthy  record  we  must 
disagree  with  the  learned  judge  of  the  court  below.  There 
was  no  testimony,  nor  were  any  facts  elicited,  tending  to  show 
that  the  health  or  physical  condition  of  the  defendant  did 
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not  make  his  refusal  to  have  reasonable  matrimonial  inter- 
course reasonably  necessary.  The  burden  of  establishing  this 
fact  rested  on  plaintiff.  (Hayes  v.  Hayes,  144  Cal.  625,  [78 
Pac.  19].)  There  must  be  a  finding  in  such  cases  as 'to 
whether  or  not  just  cause  for  such  refusal  exists.  (Mayr 
V.  Mayr,  161  Cal.  134,  [118  Pac.  546].)  In  the  instant  case 
plaintiff  did  not  meet  the  burden  imposed  on  her,  and  her 
case  was  not  assisted  by  that  of  defendant,  whose  own  testi- 
mony was  against  such  a  finding. 

The  finding  of  the  court  in  the  language  of  the  complaint  is 
not  therefore  a  sufficient  finding  on  the  facts  attempted  to  be 
proved.  (Devoe  v.  Devoe,  supra.)  Furthermore;  had  the 
court  used  appropriate  language  in  the  finding  to  cover  the 
facts  required  by  the  first  portion  of  section  96  (supra),  the 
evidence  would  not  be  sufficient  to  support  it. 

[4]  The  general  allegation  of  the  complaint  hereinbefore 
set  forth,  in  the  absence  of  a  demurrer  for  a  definite  state- 
ment of  the  facts,  is  not  now  subject  to  the  objection  for  the 
first  time  on  this  appeal,  that  it  does  not  inform  defendant 
that  the  desertion  was  intended  to  be  established  under  the 
first  provision  of  section  96.  {Sheridan  v.  Sheridan,  134  Cal. 
88,  [66  Pac.  73].) 

As  the  case  must  be  reversed  for  failure  of  the  proof  to 
support  the  finding  as  to  the  desertion,  we  will  not  comment 
in  detail  on  the  evidence  relied  on  by  respondent  to  cor- 
roborate the  testimony  of  plaintiff,  as  to  her  residence. 
Suffice  to  say,  that  we  are  of  the  opinion  that  it  is  sufficient 
under  the  liberal  rule  laid  down  in  MacDonald  v.  MacDonald, 
155  Cal.  674,  [25  L.  R.  A.  (N.  S.)  45,  102  Pac.  927].  On  a 
retrial  of  the  case  such  corroborating  evidence  should  appear 
in  proper  order  and  sequence.  The  appellate  court  should 
not  have  to  minutely  examine  the  testimony  of  a  multitude 
of  witnesses,  that  it  may,  here  and  there,  pick  out  fragments 
of  proof,  which,  when  pieced  together,  will  support  a  finding 
of  the  trial  court. 

No  other  points  made  on  the  appeal  require  examination. 

The  judgment  and  decree  are  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.   No.   294:7.    Second   Appellate  District,   Division   One. — AprU   5, 

1919.] 

JOHN  LAPIQUE,  Petitioner,  v.  SUPERIOR   COURT   OP 
LOS  ANGELES  COUNTY  et  al.,  Respondents. 

[1]  Appeal  —  Settlement  op  Additional  Transcbipt  -t  Authoeity  of 
Trial  Court. — When  a  reporter's  transcript  to  be  used  on  appeal 
from  a  judgment  has  been  regularlj  allowed  and  settled  by  the  trial 
judge,  the  court's  duty  as  well  as  its  authority  to  settle  a  transcript 
has  been  exhausted,  and  thereafter  the  appellant  is  not  entitled  in 
the  ordinary  course  of  procedure  to  demand  the  settlement  of  an 
additional  statement  based  upon  the  ^reporter's  certificate  to  the 
correctness  of  a  document  containing  matter  additional  to  that 
contained  in  th^  settled  transcript. 

PROCEEDING  in  mandate  to  compel  a  trial  judge  to  cer- 
tify to  the  correctness  of  a  reporter's  transcript.    Dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Lapique,  in  pro.  per.,  for  Petitioner. 

H.  L.  Dunnigan,  Haas  &  Dunnigan  and  J.  J.  Wilson  for 
Respondents. 

CONREY,  P.  J. — Application  by  John  Lapique  for  a  writ 
of  mandate  to  compel  the  respondent  judge  to  certify  to  the 
correctness  of  a^  reporter's  transcript  made  pursuant  to  the 
demand  of  said  Lapique,  against  whom  judgment  had  been 
entered  in  an  action  wherein  he  was  defendant,  from  which 
judgment  he  has  an  appeal  pending  in  the  supreme  court. 
After  alternative  writ  issued  and  an  answer  filed  by  the  re- 
spondents, this  matter  has  been  submitted  upon  evidence 
taken  by  this  court. 

The  judgment  was  entered  on  the  eighteenth  day  of  De- 
cember, 1917.  Within  ten  days  thereafter,  Lapique  served 
and  filed  his  notice  of  intention  to  move  for  a  new  trial,  and 
filed  his  notice  to  the  clerk  requesting  a  reporter's  transcript. 

[1]  The  petition  herein  alleges  that  the  court  reporter 
made  a  transcript  and  certified  to  the  truth  and  correctness 
thereof;  that  thereafter,  on  July  2,  1918,  petitioner  believed 
said  transcript  to  be  full,  true,  and  correct,  and  that  on  that 
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day  respondent  judge,  who  tried  the  case,  made  an  order  set- 
tling and  allowing  said  transcript  as  a  part  of  the  record,  but 
that  said  order  was  made  without  notice  having  been  given  as 
required  by  section  953a  of  the  Code  of  Civil  Procedure ;  that 
on  or  about  August  1,  1918,  petitioner  found  that  said  re- 
porter's transcript  was  defective,  and  on  August  15,  1918, 
he  demanded  of  the  reporter  a '  further  transcript,  in  re- 
sponse to  which  the  reporter  did,  on  the  twenty-ninth  day  of 
August,  1918,  certify  a  further  reporter's  transcript;  that 
on  August  30,  1918,  a  notice  was  served  on  plaintiffs'  attor- 
neys and  filed,  stating  that  said  reporter's  transcript  would 
be  presented  for  allowance  and  settlement  before  the  court 
on  the  fourth  day  of  September,  1918 ;  that  on  the  fourth  day 
of  Septembfer  the  matter  was  continued  until  the  5th  of  Sep- 
tember, 1918,  and  on  the  5th  of  September  was  continued 
until  the  sixth  day  of  that  month;  that  at  the  hearings 
thereof  Haas  &  Dunnigan,  attorneys  for  the  plaintiffs,  did 
not  appear;  that  on  the  sixth  day  of  September,  1918,  the 
trial  judge  refused  to  certify  to  the  truth  and  correctness  of 
said  reporter's  transcript  on  the  grounds,  ''first,  that  the 
order  appealed  from  is  not  an  appealable  order,  and,  second, 
that  the  transcript  is  not  complete  in  that  it  does  not  set  forth 
the  title  of  the  court  and  cause";  that  said  reporter's  tran- 
script is  a  full,  fair,  and  correct  transcript  of  the  various 
proceedings  described  in  the  demand  for  transcript. 

The  evidence  received  herein  shows  that,  as  stated  in  the 
petition,  an  order  of  settlement  was  made  by  the  judge  on 
July  2,  1918,  and  that  the  same  was  made  without  notice; 
that  on  the  third  day  of  July,  1918,  Lapique  filed  in  the  sur 
perior  court  an  affidavit  setting  forth  the  fact  that  said  order 
of  July  2,  1918,  had  been  made  without  notice,  and  thereupon 
an  order  was  made,  which  was  duly  served  upon  the  plain- 
tiffs' attorneys,  requiring  them  to  appear  before  the  court 
on  the  sixth  day  of  August,  1918,  at  9 :30  A.  M.,  to  show  cause 
why  the  reporter's  transcript  ** settled  and  allowed  by  the 
trial  court  without  notice  on  the  second  day  of  July,  1918, 
should  not  be  allowed  to  stand,  settled  and  allowed  by  the 
trial  court  on  July  2,  1918,"  in  said  action;  that  at  the  time 
specified  in  said  action  to  show  cause  the  matter  was  continued 
to  Tuesday,  August  13,  1918,  at  9 :30  A.  M.  The  minutes  of 
the  court  for  August  13th  show  that  at  the  time  to  which  said 
matter  had  been  continued^  John  Lapique  appeared  in  court 
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in  propria  persona,  plaintiffs'  attorneys  not  appearing,  and 
** order  to  show  cause  granted  by  the  court  (Judge  Valentine), 
and  reporter's  transcript  settled  and  allowed  by  the  court.'* 
Under  that  date  a  statement  of  such  settlement  and  allow- 
ance, signed  by  the  judge,  appears  at  the  end  of  the  tran- 
script. The  evidence  herein  further  shows  that  the  reporter's 
transcript,  certified,  settled,  and  allowed  as  above  stated,  was 
filed  in  the  supreme  court  on  the  twenty-third  day  of  August, 
1918.     (Supreme  Court  No.  L.  A.  5837.) 

It  thus  appears  that  petitioner's  demand  upon  the  reporter 
for  a  further  transcript  of  the  proceedings  in  question,  which 
demand  he  alleges  that  he  made  on  the  fifteenth  day  of  Au- 
gust, 1918,  was  not  made  until  after  the  trial  judge,  after 
due  notice  and  on  request  of  the  petitioner,  had  regularly 
allowed  and  settled  the  transcript  which  had  been  duly  and 
regularly  certified  by  the  reporter;  and  that  petitioner's  de- 
mand upon  the  lower  court  and  the  judge  thereof  for  allow- 
ance and  settlement  of  such  ''further  reporter's  transcript" 
was  not  made  until  after  the  original  duly  certified  transcript 
had  been  filed  in  the  supreme  court,  where  the  appeal  then 
was  and  now  is  pending.  The  court's  duty  asnnrell  as  its  au- 
thority to  settle  a  transcript  had  been  exhausted.  If  the 
order  of  settlement  was  made  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect  of  the  party  who  demanded  the 
transcript,  it  may  be  that  upon  application  made  as  required 
by  section  473  of  the  Code  of  Civil  Procedure,  he  might  have 
been  relieved  from  such  order.  No  such  application  appears 
to  have  been  made.  Petitioner  seems  to  have  relied  upon 
the  mistaken  theory  that,  without  any  special  showing  of  rea- 
sons for  relief  in  the  matter,  he  was  entitled  in  the  ordinary 
course  of  procedure  to  demand  the  settlement  of  an  addi- 
tional statement  based  upon  the  reporter's  certificate  to  the 
correctness  of  a  document  containing  matter  additional  to 
that  contained  in  the  settled  transcript. 

Petitioner's  contentions  herein  are  without  merit,  and  the 
proceeding  is  dismissed. 

Shaw,  J.,  and  James,  J.,  concurred; 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  5,  1919. 
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[dr.   No.   262^.    Becond   Appellate   District,   Di^ion   One.— April   5, 

1W9.] 

HABOLD  W.  HAUN,  Respondent,  v.  THOMAS  L.  TALLY, 

Appellant. 

[1]  NiGLioBNCfB  —  Action  ioe  Personal  Injuwbs  —  Fall  of  Pan  in 
Thkateb— Bes  Ipsla  Loquitubt— Instbuotions. — ^Where  a  fan  which 
was  installed  in  a  theater,  and  which  was  exclusively  within  tlft  charge 
and  control  of  the  owner  thereof,  pulled  or  dropped  awaj  from 
its  motor  bearings  and  fell  and  injured  one  of  the  patrons,  the 
eocident  was  such  as  to  make  applicable,  in  an  action  against  such 
owner  for  the  injuries  thus  caused,  instructions  at  to  a  prosumptioB 
of  negligence  under  the  rule  of  res  ipsa  loquitur. 

[2]  Id. — ^Impbopbb  Release  or  Employee. — The  fact  that  the  employee 
who  installed  the  fan  was  improperly  exculpated  in  such  action  is 
not  a  matter  of  which  the  owner,  who  was  held  liable,  is  in  a  position 
on  appeal  to  complain. 

[S]  Id. — Special  Damages  —  Pboof  —  Instructions. — In  such  action, 
the  court  properly  instructed  the  jury  that  the  expenses  incurred 
by  the  plaintiif  for  services  of  physicians  and  the  value  of  time  lost 
were  "subjects  of  direct  proof,  and  are  to  be  determined  only  on 
the  evidence  which  the  jury  has  before  it,"  while  the  other  ele- 
ments of  damage  were  from  necessity  left  to  the  sound  discretion 
of  the  jury. 

[4]  Id. — Proop  op  Negligence — Insteuctions. — In  such  action,  where 
the  general  charge  of  the  court  as  given  advised  the  jury  that  the 
l>urden  was  upon  the  plaintiif  to  sustain  the  allegations  made,  there 
was  no  error  of  a  substantial  nature  in  refusing  to  give  a  par- 
ticular instruction  offered  by  the  defendant  which  narrated  the 
several  things  contained  in  the  charging  part  of  the  complaint  as 
constituting  negligence  and  advised  the  jury  that  plaintiff  was 
required  to  make  proof  thereof. 

APPEAL  I  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  for  a 
new  trial.     Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dolphin  M.  Delmas  for  Appellant.        r 

Schweitzer  &  Button  for  Respondent 
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JAMES,  J.— This  appeal  is  taken  by  defendant  Tally  from 
an  adverse  judgment  and  from-  an  order  n^ade  denying  his 
motion  for  a  new  trial. 

The  action  was  one  for  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendants.  Tally  was  the  owner  of  a 
theater;  Darnell  was  his  employee.  On  a  certain  day  in  the 
year  1914,  Darnell,  having  received  instructions  from  his 
employer  so  to  do,  procured  and  installed  in  one  of  the  venti- 
lating apertures  of  the  theater  an  electrically  propelled  fan. 
On  the  ninth  day  of  April  of  the  same  year  plaintiff,  after  pay- 
ing the  required  price  of  admission,  was  occupying  a  seat 
in  the  theater  for  the  purpose  of  enjoying  the  entertainment. 
While  he  was  so  occupied  the  metal  fan  hereinbefore  referred 
to  became  detached  from  the  connecting  motor  and  fell,  strik- 
ing  the  head  of  the  plaintiff  and  inflicting  quite  a  serious 
injury,  compensation  for  which  was  assessed  by  the  jury  in 
this  action  at  the  sum  of  three  thousand  five  hundred  dollars. 
The  points  upon  which  appellant  Tally  relies  are  few  and  are 
succinctly  stated  in  the  opening  brief  of  his  counsel.  They 
relate  wholly  to  the  matter  of  giving  and  the  refusal  to  give 
certain  instructions  to  the  jury.  It  will  be  necessary  to  pre- 
face a  consideration  of  the  contentions  urged  against  the 
judgment  with  a  statement  as  to  some  portions  of  the  allega- 
tions of  the  complaint  and  the  whole  charge  as  given  by  the 
court  to  the  jury.  That  portion  of  the  complaint  wherein 
the  particular  negligence  of  the  appellant  was  referred  to  is 
as  follows:  ''On  information  and  belief  plaintiff  alleges  that 
the  defendants,  as  a  part  of  the  flimishings  and  fixtures  of 
the  said  theater,  constructed,  operated,  installed,  and  main- 
tained for  the  convenience  and  comfort  of  the  patrons  of  the 
said  defendant  Tally,  a  two  ventilating  fan,  alternating  cur- 
rents, of  six  blades.  That  said  defendants  did  not  exercise 
due  care  in  the  construction,  operation,  installation,  and 
maintenance  of  the  said  fan,  but  constructed,  operated,  in- 
stalled, and  maintained  the  same  in  a  careless  and  negligent 
manner,  and  in  particular  that  the  said  fan  was  so  constructed 
and  installed,  operated,  and  maintained  that  the  same  became 
loosened  and  did  fall  upon  the  patrons  of  said  defendant 
Tally,  and  in  particular  on  this  plaintiff;  that  the  said  fan 
was  so  maintained,  installed,  and  operated  that  the  pressure 
of  the  running  and  operating  the  same  caused  the  said  fan 
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to  pull  away  from  the  motor  and  its  bearings,  thereby  caus- 
ing the  said  fan  to  fall  from  its  said  bearings  on  said  ninth 
day  of  April,  1914,  striking  and  injuring  the  plaintiff." 

The  c6urt  instructed  the  jury  generally  that  the  burden 
of  proving  negligence  in  the  case  was  upon  the  party  alleging 
that  negligence,  and  that  unless  the  jury  could  find  that  the 
plaintiff  had  established  negligence  by  a  preponderance  of 
the  evidence  the  verdict  should  be  for  the  defendants ;  it  in- 
structed the  jury  as  to  the  particular  negligence  alleged  and 
relied  upon  by  the  plaintiff,  in  the  terms  of  that  paragraph 
of  the  complaint  from  which  we  have  already  quoted.  This 
instruction  followed:  **With  relation  to  the  operation,  in- 
stallation, and  maintenance  of  the  fan,  the  court  instructs 
you  it  was  the  duty  of  the  defendants  to  exercise  ordinary 
care  in  the  erection  and  installation  of  this  appliance  in  the 
theater,  and  that  that  ordinary  care  is  to  be  measured  with 
relation,  so  far  as  this  case  is  concerned,  with  relation  to 
the  effect  upon  the  patrons  of  the  theater.  If,  therefore,  you 
find  that  the  fan  in  question  fell  on  April  9, 1914,  and  injured 
the  plaintiff  while  he  was  a  patron  in  the  theater,  it  wiU  be  for 
you  to  determine  whether  or  not  such  fall  was  the  result  of 
its  negligent  installation,  operation,  or  maintenance.  If  you 
find  that  the  fall  was  due  to  such  maintenance,  operation,  or 
installation  having  been  made  in  a  negligent  manner,  your 
verdict  in  this  case  will  be  in  favor  of  the  plaintiff  for  such 
amount  as  you  find  from  the  evidence  and  under  the  instruc- 
tions of  the  court  he  has  suffered  in  the  way  of  damages  by 
reason  of  such  negligence  of  the  defendants,  if  you  find  they 
are  negligent.  The  court  further  instructs  you,  gentlemen, 
in  regard  to  the  matter  of  negligence,  that  when  a  thing 
which  causes  an  injury  is  shown  to  be  under  the  management 
of  the  defendants  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  man- 
agement, with  proper  care,  it  affords  reasonable  evidence  in 
the  absence  of  explanation  by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care.  To  apply  that  doctrine  to  the 
case  in  question,  if  you  find  that  the  falling  of  the  fan  in 
question  was  such  a  thing  as  does  not  ordinarily  happen  if 
those  who  have  the  management  thereof  use  proper  care  in 
the  management  and  operation  thereof,  it  affords  prima  facie 
evidence  of  negligence  and  would  justify  a  verdict  in  favor  of 
the  plaintiff  unless  the  evidence  in  the   case  negatives  that 
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fyrima  facie  presumption,  and  establishes  to  your  satisfaction 
that  it  was  not  the  result  of  the  negligence  of  the  defend- 
ants." 

As  to  the  matter  of  damages,  an  instruction  was  given 
which  contained  the  following  statement:  **The  expenses  in- 
curred by  him  for  the  services  of  physicians  and  surgeons 
and  the  value  of  any  time  lost  are  subjects  of  direct  proof,' 
and  are  to  be  determined  only  on  the  evidence  which  the  jury 
has  before  it,  and  must  not  exceed  the  amounts  specifically 
claimed  therefor  in  the  complaint.  The  other  elements  of 
damage  are  from  necessity  left  to  the  sound  discretion  of  the 
jury,  but  in  no  event  must  the  amount  of  damages  exceed  the 
amount  alleged,  twenty-five  thousand  dollars." 

[1]  Thete  was  no  dispute  as  to  the  fact  that  the  fan  fell 
and  injured  the  plaintiff  in  the  manner  described,  or  that  it 
^fell  by  reason  of  pulling  or  dropping  away  from  its  motor 
bearings.  The  fan  was  exclusively  within  the  charge  and  con- 
trol of  the  defendant  Tally,  and  the  occurrence  of  the  acci- 
dent was  such  a  one  as  to  make  applicable  instructions  as  to  a 
presumption  of  negligence  arising  under  the  familiar  rule  of 
res  ipsa  loquitur.  Counsel  says  that  because  the  complaint 
alleged  that  ''the  pressure  of  the  running  and  operating  the 
same  caused  the  said  fan  to  pull  away  from  the  motor  and  its 
bearings,  thereby  causing  the  said  fan  to  fall,"  the  plaintiff 
exhibited  the  fact  that  he  had  knowledge  of  what  the  alleged 
acts  of  negligence  consisted  and  that  such  matters  then  de- 
manded express  proof,  leaving  no  room  for  any  presumption 
to  be  used  in  aid  of  the  case  of  plaintiff.  We  do  not  concede 
that  where  specific  acts  of  negligence  are  described,  the  plain- 
tiff in  making  his  proof  will  be  deprived  of  the  aid  of  the 
presumption  of  negligence  in  a  proper  case  (respondent  cites 
a  case  to  the  contrary,  Cassady  v.  Old  Colony  Street  Ry.  Co., 
184  Mass.  156,  [63  L.  R.  A.  285,  68  N.  B.  10]) ;  but  that  is 
not  the  situation  here.  Plaintiff  alleges  on  information  and 
belief  that  the  fan  was  so  negligently  and  carelessly  con- 
structed, installed,  and  operated  as  to  become  loose  and  fall, 
adding  the  further  descriptive  statement  as  to  the  pressure 
of  running  the  fan  having  caused  it  to  pull  away  from  the 
motor  bearings.  Plaintiff  did  not  attempt  to  particularize 
what  the  defects  in  the  fan  were  which  would  permit  the  same 
when  operated  to  become  separated  from  the  motor  part  of  the 
appliance.    The  fan  was  intended  to  be  operated,  and  if  prop- 
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erly  constructed  and  maintained  would  not  have  pulled  away 
from  its  attachments  while  running.  It  is  claimed,  further, 
however,  that  by  the  instruction  given  on  the  question  of  the 
application  of  the  rule  of  presumption  of  negligence  the  court 
went  too  far  and  in  effect  placed  the  burden  upon  the  appel- 
lant to  establish  non-negligence,  as  against  the  presumption, 
by  a  preponderance  of  the  evidence.  It  will  be  noted  that  the 
court  in  concluding  that  instruction  stated  to  the  jury  that 
the  prima  facie  case  made  out  with  the  aid  of  the  presump- 
tion **  would  justify  a  verdict  in  favor  of  the  plaintiff  unless 
the  evidence  in  the  case  negatives  that  prima  facie  presump- 
tion, and  establishes  to  your  satisfaction  that  it  was  not  the 
result  of  the  negligence  of  the  defendants."  The  argument 
of  appellant  impresses  us  with  much  force,  and  if  we  could 
consider,  the  question  an  open  one,  we  would  be  inclined  to 
agree  that  the  instruction  was  improper.  In  giving  this  par- 
ticular instruction  the  court  seems  to  have  left  out  of  view 
the  requirement  that  the  evidence  of  the  plaintiff  must  pre- 
ponderate in  weight  and  that  the  defendant  will  be  entitled 
to  judgment  where  the  countervailing  evidence  merely  bal- 
ances but  does  not  overcome  the  case  made  by  the  plaintiff. 
Then,  too,  it  might  well  be  argued  that  proof  to  the  **  satis- 
faction" of  the  jury  would  require  even  more  than  a  pre- 
ponderance and  reach  almost  to  proof  beyond 'a  reasonable 
doubt.  We  can  see  little  difference  between  that  instruction — 
referring  now  only  to  the  use  of  the  words  ''establishes  to 
your  satisfaction" — and  one  considered  by  the  supreme  court 
in  Campbell  v.  Bradbwry,  179  Cal.  364,  [176  Pac.  685].  The 
language  there  considered  is  said  by  the  court  to  amount  to 
a  ''reasonable  doubt"  instruction.  However  that  may  be,  the 
supreme  court  in  a  number  of  cases  has  given  consideration 
to  instructions  similar  to  that  about  which  complaint  is  here 
made  and  has  held  that  there  was  no  error  committed  against 
a  defendant  by  the  giving  thereof.  {Osgood  v.  Los  Angeles 
Traction  Go,,  137  Cal.  280,  [92  Am.  St.  Rep.  171,  70  Pac. 
169] ;  and  as  to  the  general  application  of  the  rule:  Steele  v. 
Pacific  Electric  By.  Co.,  168  Cal.  375,  [143  Pac.  718] ;  Wyatt 
V.  Pacific  Electric  By.  Co.,  156  Cal.  170,  [103  Pac.  892] ; 
Warden  v.  Central  Fireproof  Building  Co,,  172  Cal.  94,  [155 
Pac.  839].)  On  the  other  side  of  the  question  and  in  a  case 
where  the  court  did  instruct  the  jury  that  the  defendant  was 
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only  required  to  introduce  sufficient  evidence  "to  balance 
such  a  presumption  without  overcoming  it  by  preponderance 
of  the  evidence,"  the  supreme  court  declined,  and  no  doubt 
properly  so,  to  reverse  the  case  upon  the  appeal  of  the  plain- 
tiff. The  Osgood  case,  supra,  however,  directly  meets  the 
question  which  the  instruction  here  considered  proposes,  by 
asserting  that  **this  presumption  (the  presumption  of  negli- 
gence), which  the  law  raises  from  proof  of  certain  facts,  ia 
'satisfactory  if  uncontradicted'  (Code  Civ.  Proc,  sec.  1963) ; 
and  to  meet  it  the  evidence  of  defendant  must  show  to  the 
satisfaction  of  the  jury  that  defendant  was  without  any  negli- 
gence on  its  part.*'  We  will  there  leave  this  question  and 
hold  that  there  was  no  error  in  the  instruction,  so  holding 
only  because  we  think  that  the  decisions  of  the  supreme  court 
have  foreclosed  us  against  the  exercise  of  any  original  judg- 
ment in  the  matter. 

[2]  Further  complaint  is  made  because  the  court  advised 
the  jury  that  the  presumption  of  negligence  hereinbefore  re- 
ferred to  applied  only  to  the  appellant  and  not  to  Darnell,  his 
employee.  The  evidence  showed  that  Darnell  was  instructed 
to  procure  the  fan  and  to  install  it,  and  that  he  followed  in- 
structions in  that  regard,  although  he  was  not  an  expert  in 
such  matters.  The  defendant's  liability,  assuming  that  negli- 
gence was  shown  in  the  installation  or  operation  of  the  fan, 
cannot  be  questioned ;  that  Darnell  may  have  been  improperly 
exculpated  we  think  is  a  matter  about  which  the  appellant 
is  not  in  a  {Position  here  to  complain. 

[3]  It  is  contended  that  the  court  erred  in  instructing  the 
jury  that  the  expenses  incurred  by  the  plaintiff  for  services 
of  physicians  and  the  value  of  time  lost  were  ''subjects  of 
direct  proof,  and  are  to  be  determined  only  on  the  evidence 
which  the  jury  has  before  it,"  in  that  there  was  left  out  of 
view  the  right  of  the  jury  to  form  its  own  opinion  as  to  those 
elements  of  damage.  No  evidence  was.  introduced  by  the  de- 
fendant to  contradict  in  any  way  the  proof  made  by  the 
plaintiff  as  to  these  matters.  Strictly  speaking,  considering 
that  the  evidence  referred  to  by  the  court  would  include  the 
evidence  as  to  the  quantity  of  time  lost  by  the  plaintiff  and  the 
amount  of  services  rendered  by  physicians  and  surgeons,  the 
instruction  was  correct.  The  jury  would  have  no  right  to  g(f 
outside  of  the   evidence  to  determine   any  of  those   things. 
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The  court's  intention  no  doubt  was  to  place  before  the  jury 
the  fact  that  these  matters  were  matters  of  particular  dam- 
age,  to  support  which  particular  proof  was  needed,  whereas, 
as  to  other  general  elements  of  damage,  the  sound  discretion 
of  the  jury  would  control.  The  instruction  is  so  phrased  and 
its  language  is  quite  clear. 

[4]  We  do  not  think  that  there  was  error  of  a  substantial 
nature  in  the  court's  refusing  to  give  a  particular  instruction 
offered  by  appellant  which  narrated  the  several  things  con- 
tained in  the  charging  part  of  the  complaint  as  constituting 
negligence  and  advised  the  jury  that  plaintiff  was  required 
to  make  proof  thereof.  The  general  charge  of  the  court  as 
given  advised  the  jury  that  the  burden  was  upon  the  plaintiff 
to  sustain  the  allegations  made. 

The  judgment  and  order  are  afSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  4, 1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  second  appellate  district,  division  one,  we  are  not  to  be 
understood  as  approving  the  instruction  discussed  in  the  opin- 
ion to  the  effect  that  the  prima  facie  case  of  negligence  made 
by  the  falling  of  the  fan  **  would  justify  a  verdict  in  favor  of 
the  plaintiff,  unless  the  evidence  in  the  case  negatives  that 
prima  facie  presumption,  and  establishes  to  your  satisfaction 
that  it  was  not  the  result  of  the  negligence  of  the  defendants/' 
We  think  the  italicized  portion  of  this  instruction  was  er- 
roneous for  the  reason  suggested  in  the  opinion  of  the  district 
court  of  appeal,  namely,  in  leaving  out  the  requirement  that 
the  evidence  of  the  plaintiff  mutt  preponderate  in  weight  and 
that  the  defendant  will  be  entitled  to  judgment  where  the 
countervailing  evidence  merely  balances  but  does  not  outweigh 
the  case  made  by  the  plaintiff.  But  in  view  of  the  evidence 
and  the  charge  of  the  court  taken  as  a  whole  we  cannot  con- 
ceive that  this  defect  in  this  particular  instruction  in  any  way 
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contributed  to  the  verdict,  and  therefore  are  of  the  opinion 
that  the  error  must  be  held  to  be  without,  prejudice. 
The  petition  for  a  hearing  in  this  court  is  denied. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  did  not 
participate. 


[CSv.   No.   S65S.    Tint  AppeUata   Distriet,   IM.Tl8{<m  One.— ^April   7, 

1M9.] 

AUDITORIUM  COMPANY  (a  Corporation),  Appellant,  ▼. 
C.  BARSOTTI,  Respondent. 

[1]  Paetnebship  —  Action  Against  —  Finding  as  to  Existbnob  of  — 
SumciBNGT  OF  Evidence. — In  this  action  against  three  aUeged 
members  of  a  copartnership,  there  iras  sufficient  evidence  to  support 
the  finding  of  the  trial  court  that  a  copartnership  was  not  shown 
to  have  existed  between  the  defendants  so  as  to  render  one  of  them 
liable  upon  the  obligations  created  as  between  the  other  two  and  tho 
plaintiif. 

[2]  Id. — ^Adihssibilitt  of  Pabol  Evidenob. — ^Where  one  of  the  de- 
fondants  in  such  action  had  merely  pledged  his  credit  at  a  certain 
bank  that  the  other  two  might  secure  certain  money,  in  considera- 
tion of  his  receiving  one-third  of  the  profits  to  be  derived  from 
the  enterprise  contemplated  bj  the  other  two  defendants,  and  such 
money  was  to  be  repaid  out  of  the  first  profits,  the  court  properly 
admitted  parol  evidence  to  show  that  he  was  not  a  partner,  not- 
withstanding the  terms  of  tho  written  agreement  between  the  de- 
fendants strongly  indicated  that  relationship  between  them,  where 
the  plaintiff  had  no  knowledge  of  the  existence  of  any  partnership 
relationship  between  the  three  defendants  and  did  not  extend  credit 
to  them  upon  the  belief  that  such  relationship  existed. 

[S]  Id.— What  Constitutes— Division  of  Profits  not  Sufficient. — 
The  mere  oral  agreement  between  two  or  more  persons  to  divide  the 
profits  of  an  undertaking  is  liot  sufficient  to  constitute  them  part- 
ners. It  is  the  association  of  two  or  more  persons  for  the  purpose 
of  carrying  on  business  together  which  is  the  distinguishing  feature 
of  a  partnership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  B.  P.  Shortall,  Judge. 
Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Olin  Wellborn,  Jr.,  A.  I.  McCormick  and  Stephen  Monte- 
leone  for  Appellant. 

Charles  Baer  for  Respondent. 

RICHARDS,  J. — This  action  was  commenced  by  the  plain- 
tiff against  the  defendants,  who  were  alleged  to  be  partners 
doing  business  under  the  firm  name  and  style  of  the  **  Western 
Metropolitan  Grand  Opera  Co.,"  to  recover  the  aggregate 
sum  of  $9,739.86  upon  three  separate  counts,  the  first  and 
second  being  upon  accounts  stated  for  the  sums  of  $2,490.34 
and  $4,949.52,  respectively,  and  the  third  count  being  for 
money  had  and  received  in  the  sum  of  two  thousand  three 
hundred  dollars.  The  defendant  D'Avigneau  defaulted,  and 
the  action  as  to  him  was  later  dismissed.  The  defendants 
Barsotti  and  Patrizi  answered  separately,  each  denying  that 
Barsottl  was  at  any  time  a  member  of  the  alleged  copartner- 
ship, but  each  alleging  that  the  defendants  Patrizi  and 
D'Avigneau  constituted  its  only  members.  The  otdy  issue 
presented  upon  this  appeal  is  as  to  whether  the  defendant 
Barsotti  was  in  fact  a  partner  of  his  codef endants.  The  trial 
court  found  that  he  was  not  and  rendered  judgment  accord- 
ingly in  his  favor.  The  plaintiff  and  appellant  herein  urges 
that  the  evidence  is  insufficient  to  support  the  findings  and 
judgment  of  the  court  in  this  regard. 

A  review  of  the  record  in  the  case  convinces  us  that  the 
evidence  is  sufficient  to  fairly  establish  the  following  facts: 
During  the  year  1913  the  defendants  Patrizi  and  D'Avigneau 
were  interedted  in  the  production  of  grand  opera.  In  the 
spring  of  that  year  the  former  of  these  discussed  with  the 
officers  of  the  plaintiff  the  matter  of  the  organization  of  a 
company  for  the  purpose  of  playing  grand  opera  engagements 
in  San  Francisco  and  Lfos  Angeles  during  that  year.  To  that 
end  Patrizi  became  associated  with  D'Avigneau,  and  on  Au- 
gust 13,  1913,  an  agreement  in  writing  was  entered  into 
between  the  officera^  of  the  plaintiff  and  Patrizi  and  D'Avig- 
neau  as  parties  of  the  second  part  by  which  the  former  were 
to  advance  to  the  latter  the  sum  of  seven  thousand  five  hun- 
dred dollars  on  or  before  August  31,  1913,  upon  the  express 
condition  that  the  latter  should  secure  on  or  before  said  date 
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the  additional  sum  of  twelve  thousand  dollars,  which  com- 
bined sums  were  to  be  used  for  the  purpose  of  organizing  and 
operating  an  opera  company  to  fill  said  engagements.  Patrizi 
and  D'Avigneau  endeavored  to  raise  this  sum,  said  sum  to  be 
supplied  by  them  by  subscription,  but  failed  in  this  endeavor, 
whereupon  D'Avigneau  suggested  to  Patrizi  that  he  attempt 
to  obtain  the  money  from  his  friend  Barsotti.  They  dis- 
cussed between  themselves  the  inducement  apparently  in  the 
way  of  a  bonus  which  should  be  offered  to  Barsotti  to  furnish 
this  money,  and  agreed  to  offer  him  one-third  of  the  profits 
of  the  San  Francisco  and  Los  Angeles  engagements.  Patrizi 
went  to  Barsotti  with  the  proposition  and  induced  him  tp  ad- 
vance the  sum  of  ten  thousand  dollars.  Barsotti  and  Patrizi 
both  testify  that  this  was  to  be  an  advance  to  be  repaid  out  of 
the  first  profits  earned  in  these  engagements.  Thereupon 
Patrizi  drew  up  the  document  which  is  mainly  relied  upon 
by  the  appellant  herein  as  being  the  articles  of  the  alleged 
partnership,  which  document  was  signed  by  Patrizi,  D'Avig- 
neau  and  Barsotti.  It  recited  that  it  was  the  intention  of 
the  parties  to  it  to  establish  an  operatic  organization  to  be 
known  as  the  "Western  Metropolitan  Opera  Company,"  to 
give  an  opera  season  in  San  Francisco  and  in  Los  Angeles,  and 
that  it  was  agreed  by  them  that  "each  will  hold  one-third 
interest  in  said  enterprise,  and  that  if  any  profits  will  be  de- 
rived from  same  at  the  end  of  the  contemplated  season,  said 
profits  are  to  be  divided  equally  among  said  three  parties.*' 
As  to  the  part  which  Barsotti  was  to  perform  in  this  under- 
taking, it  was  agreed:  "Dr.  C.  Barsotti  will  help  Messrs. 
Patrizi  and  D'Avigneau  in  securing  a  certain  sum  of  money 
of  about  ten  thousand  dollars  by  a  note  to  be  signed  also  by 
E.  Patrizi  and  B.  D'Avigneau,  and  to  furnish  certain  bonds 
and  guarantees  which  may  be  needed  to  help  the  work  and 
development  of  the  enterprise."  The  evidence  further  shows 
that  after  the  execution  of  this  agreement,  Barsotti  did  pledge 
his  credit  at  a  certain  San  Francisco  bank  by  which  the  sum 
of  ten  thousand  dollars  was  realized,  and  that  thereafter  the 
two  defendants  Patrizi  and  D'Avigneau  went  ahead  with  the 
execution  of  the  contract  which  they  had  entered  into  with 
the  plaintiff's  oflScers.  The  evidence  suflSciently  shows  that 
as  to  the  transactions  between  these  two  defendants  and  the 
plaintiff  through  its  officers  Barsotti  was  never  consulted,  nor 
his  consent  or  signature  asked  or  given  in  the  making  or 
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signing  of  agreements  or  in  any  of  the  negotiations  between 
these  parties,  and  we  think  the  evidence  also  sufficiently  shows 
that  neither  the  plaintiff  nor  any  of  its  officers  were  aware 
of  any  such  relation  as  that  of  partnership  between  Barsotti 
and  his  two  codef endants  until  after  the  liabilities  upon  which 
this  action  is  predicated  had  arisen,  and  that  at  no  time  did 
the  plaintiff  deal  with  or  extend  credit  to  his  said  codefend- 
ants  upon  the  belief  that  Barsotti  was  their  copartner.  While 
upon  the  witness-stand  both  Barsotti  and  Patrizi  denied  the 
existence  of  such  copartnership,  and  both  testified  that  the 
understanding  and  agreement  was  that  the  money  secured 
thrcfugh  Barsotti 's  credit  and  accommodation  was  to  be  repaid 
to  him  whether  the  opera  enterprise  was  successful  or  not. 

[1]  Upon  the  face  of  the  foregoing  state  of  facts  we  think 
there  was  sufficient  evidence  to  support  the  finding  of  the 
trial  court  that  a  copartnership  was  not  shown  to  have  existed 
between  Patrizi,  D'Avigneau  and  Barsotti  so  as  to  render  the 
latter  liable  upon  the  obligations  created  as  between  the 
former  two  persons  and  the  plaintiff  herein.  It  is  true  that 
the  written  agreement  upon  which  the  plaintiff  relies  as  con- 
clusively establishing  such  relation,  standing  alone,  would 
strongly  support  such  a  conclusiooi;  and  while,  as  between 
the  parties  to  it,  or  as  between  them  and  third  persons  extend- 
ing credit  upon  its  face  as  forming  such  partnership  relation, 
the  parties  to  it  would  not  be  permitted  to  contradict  its  terms, 
this  principle  does  not  apply  to  cases  where  the  question  as  to 
what  the  real  understanding  between  the  parties  signing  the 
agreement  was,  arises  as  between  them  or  any  of  them  and 
outside  parties  who  have  in  their  dealings  not  known  of  or 
depended  upon  the  existence  of  a  partnership  relation. 
[2]  Under  such  conditions  the  parties  may  be  permitted 
orally  or  by  circumstances  to  show  that  no  partnership  in 
fact  was  contemplated  between  them,  notwithstanding  the 
terms  of  their  written  agreement.  It  is  to  be  noted  in  this 
connection  that  the  words  ** partners"  or  ** partnership'*  are 
nowhere  to  be  found  in  the  writing  upon  which  the  plaintiff 
mainly  relies,  but  that  the  partnership,  if  any,  is  to  be  in- 
ferred from  the  fact  that  the  parties  to  it  were  to  share  equally 
in  the  profits,  if  any,  of  the  enterprise  which  the  two  parties 
other  than  Barsotti  were  to  actively  engage  in.  [3]  It  has 
been  quite  uniformly  held  that  the  mere  agreement  between 
two  or  more  persons  to  divide  the  profits  of  an  undertaking 
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is  not  sufficient  to  constitute  them  partners,  but  that  it  is  "the 
association  of  two  or  more  persons  for  the  purpose  of  carrying 
on  business  together,'*  which  is  the  distinguishing  feature  of 
a  partnership.  {Hammond  v.  Borgwardif  126  Cal.  611,  [59 
Pac.  121] ;  Coward  v.  Clanton,  122  Cal.  451,  [55  Pac.  147]  ; 
Vanderhnrst  v.  De  Witt,  95  Cal.  57,  [20  L.  B.  A.  595,  30  Pac 
94] ;  Cadenasso  v.  ArUoneUe,  127  Cal.  382,  [59  Pac.  7«5]  ; 
Title  Insurance  cfe  Trust  Co.  v.  Orider,  152  Cal.  746,  [94  Pac. 
601].)  An  instructive  case  strongly  resembling,  in  some  of 
its  aspects,  the  case  at  bar,  is  that  of  OiUe  H.  dk  I,  Co.  v.  Mc- 
Cleverty,  89  Mo.  App.  158,  in  which  the  court  says:  ^^We 
think  that  the  contract  shows  it  to  have  been  the  intention 
that  McCleverty  should  advance  a  certain  amount  of  money, 
which  Harrison  was  to  use  in  his  mercantile  business,  and  if 
successful  he  was  to  return  it  with  one-third  of  the  profits; 
and  if  unsuccessful,  and  the  advancement  was  lost,  then  that 
was  to  be  the  end  of  the  matter  as  far  as  the  former  was  con- 
cerned. It  is  true  that  the  contract  does  not  expressly  pro- 
vide that  Harrison  was  to  return  the  advancement,  but  we 
think  that  fact  may  be  fairly  inferred  from  all  the  facts  and 
circumstances  disclosed  by  the  transaction.  Our  conclusion 
is  that  the  transaction  between  the  defendants  did  not  create 
the  partnership  relation,  but  rather  that  %t  debtor  and  cred- 
itor." 

It  will  thus  sufficiently  appear  that  it  is  our  conclusion  that 
the  findings  and  judgment  of  the  trial  court  are  amply  sup- 
ported by  the  evidence  in  the  case. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Ckr.  No.  S749L    Itet  i^ppeHftto  DisUiet,  DLvialoA  Two.— April  8, 

1919.] 

CITY  STREET  IMPROVEMENT  COMPANY  (a  Corpora- 
tion), Respondent,  v.  HENRY  SILVERSHIELD  et  aL, 
Appellants. 

[1]  Appxai/— Altesnatitb  Method — Section  953o,  Code  op  CSvil  Peo- 
CEDUBB,  Construed. — Section  95Se  of  the  Code  of  Civil  Procedure, 
goveming  the  taking  of  appeals  under  the  alternative  procedure,  is 
positive  in  its  requirements. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of 
Sonoma  County.    Emmet  Seawell,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  P.  Cowan  for  Appellants. 

Piatt  Kent  for  Respondent 

BRITTAIN,  J. — ^TJie  appeal,  upon  the  alternative  proce- 
dure, is  from  a  judgment  upon  a  private  contract  for  street 
work  in  the  city  of  Santa  Rosa.  In  the  opening  brief  there 
is  no  appendix,  and  the  only  pretense  of  setting  out  any  part 
of  the  record,  if  indeed  it  is  a  part  of  the  record,  is  a  muti- 
lated excerpt  from  a  part  of  the  private  contract.  There  is 
a  statement  that  one  of  the  principal  points  upon  which  the 
appellants  rely  is  the  construction  of  the  contract.  The  re- 
spondent's brief  consists  of  a  single  paragraph  asking  that  the 
judgment  be  affirmed  for  the  reason  that  the  appellants  have 
not  printed  in  their  brief  the  portion  of  the  record  required 
for  the  information  of  thie  court,  citing  Code  of  Civil  Proce- 
dure, section  953c,  and  Miller  v.  Oliver,  174  Cal.  404,  [163 
Pac.  357],  and  stating  that  the  appeal  appears  to  have  been 
taken  solely  for  delay. 

In  the  closing  brief  is  a  statement  that  counsel  for  the  ap- 
pellants have  been  assured  several  times  by  courts  of  appeal 
when  presenting  cases  that  they  always  make  a  practice  of  go- 
ing fully  into  the  transcript,  and,  further,  in  order  that  there 
might  be  no  dereliction,  in  the  closing  brief  they  set  forth  cer- 
tain matter,  which  may  or  may  not  have  been  another  part  of 
.  the  contract  in  suit  so  far  as  appears  from  the  brief,  consist- 
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ing  of  three  questions  with  their  answers,  which,  standing 
alone,  are  entirely  unintelligible.  There  is  also  set  forth  what 
is  designated  the  pretended  acceptance  by  the  city  of  Santa 
Bosa. 

[1]  Section  953c  of  the  Code  of  Civil  Procedure  is  posi- 
tive in  its  requirements.  It  h^s  frequently  been  construed 
by  both  the  supreme  court  and  the  district  courts  of  appeal. 
Miller  v.  Oliver  was  decided  more  than  a  year  before  the  ap- 
pellants' opening  brief  in  this  case  was  filed.  In  that  case 
the  supreme  court  awarded  damages  of  one  hundred  dollars 
against  the  appellant  for  a  frivolous  appeal.  The  disregard 
by  the  appellant  in  that  case  of  the  provisions  of  section  953c 
of  the  Code  of  Civil  Procedure  was  not  more  marked  than 
that  of  the  appellants  in  the  present  case.  (Estate  of  KeitTi, 
175  Cal.  26,  [165  Pac.  10] ;  Welk  v.  Sorenson,  179  Cal.  604, 
[178  Pac.  498] ;  Whiting-Mead  Commercial  Co.  v.  Richards, 
ante,  p.  266,  [180  Pac.  633].)  The  record  has  been  examined 
and  it  fails  to  disclose  merit  in  the  appeal  from  a  judgment 
of  $108.05,  interest  and  costs. 

The  judgment  is  aflSrmed,  and  it  is  adjudged  that  respond- 
ent recover  from  the  appellants  the  sum  of  $50  for  the  taking 
of  a  frivolous  appeal. 

Longdon,  P.  J.,  and  Haven,  J.,  concurred. 


[dr.    No.  ^75.    First    Appellate    Diatrict,    Diyisibn    Two.— April    8| 

1919.] 

ANGBLO  POZZI,  Respondent,  v.  ALPINE  EVAPORATED 
CREAM  COMPANY,  Appellant. 

[1]  Appeal  —  CJonpuctino  Evidence  —  Unwarranted  Prooeedino. — 
Where  the  evidence  is  clearlj  conflicting,  and  there  is  ample  evidence 
to  justify  the  verdict  of  the  jury,  an  appeal  from  the  judgment  is 
an  unnecessary  and  unwarranted  proceeding,  in  the  absence  of  some 
error  occurring  at  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    J.  A.  Bardin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Zabala  &  Sargent  for  Appellant. 
C.  P.  Lacey  for  Respondent, 

LANGDON,  P.  J.— [1]  This  is  an  appeal  by  tlie  defend- 
ant from  a  judgment  in  favor  of  plaintiff  for  $3,577.60,  al- 
leged to  be  due  as  the  purchase  price  of  milk  delivered  by 
plaintiff  and  his  assignors  to  the  defendant  company.  There 
was  no  dispute  about  either  the  delivery  or  the  value  of  the 
milk.  As  a  defense,  defendant  contended  that  plaintiff  and 
his  assignors  had  entered  into  oral  agreements  to  deliver  to 
defendant  q11  milk  produced  at  their  dairies  for  a  period  of 
one  year  in  consideration  of  the  payment  of  the  highest  market 
price  therefor  by  the  defendant  to  them;  that  the  plaintiff 
and  his  assignors  delivered  milk  for  a  period  of  approximately 
three  months  only  and  then  refused  to  deliver  longer.  De- 
fendant alleged  that  by  reason  of  the  failure  of  plaintiff  and 
his  assignors  to  deliver  according  to  their  alleged  contracts, 
defendant  has  been  damaged  in  the  sum  of  three  thousand  dol- 
lars, and  defendant  filed  a  counterclaim  asking  for  that 
amount.  Appellant  admits  that  the  only  question  in  the  case 
is:  Did  the  plaintiff  and  his  assignors  agree  to  ship  the  milk 
produced  on  their  several  dairies  to  defendant  for  a  period  of 
one  year?  It  then  contends  that  the  verdict  is  contrary  to 
the  evidence.  From  an  examination  of  the  evidence,  it  ap- 
pears that  it  was  clearly  conflicting  and  that  there  was  ample 
evidence  to  justify  the  verdict  of  the  jury.  Under  such  oir- 
cumstances,  and  in  the  absence  of  a  single  assignment  of  error 
occurring  at  the  trial,  it  would  seem  that  the  rule  of  law  is 
suflBciently  clear  and  well  established  to  make  an  appeal  to 
this  court  an  unnecessary  and  unwarranted  proceeding. 

The  judgment  is  afiBrmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  5,  1919. 

All  the  Justices  concurred. 
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[Civ.  No.  26e».    First  Appellate  District,  Division  One.— April  8,  1919.] 

GEORGE  W.  McGINN,  Respondent,  v.  T.  0.  VAN  NESS, 
Jr.,  et  al.,  Appellants. 

[1]  Street  Law  —  San  Fbancisoo  Ordinance  —  Action  to  Foreclose 
I/iSN  —  Proper  Apportionment  of  Assessment  —  Insupficient 
Answer. — 14  this  action  to  foreclose  a  lien  for  street  work  under 
public  contract  there  was  no  denial  of  plaintiff's  averment  that  the 
board  of  public  works  "duly  and  regularly"  made  an  assessment 
to  cover  the  sum  due  for  the  work  performed  in  conformity  with 
'  the  provisions  of  the  San  Francisco  Street  Improvement  Ordinance 
(No.  2430),  sufficient  tb  raise  the  issue  as  to  whether  or  not  such 
board  properly  apportioned  the  assessment  as  directed  by  such 
ordinance;  and  tiie  averment  of  the  defendants'  answer  was  ineffec- 
tual to  present  such  issue. 

[2]  Id.  —  DBrEonn  Assessment  —  Irreqularitt  —  Bemedy.  —  Even 
though  such  assessment  was  defective  in  that  it  was  not  properly 
apportioned  as  directed  by  the  ordinance,  the  defect  was  not  such 
AS  would  render  the  asse^ment  void  upon  its  face,  but  at  most  was 
only  an-  irregularity  which  could  and  doubtless  would  have  been 
corrected  upon  an  appeal  to  the  proper  board  under  section  21  of  the 
ordinance  in  question. 

[3]  Id. — Errors  Constttutino  Defense  to  Action.— It  is  only  such 
errors  as  are  jurisdictional  and  which  appear  upon  the  face  of  the 
assessment  that  may  be  taken  advantage  of  upon  the  trial  without 
an  appeal  having  been  first  nmde  to  the  board. 

[4]  Id. — ^Becordation  of  Warrant,  Assessment,  and  '  Diagram — Col- 
lective Indorsement. — Where  the  record  shows  that  the  warrant, 
assessment,  and  diagram  were  indorsed  as  having  been  duly  recorded 
on  the  same  day  on  which  they  were  filed  of  record,  the  fair  in- 
tendment is  that  this  indorsement  was  made  upon  the  originals 
where  it  should  appear.  The  fact  that  such  indorsement  waa  collec- 
tive as  to  all  three  of  these  documents  and  not  made  upon  each 
separately  is  immaterial. 

[5]  Id. — Failxjrb  of  Secretary  to  Authenticate  Record. — The  fail- 
ure of  the  secretary  of  the  board  of  public  works  to  attach  his 
signature  to  the  record  of  the  return  of  the  assessmei^  and  warrant 
does  not  render  the  lien  invalid  nor  prejudice  the  holder  of  the 
warrant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  Crothers,  Judge. 
Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Wm.  H.  Chapman  and  R.  M.  F.  Soto  for  Appellants. 
Fabius  T.  Finch  for  Respondent 

RICHARDS,  J.— This  is  an  action  to  foreclose  a  lien  for 
street  work  under  a  public  contract  affecting  the  property  of 
the  defendants.  The  assessment  was  made  under  the  proce- 
dure provided  by  Ordinance  No.  2439,  New  Series,  of  the  city 
and  county  of  San  Francisco,  approved  September  4,  1913, 
under  and  by  virtue  of  the  power  given  to  the  supervisors 
of  that  municipality  by  section  33,  chapter  11,  of  article  VI 
6t  its  charter.  The  trial  court  decreed  a  foreclosure  of  said 
lien,  and  from  such  decree  the  defendants  have  prosecuted 
this  appeal. 

The  first  point  insisted  upon  by  the  appellants  is  that  of  the 
insufficiency  of  the  complaint  as  tested  by  a  general  demurrer, 
but  in  view  of  the  fact  that  the  appellants  concede  in  their 
opening  brief  that  the  complaint  herein  as  amended  is  sub- 
stantially in  the  same  form  as  the  complaint  in  the  case  of 
Bienfeld  v.  Van  Ness,  176  Cal.  585,  [169  Pac.  225],  and  that 
the  supreme  court  in  that  case  disposed  of  practically  every 
point  herein  urged  as  to  the  insufficiency  of  the  complaint 
adversely  to  the  appellants,  it  is  not  necessary  to  further 
consider  this  phase  of  the  case. 

[1]  The  next  contention  of  the  appellants  requiring  con- 
sideration is  the  claim  that  the  board  of  public  works  is  not 
shown  to  have  properly  apportioned  the  assessment  as  directed 
by  the  ordinance.  The  complaint  in  that  behalf  alleges  that 
the  board  of  public  works  ''duly  and  regularly  made  an  a^ess- 
mcDt  to  cover  the  sum  due  for  the  work  performed  and 
specified  in  conformity  with  the  provisions  of  the  charter  of 
San  Francisco  and  in  accordance  with  the  provisions  of  Ordi- 
nance No.  2439."  We  do  not  find  any  sufficient  denial  of  this 
averment  to  raise  an  issue  involving  the  jwint  urged  in  the 
appellants*  contention,  and  we  regard  the  averment  of  the 
defendants'  answer  relied  upon  by  them  as  ineffectual  to 
present  such  issue.  {Beckett  v.  Morse,  4  Cal.  App.  232,  [87 
Pac.  408].) 

[2]  But  even  if  it  were  to  be  assumed  that  the  assessment 
was  defective  in  the  respect  claimed,  it  was  not  such  a  defect 
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as,  in  our  opinion,  would  render  the  assessment  void  upon 
its  face,  but  was  at  most  only  an  irregularity  which  could  and 
doibtless  would  have  been  corrected  upon  an  appeal  to  the 
proper  board  under  section  21  of  the  ordinance 'in  question. 
[3]  It  is  only  such  errors  as  are  jurisdictional  and  which 
appear  upon  the  face  of  the  assessment  that  may  be  taken 
advantage  of  upon  the  trial  without  an  appeal  having  been 
first  made  to  the  board.  {Chase  v.  Trout,  146  Cal.  357,  [80 
Pac.  81] ;  Oirvin  v.  Simon,  116  Cal.  604,  [48  Pac.  720] ;  Mo 
LaughUn  v.  Knoblock,  161  Cal.  676,  [120  Pac.  27] ;  Rantish  v. 
Hartwell,  126  Cal.  443,  [58  Pac.  920].) 

[4]  The  next  contention  of  the  appellants  is  that  the  reteord 
shows  that  the  warrant,  assessment,  and  diagram  were  not 
properly  recorded  as  required  by  the  terms  of  the  ordinance. 
In  thus  stating  the  condition  of  the  record  we  think  counsel 
for  the  appellants  are  in  error.  The  record  shows  that  the 
warrant,  assessment,  and  diagram  were  indorsed  as  having 
been  duly  recorded  on  the  same  day  on  which  they  were  filed 
for  record.  The  fair  intendment  from  this  showing  is  that 
this  indorsement  was  made  upon  the  originals  where  it  should 
appear.  The  fact  that  such  indorsement  was  collective  as  to 
all  three  of  these  documents  and  not  made  upon  each  sepa- 
rately is  too  technical  to  deserve  consideration.  [5]  The 
case  of  Bienfeld  v.  Van  Ness,  supra,  seems  to  dispose  of  the 
objections  of  the  appellants  as  to  the  sufficient  authentica- 
tion of  the  return  of  the  assessment  and  warrant,  also  to  hold, 
and  that  the  failure  of  the  secretary  of  the  board  to  attach 
his  signature  to  the  record  does  not  render  the  lien  invalid 
nor  prejudice  the  holder  of  the  warrant.  In  that  case,  also, 
practically  all  of  the  other  objections  which  the  appellants 
herein  make  to  the  sufficiency  of  this  assessment  and  the  lien 
sought  to  be  foreclosed  in  this  action  are  held  to  have  been 
rendered  unavailing  by  the  following  provision  of  the  ordi- 
nance, namely:  **No  assessment;  warrant,  diagram,  or  affi- 
davit of  demand  and  nonpayment  after  issue  of  the  same,  and 
no  proceedings  prior  to  the  assessment,  shall  be  held  invalid 
by  any  court  for  any  error,  informality,  or  defect  in  the  same, 
where  the  resolution  of  intention  of  the  board  of  public  works 
to  recommend  to  the  supervisors  the  ordering  of  the  improve- 
ment has  been  actually  published  and  posted  and  the  notices 
of  improvement  posted  as  in  this  ordinance  provided," 
{Bienfeld  v.  Van  Ness,  supra;  Chase  v.  Trout,  supra.) 
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This  disposes  of  every  material  point  urged  by  the  appel- 
lants upon  this  appeaL 
Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  5,  1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  first  ap- 
pellate district,  division  one,  is  denied,  without  reference  to 
any  question  of  the  correctness  of  what  is  stated  in  the  opinion 
in  the  paragraph  commencing  with  the  words,  viz. :  **But  even 
if  it  were  to  be  assumed  that  the  assessment  was  defective  in 
the  respect  claimed,*'  etc. 

All  the  Justices  concurred. 


[CSt.  No.  1950.    Third  AppeHat©  District.— April  8,  1W9.] 

CEBNSHAW  BROS.  AND  SAFFOLD  (a  Copartnership, 
etc.),  Respondents,  v.  SOUTHERN  PACIFIC  COM- 
PANY (a  Corporation),  Appellant. 

[1]    GSOMMON    CARRIEBS — ^BlLLS   OF   LADING — LIMITATION    OF  LlABILITT — 

Validity  of  Provision. — A  pTovisioii  in  a  bill  of  lading  that  "the 
amount  of  any  loss  or  damage  for  which  any  carrier  is  liable  shall 
be  computed  on  the  basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee,  including  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment  under  the 
bill  of  lading  .  .  .  whether  or  not  such  loss  or  damage  occurs  from 
negligence,"  is  valid  as  to  transactions  involving  interstate  com- 
merce. 
[2]  Id. — Separate  Charge  for  Refrigeration — Efpect  on  Contract. — 
Such  covenant  in  a  contract  in  connection  with  the  shipment  of  fruit 
is  not  affected  bj  the  fact  that  there  is  a  separate  and  distinct 
charge  for  refrigeration,  although  the  loss  may  be  from  imperfect 
refrigeration,    where    such    refrigeration    is   inseparably    connected 


Digitized  by  VjOOQIC 


604    Crenshaw  Bros.  v.  Southern  Pag.  Co.     [40  Cal.  App. 

with  tbe  transportation  of  the  froit  Md  is  an  essential  part  of  tlie 
transaction. 
[3]  Id.*— Loss — ^Ii£ea8IIBE  or  Damaoks. — Under  saoli  form  of  contract 
the  shipper  can  recover  only  hit  actual  loet  instead  of  his  full  com- 
pensatorj  damage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.  D.  M.  Young,  Judge.  Modified  and 
aflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Arthur  L.  Levinsky  for  Appellant. 
L.  T.  Hatfield  for  Respondenta. 

BURNETT,  J. — The  action  was  brought  to  recover  dam- 
ages for  breach  of  contract  in  relation  to  the  shipment  of 
three  separate  and  distinct  consignments  of  '  grapes  from 
three  diflferent  points  in  California  to  Tampa,  Florida. 
Briefly  stated,  the  damage  claimed  was  due  to  imperfect  re- 
frigeration, rough  handling  of  the  fruit,  and  unnecessary 
delay  in  transportation.  The  court  found  in  favor  of  plain- 
tiffs, and  the  appeal  is  taken  from  the  judgment  on  a  bill  of 
exceptions.  Only  one  question  is  open  for  consideration  in 
this  court,  and  that  is.  What  is  the  measure  or  standard  by 
which  the  amount  of  compensation  is  to  be  determined  f 
Every  other  question  was  waived  by  appellailt  in  the  court 
below,  and,  of  course,  on  principle  as  well  as  authority,  we 
must  accord  full  significance  to  that  waiver. 

[1]  The  controversy  revolves  about  this  provision  in  the 
bill  of  lading:  "The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the  basis  of  the  value 
of  the  property  (being  the  bona  fide  invoice  price,  if  any, 
to  the  consignee,  including  freight  charges,  if  prepaid)  at 
the  place  and  time  of  shipment  under  the  bill  of  lading  .  .  . 
whether  or  not  such  loss  or  damage  occurs  from  negligence.*' 

There  is  no  dispute  that  the  transaction  involved  interstate 
commerce  or  that  appellant  had  filed  with  the  interstate  com- 
merce commission  its  schedule  of  rates,  fares,  and  charges  for 
transportation  as  required  by  the  interstate  commerce  law. 
Nor  is  it  claimed  that  any  fraud  or  want  of  good  faith  char- 
acterized the  execution  of  the  ccmtract  between  the  parties 
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for  the  shipment  of  the  fruit.  Respondents,  however,  do 
make  the  contention  that  said  provision  is  void  because 
against  sound  public  policy. 

A  detailed  consideration  of  the  various  objections  to  the 
legal  operation  and  eflfectiveness  of  the  provision  is  not  re- 
quired, since  the  validity  of  such  contract  has  been  so  directly 
and  positively  aiBrmed  by  the  courts,  including  the  supreme 
court  of  this  state  and  thet  United  States  supreme  court,  that 
the  question  is  no  longer  open  to  discussion.  Of  course,  the 
circumstances  and  conditions  of  each  particular  case  must  be 
regarded  in  the  interpretation  of  the  contract,  but  it  cannot 
be  regarded  as  unlawful  or  inoperative. 

In  Kamas  City  8.  B.  Co.  v.  Carl,  227  U.  S.  639,  [57  L.  Ed, 
683,  33  Sup.  Ct.  Rep.  391,  see,  also,  Rose's  U.  S.  Notes],  a  box 
of  household  goods  was  lost  in  transportation  and  the  diipper 
sued  to  recover  its  value.  The  main  defense  was  that  the  lia- 
bility was  limited  to  the  sum  of  five  dollars  per  hundred 
weight,  the  value  agreed  upon  at  the  time  and  place  of  ship- 
ment. Many  cases  are  reviewed  in  the  opinion  and  the  court 
declares:  **But  when  a  shipper  delivers  a  package  for  ship- 
ment and  declares  a  value  either  upon  request  or  voluntarily 
and  the  carrier  makes  a  rate  accordingly,  the  shipper  is  es- 
topped,  upon  plain  principles  of  justice,  from  recovering, 
in  case  of  loss  or  damage,  any  greater  amount.  The  same 
principle  applies  if  the  value  be  declared  in  the  form  of  a  con- 
tract.  .  .  .  The  ground  upon  which  such  a  declared  or  agreed 
value  is  upheld,  is  that  of  estoppel."  It  is  not  important 
that  in  the  case  at  bar  the  agreement  did  not  specify  the 
value.  It  left  that  to  be  ascertained,  but  limited  it  to  a  par- 
ticular time  and  place.  The  same  principle  would,  mani- 
festly, apply  as  though  the  parties  had  stated  the  exact  value. 
Indeed,  as  we  shall  see  hereafter,  there  is  no  controversy  as 
to  the  value  of  the  property  at  the  time  and  place  of  shipment. 
Nor  is  there  any  dispute  that  the  shipper  had  the  option  to 
demand,  on  the  condition  of  paying  a  greater  rate,  a  more 
favorable  contract  as  to  the  liability  of  the  carrier. 

In  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  188, 
[60  L.  Ed.  948,  36  Sup.  Ct.  Rep.  541],  while  the  main  ques- 
tions discussed  were  whether  the  plaintiflP's  exclusive  remedy 
was  against  the  initial  carrier  and  whether  the  action  was 
barred,  the  court  declared:  ''But  the  parties  could  not  waive 
the  terms  of  the  contract  under  which  the  shipment  was  made 
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pursuant  to  the  federal  act ;  nor  could  the  carrier  by  its  con- 
duct give  the  shipper  the  right  to  ignore  these  terms  which 
were  applicable  to  that  conduct,  and  hold  the  carrier  to  a 
different  responsibility  from  that  fixed  by  the  agreement 
made  under  the  published  tariff  and  regulation." 

In  Pennsylvania  R.  B.  Co.  v.  Olevit  Bros.,  243  U.  S.  574, 
[61  L.  Ed.  908,  37  Sup.  Ct.  Rep.  468],  the  validity  of  such 
provision  was  conceded  by  both  parties,  the  controversy  being 
over  the  questions  aa  to  the  meaning  of  the  phrase  ''lawful 
holder"  in  what  is  known  as  the  Carmack  amendment  to  the 
Interstate  Commerce  Act,  whether  there  was  any  evidence  of 
negligence  on  the  part  of  the  defendant,  and  whether  plaintiff 
was  entitled  to  recover  the  freight  paid  t)y  it;  the  court, 
however,  after  quoting  said  provision  from  the  bill  of  lading, 
said:  ''Some  of  the  bills  of  lading  do  not  contain  this  provi- 
sion, but  it  was  agreed  at  the  trial  that  the  proper  measure 
of  damages  was  to  be  computed  upon  the  basis  of  the  value 
of  the  property  at  the  place  and  time  of  shipment  and  that 
such  measure  should  be  read  into  all  of  the  bills  of  lading. 
As  plaintiff  further  says,  to  recover  the  damages  sustained  by 
it  based  upon  this  value,  plaintiff  must  receive  from  defend- 
ant the  difference  between  the  value  and  the  proceeds  of  the 
sale,  and  the  freight  paid.  In  this  we  concur,  and  therefore 
there  was  no  error  in  including  in  the  recovery  such  freight." 

Ovlf  etc.  By.  Co.  v.  Texas  Packing  Co.,  244  U.  S.  ?!,  [61 
L.  Ed.  970,  37  Sup.  Ct.  Rep.  487],  involved  the  shipment  of 
poultry,  the  goods  having  been  damaged  by  reason  of  the  negli- 
gence of  the  carrier,  and  sold  by  the  shipper  at  the  point  of 
destination.  One  of  the  vital  questions  considered  was  whether 
the  trial  court  erred  in  giving  to  the  jury  the  following  instruc- 
tion :  "If  you  find  for  the  plaintiff  you  will  assess  the  damages 
at  the  difference  between  the  iuvoice  price  of  said  poultry, 
to  wit,  the  sum  of  $22,238.56,  and  the  value  of  said  poultry 
at  the  time  the  same  was  delivered  to  plaintiff,  or  its  agents, 
the  Western  Cold  Storage  Company  in  Chicago,  by  the  car- 
rier with  six  per  cent  interest  per  annum,  from  Jan.  15, 1911." 

The  court  declared:  "We  think  that  in  taking  this  sum 
as  the  basis  of  computing  damages  the  trial  court  did  but  en- 
force the  stipulation  in  the  bills  of  lading.  .  .  .  We  think  the 
court  properly  charged  the  jury  to  take  the  difference  between 
the  invoice  price  and,  the  value  of  the  poultry  at  the  time  the 
same  was  delivered  in  Chicago  in  arriving  at  the  amount  of 


Digitized  by  VjOOQIC 


April,  1919.]    Crenshaw  Beos.  v.  Southern  Pac.  Co.    607 

damages.  .  .  .  Apart  from  the  stipulation  of  these  bills  of 
lading,  the  ordinary  measure  of  damages  in  cases  of  this  sort* 
is  the  difference  between  the  market  value  of  the  property  in 
the  condition  in  which  it  should  have  arrived  at  the  place 
of  destination  and  its  market  value  in  the  condition  in  which, 
by  reason  of  the  fault  of  the  carrier,  it  did  arrive.  (New 
York  etc.  B.  R,  Co,  v.  Estill,  147  U.  S.  616,  [37  L.  Ed.  ^92, 
13  Sup.  Ct.  Rep.  444,  see,  also,  Rose's  U.- S.  Notes].)  The 
stipulations  of  these  bills  of  lading  changed  the  rule  in  the 
requirement  that  the  invoice  price  at  the  place  of  shipment 
shotkld  be  the  basis  for  assessing  the  damage.'' 

The  case  of  Boston  &  Maine  B.  B.  v.  Piper,  246  U.  S.  439, 
[Ann.  Cas.  1918E,  469,  62  h.  Ed.  820,  38  Sup.  Ct.  Rep.  354], 
is  not  opposed  to  the  foregoing.  Therein  it  was  held  that 
a  provision  exonerating  the  carrier  from  losses  incurred  by 
the  shipper  in  consequence  of  the  negligence  of  the  former 
is  illegal  and  not  binding  upon  the  shipper,  and  '*is  not 
within  the  principle  of  limiting  liability  to  an  agreed  valua- 
tion which  has  been  made  the  basis  of  a  reduced  rate." 

In  no  decision  to  which  our  attention  has  been  called  has  the 
subject  received  more  careful  and  thorough  consideration 
than  in  Zoller  Hop  Co.  v.  Southern  Pacific  Co.,  72  Or.  262, 
[143  Pac.  931],  decided  by  the  supreme  court  of  Oregon. 
Therein  it  is  said:  **It  is  reasonable  and  natural  that  the  care 
and  risk  involved  in  the  carriage  of  goods  should  be  in  pro- 
portion to  their  value.  It  is  proper  and  legitimate  that  the 
greater  the  risk  and  responsibility,  the  greater  should  be  the 
recompense  to  the  one  concurring  therein.  The  converse  is 
equally  true,  so  that  consequent  damages  are  reduced  in  pro- 
portion to  the  lesser  responsibility  for  the  goods.  The  risk 
and  the  rate  have  a  logical  and  corresponding  relation  to  each 
other,  based  upon  the  value  of  the  property  intrusted  to  the 
carrier.  If  it  is  lawful  to  agree  in  advance  upon  a  more  or 
less  conventional  value  of  the  chattels  for  the  purpose  of  se- 
curing cheaper  rates  in  favor  of  the  shipper,  it  is  quite  as 
proper  to  use  the  same  value  as  a  basis  upon  which  to  compute 
damage  for  the  breach  of  the  contract  ...  It  accords  with 
sound  doctrine,  therefore,  that  at  the  outset  the  parties  may 
in  good  faith  fix  upon  the  value  of  the  property  for  all  con- 
tingencies likely  to  arise  in  the  transaction,  and  this  does 
not  in  any  way  relieve  the  carrier  from  the  results  of  his 
own  negligence." 
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In  10  Corpus  Juris,  57,  it  is  said:  ''Before  the  enactment 
of  the  Carmack  amendment  the  greatest  confusion  existed  as 
to  whether  a  limitation  of  the  carrier's  liability  for  loss  or 
injury  to  a  specified  value  was  valid  in  case  the  shipment  was 
lost  or  injured  by  reason  of  the  negligence  of  the  carrier 
.  .  .  The  effect  of  the  Carmack  amendment  is,  of  course,  to 
make  the  rule  uniform  in  all  jurisdictions  of  the  United 
States,  so  far  as  interstate  shipments  are  concerned,  and  to 
render  valid  a  limitation  of  the  character  under  considera- 
tion, whether  the  loss  or  injury  was  due  to  the  xsarrier's  negli- 
gence or  not.'* 

Furthermore,  it  is  said  that  even  in  states  where  such  a 
contract  is  held  void  under  statutes  prohibiting  carriers  from 
limiting  their  common-law  liability,  **a  contract  for  an  inter- 
state shipment,  made  in  a  state  where  such  a  statute  is  in 
force,  is  valid  under  the  Carmack  amendment,  inasmuch  as 
the  decisions  of  the  federal  courts  prior  to  the  amendment 
held  such  contracts  valid." 

Our  own  supreme  court  has  also  directly  upheld  the  validity 
of  such  agreement. 

In  Pierce  v.  Southern  Pacific  Co.,  120  Cal.  156,  [40  L.  R.  A. 
350,  52  Pac.  302],  it  was  declared  that  effect  must  be  given 
to  the  contract  of  the  parties  making  the  invoice  price  at 
the  point  of  shipment  the  measure  of  damage,  **and  where  no 
invoice  price  was  actually  made  out,  and  agreed  upon,  that 
expression  must  be  understood  as  indicating  the  actual  cash 
value  of  the  trees  at  the  point  of  shipment,  when  loaded  and 
ready  for  transportation.'* 

The  question  was  fully  considered  in  Donlon  Bros,  v. 
Southern  Pacific  Co,,  151  Cal.  763,  [12  Ann.  Cas.  1118,  11 
L.  R.  A.  (N:  S.)  811,  91  Pac.  903],  involving  the  shipment  of 
horses,  and  the  court  said:  "The  contract  is  one  in  which  the 
Valuation  of  the  property  was  agreed  to  and  for  the  purpose 
of  fixing  transportation  charges  and  as  measuring  the  respon- 
sibility of  appellant.  It  was  not  a  contract  limiting  liability. 
It  was  a  contract  dealing  primarily  with  value — the  value  of 
the  horses  shipped.  That  was  agreed  to  and,  of  course,  the 
agreed  valuation  must  be  deemed  to  be  the  actual  valuation 
of  the  contract — its  actual  valuation  for  all  purposes  of  the 
contract." 

[2]  Nor  do  we  understand  how  this  covonant  in  the  con- 
tract is  affected  in  the  least  by  the  fact  that  there  was  a 
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separate  and  distinct  charg^e  for  the  refrigeration.  The 
charge  was  distinct,  but  the  refrigeration  itself  was  insepa- 
rably connected  with  the  transportation  of  the  fruit  and  was 
att  essential  part  of  the  transaction.  The  loss  from  imperfect 
refrigeration  was  damage  for  which  the  carrier  was  liable  on 
that  bill  of  lading  and  the  condition  to  which  we  have  refer- 
ence applied  "to  any  loss  or  damage  for  which  the  carrier  is 
liable.^'  The  fact  that  there  was  only  one  rate  for  the  re- 
frigeration does  not  derogate  from  the  validity  of  the  con- 
tract, since  the  difference  in  the  rate  for  the  transportation 
would  be  a  sufficient  consideration  to  uphold  it. 

Another  important  question  is  involved  in  the  construction 
and  application  of  this  provision  of  the  contract. 

As  to  the  first  count  in  the  complaint  the  court  found  that 
the  grapes  were  sold  to  the  best  advantage  for  the  sum  of 
$980 ;  that  the  amount  of  the  freight  charge  was  $496.12  and 
of  the  refrigeration  was  $95 ;  that  the  invoice  value  was  $783 ; 
that  if  the  fruit  had  arrived  in  time  and  uninjured,  it  could 
have  been  sold  for  $1,957.50.  The  court  concluded  that  the 
plaintiffs  suffered  damage  to  the  extent  of  the  difference  be- 
tween said  $1,957.50  and  $980,  to  wit,  the  sum  of  $977.50,  for 
which  judgment  was  allowed. 

As  to  the  second  count,  the  court  found  that  the  fruit  was 
sold  for  the  sum  of  $1,097.75,  and  that  if  it  had  been  received 
on  time  and  in  a  marketable  condition  it  would  have  brought 
the  sum  of  $1,860.  It  was  also  found  that  the  invoice  price 
was  $930,  the  freight  charge  $494.97,  and  the  refrigeration 
charge  the  sum  of  $95.  The  damage  allowed  was,  therefore, 
the  sum  of  $762.25. 

In  reference  to  the  third  shipment,  it  was  found  that  it  was 
sold  for  $1,133.75,  that  if  there  had  been  no  breach  of  the 
contract,  it  could  have  been  sold  for  $2,557.50;  that  the  in- 
voice price  was  $1,255.50,  the  charge  for  transportation  was 
$494.97,  and  for  refrigeration  was  $95.  The  court  allowed  as 
damages  the  difference  between  the  selling  price  and  what 
it  would  have  brought,  to  wit,  the  sum  of  $1,423.75. 

It  is  the  claim  of  appellant  that,  in  any  event,  under  said 
provision  of  the  bill  of  lading  the  extent  of  the  recovery  is 
measured  by  the  actual  loss,  which  is  determined  by  the  dif- 
ference between  the  invoice  price  with  the  freight  and  re- 
frigeration charge  added,  and  the  selling  price,  and  that  it 
was  entirely  improper  for  the  court  to  consider  what  the  fruit 
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might  have  sold  for  at  the  point  of  destination.  Under  this 
view,  for  the  first  mentioned  shipment,  the  account  would 
stand  as  follows: 

Actual  cost  of  fruit $783.0d 

Freight  paid  591.12 

$1,374.12 
Fruit  brought 980.00 

Loss $394.12 

For  fhe  second  cause  of  action  we  would  have: 

Cost $930.00 

Freight  paid 589.97 

$1,519.97 
Fruit  brought 1,097.75 

Loss $422.22 

The  third  would  stand  as  follows : 

Cost $1,255.50 

Freight  paid 589.97 

$1,845.47 
Fruit  brought 1,133.75 

Loss  $  711.72 

[3]  Another  view  of  the  construction  of  said  provision, 
which  supports  the  conclusion  of  the  lower  court,  suggested 
by  respondents,  is  that  said  invoice  price  simply  provides  the 
mdayimum  amount  to  be  recovered  in  case  of  loss,  but  does  not 
prevent  the  recovery  of  the  difference  between  the  selling 
price  and  what  the  goods  could  have  been  sold  for  if  there 
had  been  no  injury,  provided  such  difference  does  not  exceed 
said  invoice  price.  Such  seems  to  be  the  view  taken  by  the 
supreme  court  of  this  state  in  the  very  recent  case  of  Olcovich 
V.  Grand  Trunk  By.  Co,,  179'  Cal.  332,  [176  Pac.  459]. 
Therein  it  is  said :  **  While  there  are  late  cases  holding  that  the 
measure  of  damages  under  such  a  bill  of  lading  as  that  herein 
is  the  difference  between  the  cost  price  at  the  shipping  point 
and  the  selling  price  of  the  injured  freight  at  the  point  of 
destination  ...  we  prefer  to  follow  the  general  view  above 
stated."    The  general  view  to  which  the  court  thus  refers  is 
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expressed  in  the  earlier  part  of  the  opinion  as  follows: 
"While  the  exact  question  has  never  been  determined  in  this 
state,  in  the  case  of  a  partial  loss  with  such  a  contract  it  has 
been  determined,  in  harmony  with  the  general  view,  that  the 
loss  is  limited  by  the  value  stated  and  agreed  upon  In  the  bill 
of  lading  in  the  case  of  a  total  loss.  {Pierce  v.  Southern 
Pacific  Co,,  supra.)  If  this  limit  is  valid  as  to  a  total  loss, 
there  seems  to  be  no  reason  why  it  should  not  also  be  consid- 
ered as  a  limitation  upon  the  damage  in  the  case  of  a  paitial 
loss.'/  It  is  declared  further  that  the  authorities  are  not  in 
accord  as  to  the  question,  but  the  supreme  court  approved 
the  view  announced  in  10  Corpus  Juris,  section  612,  and 
3  Sutherland  on  Damages,  3391. , 

In  the  Pierce  case,  supra,  it  is  to  be  observed  that  the  bill 
of  lading  provided  **that  the  actual  invoice  cost  at  point  of 
shipment  will  be  taken  as  measure  of  damages,"  language  of 
somewhat  different  import  from  that  to  be  construed  herein. 
It  was  also  held  that  it  was  error  for  the  lower  court  to  per- 
mit the  market  value  of  the  trees  at  Riverside,  the  point  of 
destination,  to  be  shown,  and  that  the  injury  should  have  been 
limited  to  what  was  the  value  in  Florida,  the  shipping  point. 
It  was,  therefore,  in  effect  held  that  the  value  in  Florida  was 
not  only  the  measure  of  the  damages  that  could  be  recovered, 
but  that  it  was  the  only  hasis  upon  which  such  damage  could 
be  computed.  It  may  be  added  that  obviously  it  would  have 
made  no  difference  in  the  result  in  that  case  whether  said 
value  was  considered  as  the  measure  of  the  recovery  or  the 
basis  upon  which  the  damages  should  be  computed,  since  there 
was  a  total  loss. 

In  Corpus  Juris,  supra,  the  rule  is  stated  as  follows:  ''The 
parties  may,  by  express  provisions  to  that  effect,  stipulate  that 
in  case  of  partial  loss,  the  damage  shall  be  proportioned  on 
the  basis  of  the  sum  named  as  the  maximum  limit ;  but  where 
this  is  not  done  the  question  becomes  one  of  construction  and 
very  generally  the  view  is  entertained  that  such  stipulations 
are  to  be  considered  as  permitting  recovery  for  the  damages 
actually  done,  the  amount  recoverable  not  to  exceed  the 
amount  agreed  on  as  compensation  for  a  total  loss." 

As  stated  in  Sutherland,  supra,  "where  a  statute  authorizes 
a  limitation  of  liability  by  contract  and  a  contract  is  made 
limiting  liability  for  loss  of  livestock  to  the  actual  cost  at 
point  of  shipment  and  in  no  event  to  exceed  a  stipulated  sum 
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per  head,  the  measure  of  damages  for  injuries  to  the  animals 
in  transit  due  to  negligence  is  the  amount  that  each  has  de- 
preciated in  value,  but  in  no  event  to  exceed  the  actual  cost 
at  point  of  shipment  as  shown  by  the  market  value  there  or 
the  stipulated  value." 

An  examination  of  the  cases  cited  by  Corpus  Juris  and 
Sutherland,  supra,  in  support  of  the  text  shows  that  the 
phraseology  of  the  respective  bills  of  lading  is  somewhat  dif- 
ferent from  the  language  involved  herein,  and  it  lends  itself 
more  easily  to  the  construction  that  the  invoice  price  was 
intende^l  to  be  the  measure  rather  than  the  hosts  of  the 
amount  recoverable. 

It  may  be  said,  also,  of  the  Olcovich  case,  supra,  that  it 
arose  prior  to  the  adoption  of  the  uniform  bill  of  lading  in 
1908.  The  corresponding  provision,  though,  in  the  bill  of 
lading  involved  in  said  case  was:  **The  amount  of  loss  or  dam- 
age for  which  the  carrier  becomes  liable  isihall  be  computed 
at  the  value  of  the  property  at  the  place  and  time  of  ship- 
ment," being  substantially  the  same  in  that  respect  as  the 
bill  of  lading  herein.  Said  decision  undoubtedly,  therefore, 
favors  the  conclusion  of  the  trial  court  in  this  case,  since  the 
damages  awarded  for  each  shipment  are  less  than  the  amount 
of  the  invoice  value  and  freight. 

However,  we  cannot  reconcile  this  view  with  the  decision 
of  the  United  States  supreme  court  in  the  Texas  case,  in  244 
U.  S.,  supra. 

The  interpretation  of  the  uniform  bill  of  lading  issued  in 
accordance  with  the  schedule  of  freights  and  fares  filed  with 
the  Interstate  Commerce  Commission  in  pursuance  of  the  act 
of  Congress  and  relating  to  an  interstate  shipment,  and  the, 
consideration  of  the  liability  of  the  shipper  thereunder,  in- 
volve federal  questions  concerning  which  the  deci-sions  of  the 
federal  courts  are  supreme.     {Southern  Ry.  Co.  v.  Prescott, 

240  U.  S.  632,  [60  L.  Ed.  836,  36  Sup.  Ct.  Rep.  469]  ;  Georgia 
etc,  R.  R.  Co.  V.  Blish  MUling  Co.,  241  U.  S.  190,  [60  L.  Ed. 
948,  36  Sup.  Ct.  Rep.  541] ;  Atchison  etc.  Ry.  Co.  v.  Harold, 

241  U.  S.  371,  [60  L.  Ed.  1050,  36  Sup.  Ct^  Rep.  665].) 

In  the  Prescott  case  it  is  said:  ** Viewing  the  contract  set 
forth  in  the  bill  of  lading  as  still  in  force,  the  measure  of 
liability  under  it  must  also  be  regarded  as  a  federal  ques- 
tion. As  it  has  often  been  said,  the  statutory  provisions  mani- 
fest the  intent  of  Congress  that  the  obligation  of  the  carrier 
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with  respect  to  the  services  within  the  purview  of  the  statute 
shall  be  governed  by  uniform  rule  in  the  place  of  the  divers 
requirements  of  state  legislation  and  decisions/'  citing  a  large 
number  of  cases. 

The  case  of  Detroit  <£;  M.  Ry.  Co.  v.  Fletcher  Paper  Co.,  248 
XJ.  S.  30,  [63  L.  Ed.  107,  39  Sup.  Ct.  Rep.  13],  involves  an 
entirely  different  question. 

Therein  the  suits  were  brought  to  recover  the  difference 
between  the  rates  fixed  by  the  Michigan  Railroad  Commis- 
sion .on  logs  carried  wholly  within  the  state  and  the  higher 
rates  that  the  defendant  actually  charged.  The  court  held 
that  the  determination  of  the  merits  of  the  controversy  de- 
pended upon  the  construction  of  the  state  laws,  as  to  which 
the  state  *'has  the  last  word."  It  was  expressly  stated  that 
the  cases  did  not  involve  interstate  commerce. 

We  see  no  escape  from  the  conclusion  that  under  the  deci- 
sions of  the  highest  court  of  the  land  the  award  of  the  trial 
court  was  too  high.    ^  » 

To  state  it  sententiously :  The  United  States  supreme  court 
holds  that  under  this  form  of  cdhtract  the  shipper  can  recover 
only  his  actual  loss  instead  of  his  full  compensatory  damage. 

It  is  not  necessary,  though,  to  reverse  the  case,  since  the 
findings  of  fact  are  complete.  The  judgment  is  modified  so 
as  to  provide  that  ''plaintiffs  do  have  and  recover  of  and 
from  the  Southern  Pacific  Company,  a  corporation,  the  de- 
fendant, the  sum  of  $1,528.06,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum,  as  follows :  On  the  sum  of 
$394.12  from  the  twenty-first  day  of  October,  1913;  on  the 
sum  of  $422.22  from  the  twenty-third  day  of  October,  1913  ; 
and  on  the  sum  of  $711.72  from  the  fourteenth  day  of  No- 
vember, 1913,"  and,  as  thus  modified,  the  judgment  is 
affirmed. 

Chipman,  P.  J.,  and  Hart,  J,,  concurred. 

A  petition  to  have  the  cause  heard  by  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  5,  1919. 

All  the  Justices  concurred. 
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[Orim.  No.  SSa.    Tknt  Appellate  District,  Division  One.— April  9,  1919.] 

THE    PEOPLE,    Respondent,    v.    MARIO    BONFANTI, 
Appellant. 

[1]  Criminal  Law — Assatji/t  With  Intent  to  Commit  Rape— Defeo- 
Tivi  Information — Insuppicient  Ground  for  Reversal. — In  view 
of  tbe  mandatory  direction  of  section  4^  of  article  YI  of  the 
state  constitution,  the  omission  to  allege  in  an  information  charging 
assault  with  intent  to  commit  rape  that  the  victim  of  the  assault 
was  not  the  wife  of  defendant  is  not  a  sufficient  defect  to  warrant 
a  reversal  of  the  judgment,  where  the  record  shows  tliat  the  woman 
was  not  in  fact  the  wife  <ff  the  defendant  and  that  the  trial  pro- 
eeeded  as  if  the  allegation  were  there,  and  fails  to  show  that  a  mis- 
earriage  of  justice  resulted. 

APPEAL  from  a  ju<igment  of  the  Superior  Court  of  San 
Mateo  County.    Geo.  H.  Buck,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court  ^ 

Devoto,  Richardson  &  Devoto  for  Appellant. 

U.  S.  Webb,  Attomey-Gteneral,  John  H.  Riordan,  Deputy 
Attorney-General,  Franklin  Swart,  District  Attorney,  and 
Ray  B.  Lyon,  Deputy  District  Attorney,  for  Respondent, 

KERRIGAN,  J. — ^The  defendant  was  convicted  of  the 
offense  of  assault  with  intent  to  commit  rape,  and  appeals 
from  the  judgment.  He  urges  three  grounds  in  support  of  his 
appeal,  the  first  of  which  is  that  the  information  fails  to 
state  an  offense  within  the  jurisdiction  of  the  superior  court — 
the  court  in  which  he  was  tried  and  convicted.  The  defect 
of  the  information  referred  to  is  that  there  is  no  statement 
therein  that  the  victim  of  the  assault  was  not  the  wife  of  its 
perpetrator;  that,  accordingly,  for  aught  that  appears  in  the 
information,  she  may  have  been  his  wife,  and  consequently 
the  alleged  acts  of  violence  constitute  in  law  a  simple  assault, 
an  offense  not  within  the  jurisdiction  of  the  superior  court. 

The  offense  that  the  information  purported  to  charge  is  that 
defined  by  section  220  of  the  Penal  Code,  which  provides  that 
"every  person  who  assaults  another  with  intent  to  commit 
rape  ...  is  punishable  by  imprisonment  in  the  state  prison 


Digitized  by  VjOOQ  IC 


April,  1919.]        The  People  v.  Bonfanti.  615 

..."  Section  261  of  the  same  code  defines  rape  as  ''an  act 
of  sexual  intercourse  accomplished  with  a  female  not  the  wife 
of  the  perpetrator,'*  under  variant  conditions  set  forth  in 
said  section,  among  which  is  the  accomplishment  of  the  act 
by  means  of  force  and  without  the  consent  of  the  participant. 
It  is  thereupon  argued  that  an  information  charging  an  as- 
sault  with  intent  to  commit  rape  must  contain  the  same  state- 
ment with  reference  to  the  woman  as  in  a  charge  of  rape 
itself,  namely,  that  she  was  not  the  wife  of  the  perpetrator. 

The  cases  of  People  v.  Miles,  9  Cal.  App.  312,  [101  Pac. 
625],  and  People  v.  Everett,  10  Cal.  App.  12,  [101  Pac.  528], 
are  cited  in  support  of  the  appellant's  contention.  The  first 
of  these  cases  was  upon  an  information  charging  the  same 
offense  as  in  the  case  at  bar,  and  the  second  of  them  was  upon 
an  information  charging  rape,  in  both  of  which  it  was  held 
that  the  omission  to  state  therein  that  the  female  concerned 
was  not  the  wife  of  the  defendant  rendered  the  information^ 
so  defective  as  to  necessitate  a  reversal  of  the  judgment. 

In  this  connection,  however,  it  is  urged  by  the  attorney- 
general  that  the  two  cases  cited,  having  been  decided  prior 
to  the  adoption  of  an  amendment  to  the  constitution  known  as 
section  4^^  of  article  VI  thereof,  should  no  longer  be  regarded 
as  controlling,  a  new  rule  having  been  prescribed  by  that 
amendn^ent  for  the  guidance  of  appellate  courts  in  the  deci- 
sion of  appeals. 

The  new  rule  of  decision  laid  down  by  the  constitution  is 
couched  in  the  following  terms:  **No  judgment  shall  be  set 
aside,  or  new  trial  granted,  in  any  case,  on  the  ground  of 
misdirection  of  the  jury,  or  of  the  improper  admission  or  re- 
jection of  evidence,  or  for  any  error  as  to  any  matter  of 
pleading,  or  for  any  error  as  to  any  matter  of  procedure, 
unless,  after  an  examination  of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion  that  the  error  com- 
plained of  has  resulted  in  a  miscarriage  of  justice." 

[1]  The  defect  in  the  information  here  pointed  out  is  an 
error  of  pleading,  and,  following  the  mandatory  direction  of 
the  constitution,  the  judgment  should  not  be  reversed  or  a 
new  trial  granted  unless  that  error  of  pleading  has,  in  the 
opinion  of  this  court,  formed  after  an  examination  of  the 
entire  cause,  including  the  evidence,  resulted  in  a  miscarriage 
of  justice.  It  becomes,  then,  pertinent  to  inquire  how  the 
omission  to  state  in  the  information  that  the  woman,  upon 
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whom  the  defendant  is  charged  with  having  committed  the 
assault,  was  not  his  wife  affected  his  trial,  and  to  determine 
whether  the  omission  pointed  out  affected  it  to  such  an  extent 
as  to  have  brought  about  a  miscarriage  of  justice.  An  exam- 
ination of  the  record  immediately  discloses  that  the  omission 
in  question  affected  the  trial  not  at  all  j  in  fact,  the  trial  pro- 
ceeded as  if  the  allegation  were  there.  Its  absence  was  not 
noticed  by  the  defendant.  He  did  not  even  demur  to  the 
indictment ;  if  he  had  done  which  his  cause  of  complaint  would 
have  been  at  once  removed,  but  without  his  thereby  gaining 
any  apparent  advantage.  For  the  fact  is  that  the  woman  was 
not  his  wife.  Some  of  the  instructions  to  the  jury  proposed 
by  his  own  counsel  stated  the  fact  baldly  that  he  was  in  fact 
charged  with  an  assault  to  commit  rape.  It  appeared  at  the 
trial  that  the  victim  of  his  assault  was  not  in  faet  his  wife, 
but  was  the  wife  of  another  man — his  neighbor — and  the 
mother  of  three  children.  It  could  not  be  contended,  even  by 
the  defendant,  that  if  the  information  had  contained  the  state- 
ment that  the  victim  of  the  assault  was  not  his  wife,  the  trial 
would  have  proceeded  with  one  iota's  difference  from  tKe 
course  it  took,  or  that  the  verdict  of  the  jury  or  the  judg- 
ment of  the  court  would  have  been  other  than  it  was. 

Under  these  circumstances,  it  appears  to  us  that  there 
could  hardly  be  a  case  to  which  to  apply  more  appropriately 
the  rule  of  decision  laid  down  by  the  constitution. 

This  rule  since  its  adoption  has  been  applied  many  times, 
and,  we  think,  in  cases  where  the  error  relied  upon  was  of  a 
less  trivial  character,  regarded  from  the  point  of  view  of  its 
consequences,  than  the  one  here.  Thus,  in  People  v.  Tomsky, 
20  Cal.  App.  672,  [130  Pac.  184],  the  trial  was  had  without  the 
defendant  having  entered  a  plea  of  guilty  or  not  guilty.  This 
must  be  conceded  to  be  a  very  substantial  departure  from 
proper  and  regular  procedure,  but  it  was  held  not  to  be 
suflScient  to  require  a  reversal  of  the  case  where  the  record 
did  not  show  that  a  miscarriage  of  justice  had  resulted.  In 
People  V.  0 'Bryan,  165  Cal.  55,  [130  Pac.  1042],  and  People 
V.  Lawlor,  21  Cal.  App.  69,  [131  Pac.  63],  the  errors  upon 
which  a  reversal  was  sought  were  of  improper  admission  of 
evidence,  or  misdirection  of  the  jury,  but  it  was  held  that  the 
constitutional  rule  of  decision  required  the  affirmance  of  the 
judgment,  it  not  appearing  to  the  appellate  court  after  its  ex- 
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amination  of  the  entire  cause,  including  the  evidence,  that 
such  errors  had  resulted  in  a  miscarriage  of  justice. 

Two  other  grounds  for  reversal  are  urged,  namely,  that  the 
court  refused  to  instruct  the  jury  in  certain  specific  terms 
as  requested  by  the  defendant,  and  that  the  evidence  fails  to 
show  that  the  assault  established  thereby  had  for  its  object  the 
raping  of  its  victim.  An  examination  of  the  instructions  ac- 
tually given  to  the  jury  discloses  that  they  covered  the  law 
sought  to  be  brought  to  its  attention  in  those  that  were  re- 
fused, although  in  different  terms,  and  the  examination  of  the 
evidence  that  we  have  made  satisfies  us  that  the  jury  was  war- 
ranted in  finding  this  question  of  intent  against  the  defendant. 

For  the  reasons  given,  the  judgment  is  afSrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  May  9,  1919,  and  a  petition  to  have 
the  cause  heard  in  the  supreme  court,  after  judgment  in  the 
district  court  of  appeal,  was  denied  by  the  supreme  court  on 
June  5,  1919. 

All  the  Justices  concurred. 


[CSv.  No.  2700.    First  Appellate  District,  DiTision  Two. — April  11, 1919.] 

H.  J.  PERAZZI  et  al.,  Respondents,  v.  DOE  ESTATE  COM- 
PANY  (a  Corporation),  et  al..  Defendants;  S.  J. 
PRINQLE  et  al..  Appellants. 

[1]  Mechanics'  Liens  —  Completion  of  Contracts  —  Finding  —  Evi- 
dence.— Where  a  sublessee,  purposing  changes  in  the  leased  prem- 
ises, employs  certain  persons  to  perform  the  plumbing,  electrical 
wiring  and  painting,  and  no  definite  price  is  agreed  upon  nor  plan 
adopted  for  the  contemplated  changes,  but  the  work  is  laid  out 
from  daj  to  day  as  it  progresses,  and  such  persons  employed  to  do 
the  work  follow  the  instructions  given  to  them  from  time  to  time 
by  the  sublessee,  or  his  superintending  contractor,  as  to  the  man- 
ner of  its  performance,  in  an  action  to  foreclose  their  liens  for  such 
work,  testimony  of  the  plaintiffs  that  all  the  work  which  the  sub- 
lessee had   requested  had   been   performed   prior  to   his   death,   is 
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snificient  to  sustain  a  finding  that  the  contraets  of  the  plaintiffs 
were  completed  on  the  date  of  sueh  death. 

[2]  Id. — Subsequent  Pebpormanci  of  Wobk. — Evidence  that  the  em- 
ployees of  such  plaintiffs  were  working  on  the  premises  at  the  time 
of  the  death  of  the  sublessee,  and  that  all  the  changes  contem- 
plated had  npt  then  been  made,  but  were  completed  at  a  later  date, 
is  not,  under  the  circumstances,  necessarilj  inconsistent  with  the 
finding  that  the  contracts  of  the  plaintiffs  were  completed  on  the 
date  of  such  death. 

[3]  Id. — UNStPpbaTED  Finding. — A  finding  that  certain  work  was  com- 
pleted on  a  given  date  is  unsupported  by  the  evidence  where  the 
only  evidence  offered  is  the  testimony  of  one  of  the  claimants 
that  the  work  was  finished  on  a  date  twenty-five  days  earlier. 

[4]  Id. — Notice  of  Completion  —  Failuee  to  File  —  Pleading  and 
Peoof. — Yfher^  notice  of  claim  of  lien  is  not  filed  within  sixty  days 
after  the  completion  of  their  contract,  the  burden  of  alleging  and 
proving  the  failure  of  the  owner  to  file  the  notice  of  completion 
under  the  provisions  of  section  11^7  of  the  Code  of  C^vil  Procedure, 
is  upon  the  plaintiffs. 

[6]    Id. — Al^TERATIONS  BT  LESSEE  —  KnoWLB>GE  BT  Owif EBS  —  NONLIA- 

BiiiiTT  Notice. — Knowledge  by  the  owners  of  given  premises  that 
certain  alterations  and  repairs  are  to  be  made  by  their  lessee  is 
sufficient  to  require  such  owners  to  file  the  notice  prescribed  by  sec- 
tion 1192  of  the  Code  of  Civil  Procedure  as  a  condition  of  reliev- 
ing their  property  from  liability  for  the  cost  of  the  work  performed 
at  the  request,  of  the  lessee,  though  such  owners  have  no  knowledge 
as  to  the  scope  of  said  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Jas.  M.  Troutt,  Judge. 
Reversed  in  part ;  aflBrmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pringle  &  Bobbins  and  Arthur  H.  Bedington  for  Appel- 
lants. 

H.  E.  Eells  and  Maxwell  McNutt  for  Respondents. 

HAVEN,  J. — The  appeal  is  from  a  decree  of  foreclosure  of 
three  contractors'  liens  against  the  leasehold  interest  of  ap- 
pellants in  certain  premises  in  San  Francisco.  The  cldms 
of  lien  sued  upon  are  based  upon  work  performed  in  the  mak- 
ing of  alterations  and  repairs  to  a  portion  of  the  building  on 
said  premises,  occupied  by  one  J.  0.  Long  as  a  sublessee  of 
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appellants.  Mr.  hong  died  on  March  31,  1914,  while  said 
alterations  and  repairs  were  in  progress.  Upon  his  death  the 
workmen  were  withdrawn  and  all  work  stopped.  The  lien 
claims  here  involved  cover  work  which  was  all  performed 
prior  to  the  death  of  Mr.  Long,  at  his  instance  and  request. 
[1]  Appellants  claim  that  two  of  these  liens  were  filed  pre- 
maturely because  the  contracts  upon  which  they  are  based 
had  not  been  completed  prior  to  such  filing.  The  court  found 
that  each  of  the  said  contracts  was  completed  on  March  31, 
1914.  It  is  asserted  that  this  finding  is  unsupported  by  the 
evidence,  for  the  reason  that  the  entire  alterations  and  re- 
pairs contemplated  in  the  arrangement  between  Mr.  Long  and 
said  two  respective  claimants  were  not  finished  at  that  time. 
It  appears  from  the  evidence  that  Mr.  Long  purposed  some- 
what extensive  alterations  in  the  interior  arrangements  of  a 
market,  oyster-stand,  and  barber-shop  which  occupied  the  por- 
tion of  the  building  of  which  he  was  the  lessee ;  that  prepara- 
tory to  these  general  alterations  he  desired  to  change  the  loca- 
tion of  the  barber-shop  and  oyster-stand,  and  employed  the 
plaintiffs  to  perform  the  plumbing,  electrical  wiring,  and 
painting  necessary  for  that  purpose ;  that  there  was  no  definite 
price  agreed  upon  nor  plan  adopted  for  all  these  preliminary 
changes,  but  that  the  work  was  laid  out  from  day  to  day  as 
it  progressed,  and  plaintiffs  followed  the  instructions  given 
to  them  from  time  to  time  by  Mr.  Long,  or  his  superintend- 
ing contractor,  as  to  the  manner  of  its  performance.  Both 
of  the  plaintiffs,  to  whose  claims  the  objection  now  under  con- ' 
sideration  is  made,  testified  that  all  the  work  which  Mr.  Long 
had  requested  had  been  performed  prior  to  his  death.  This 
evidence  is  suflScient  to  sustain  the  findings  of  the  trial  court 
that  the  contracts  of  these  plaintiffs  had  been  coippleted  on 
March  31,  1914.  [2]  It  further  appears  that  the  employees 
of  both  plaintiffs  were  working  on  the  premises  at  the  time 
of  the  death,  and  that  all  the  changes  contemplated  in  the 
preliminary  work  had  not  then  been  made,  but  were  com- 
pleted at  a  later  date.  In  view  of  the  nature  of  the  arrange- 
ment between  Mr.  Long  and  plaintiffs,  it  cannot  be  said  that 
there  remained  any  uncompleted  contract  between  them  at 
the  date  of  the  former's  death.  The  evidence  last  referred 
to  is  not  necessarily  inconsistent  with  full  performance  of 
whatever  contracts  of  the  character  above  indicated  were 
made. 
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[3]  The  lien  of  Castagnino  Bros,  was  upon  a  claim  under 
a  contract  for  painting,  which  the  court  found  was  fully  per- 
formed  on  March  31,  1914.  The  only  evidence  in  the  record 
as  to  the  time  of  completion  of  this  contract  is  the  testimony 
of  one  of  the  claimants  that  the  work  was  finished  on  March 
6,  1914.  This  finding  is,  therefore,  not  supported  by  the  evi- 
dence. [4]  The  notice  of  lien  by  these  claimants  was  filed 
for  record  on  May  11,  1914,  more  than  sixty  days  after  the 
completion  of  their  contract,  as  fixed  by  their  own  testimony. 
Respondent  seeks  to  sustain  this  lien  on  the  ground  that  the 
owners  filed  no  notice  of  completion  under  the  provisions  of 
section  1187  of  the  Code  of  Civil  Procedure,  and  that,  there- 
fore, the  claimants  had  ninety  days  within  which  to  file  their 
lien.  The  record  is  entirely  silent  as  to  the  filing,  or  want 
of  filing,  of  this  notice.  We  have  held  in  the  case  of  Oredy 
V.  Nolle,  pasty  p.  628,  [181  Pac.  666],  that  the  burden  of 
alleging  and  proving  the  failure  of  the  owner  to  file  this  notice 
is  upon  the  plaintiffs.  Having  failed  to  so  allege  and  prove, 
their  lien  was  too   late  and  should  not  have   been  allowed. 

[5]  It  is  further  claimed  that  the  record  does  not  disclose 
when  the  appellants  acquired  knowledge  of  the  making  of  the 
improvements  from  which  the  lien  claims  arose,  and  that  they 
never  obtained  any  knowledge  of  the  scope  and  extent  of  such 
improvements.  No  evidence  was  introduced  upon  this  mat- 
ter. Its  determination  rests,  therefore,  upon  the  pleadings. 
The  answer  of  appellants  contains  the  following  allegations: 
**  Answering  paragraph  11  of  said  first  cause  of  action  these 
defendants  admit  that  the  defendants  S.  J.  Pringle  and  E.  C. 
Pringle  had  knowledge  that  certain  alterations  and  repairs 
were  to  be  made  in  said  building,  but  deny  that  said  S.  J. 
Pringle  and  E.  C.  Pringle  had  full  knowledge  of  the  altera- 
tions and  repairs  in  said  complaint  set  forth,  and  in  this  par- 
ticular said  defendants  S.  J.  Pringle  and  E.  C.  Pringle  allege 
that  said  J.  0.  Long  informed  them  that  he  desired  to  make 
certain  alterations  and  repairs  and  that  these  defendants  then 
requested  that  a  full  plan  of  the  repairs  be  submitted  to  them 
for  their  approval,  and  that  said  J.  0.  Long  failed  to  submit 
said  plan  showing  said  alterations  and  repairs,  and  these  de- 
fendants allege  that  while  they  knew  that  said  J.  0.  Long 
had  commenced  work  in  said  building,  that  they  did  not  know 
just  what  the  scope  of  the  said  work  was.*'  The  knowledge 
admitted  by  the  foregoing  allegations  was  suflScient,  in  our 
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opinion,  to  require  the  filing  of  the  notice  prescribed  by  sec- 
tion 1192  of  the  Code  of  Civil  Procedure  as  a  condition  of 
relieving  appellants'  property  from  liability  for  the  cost  of 
the  work  performed  at  the  request  of  Mr.  Long.  Such  knowl- 
edge need  only  be  suflBcient  to  put  a  prudent  man  on  inquiry. 
(Gentle  v.  Bntton,  158  Cal.  328,  332,  [111  Pac.  9].)  Where 
it  is  shown  that  the  owners  had  knowledge  of  the  improve- 
ments, the  giving  of  the  notice  of  nonliability  under  the  above 
section  becomes  a  matter  of  defense  to  be  pleaded  and  proved 
by  defendants.  {West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275,  277,  [22  Pac.  231] ;  Boscus  v.  BoJUig,  173  Cal.  687,  691, 
[162  Pac.  100] .)     The  appellants  did  not  meet  this  burden. 

The  judgment  is  reversed  in  so  far  as  it  decrees  a  lien 
in  favor  of  the  plaintiffs  Henry  P.  Castagnino  and  Emanuel 
'Castagnino,  as  copartners  doing  business  under  the  firm,  name 
and  style  of  Castagnino  Bros.  In  all  other  respects  the 
judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  9,  1919,  and  the  following 
opinion  then  rendered  thereon: 

"  HAVEN,  J. — ^The  appellants  in  this  action  have  filed  a 
petition  for  rehearing,  claiming  that  the  court  has  misin- 
terpreted the  contracts  of  the  lien  claimants  Perazzi  and 
Decker  Electrical  Construction  Company,  as  set  forth  in  their 
respective  claims  of  lien ;  and,  further,  that,  under  the  inter- 
pretation of  the  contracts  adopted  by  the  court,  the  lien 
claimants  were  not  original  contractors  and,  therefore,  their 
liens,  not  having  been  filed  within  thirty  days,  were  invalid. 
Appellants  also  request  a  modification  of  the  former  opinion 
as  to  the  prorating  of  the  costs  on  appeal.  In  this  latter 
reqi^'^st  the  respondents  have  joined  in  a  separate  petition, 
urging,  however,  a  different  basis  of  division  of  costs. 

It  appears  from  the  notices  of  lien  filed  by  said  Perazzi 
and  Decker  Electrical  Construction  Company  that  each  of 
said  claimants  alleged  a  contract  consisting  of  two  items; 
first,  the  performance  of  certain  work  in  changing  the  loca- 
tion  of  the  barber-shop,  for  which  in  each  case  a  definite  con- 
tract price  was  agreed  upon;  and,  secondly,  for  the  perform- 
ance of  certain  other  work,  with  regard  to  which  no  definite 
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price  was  agreed  upon,  but  each  of  the  claimants  was  to  be 
paid  the  reasonable  value  thereof.  The  evidence  disclosed 
that  all  of  the  work  upon  the  barber-shop  had  been  performed 
prior  to  the  death  of  Mr.  Long.  The  remaining  work  under 
each  contract  was  in  the  process  of  performance  at  the  time 
of  Mr.  Long's  death.  It  is  with  reference  to  that  work  that 
the  construction  of  the  contracts  set  forth  in  the  former  opin- 
ion is  applicable.  There  was  a  definite  contract  between 
each  of  the  lien  claimants  and  Mr.  Long,  as  alleged  in  their 
respective  claims  of  lien  and  as  established  by  their  testimony. 
A  part  of  each  contract  was  for  the  performance  of  certain 
work  at  a  definite  price,  all  of  which  had  been  performed 
before  Mr.  Long's  death.  The  extent  and  nature  of  the  bal- 
ance of  the  work  under  the  contracts  was  dependent  upon 
instructions  to  be  given  from  day  to  day  by  Mr.  Long  or  his 
agent.  The  possibility  of  the  continuance  of  such  instructions 
from  that  source  was  terminated  by  the  death  of  Mr.  Long. 
While,  therefore,  the  lien  claimants  were  original  contractors, 
we  are  satisfied  th^t  there  were  no  uncompleted  contracts  at 
the  time  of  the  death  of  Mr.  Long,  in  the  sense  that  the  finding 
of  the  trial  court  of  completion  on  March  31,  1914,  was  not 
supported  by  the  evidence.  Being  original  contractors,  the 
liens  which  were  filed  fifty-five  days  after  the  date  of  comple- 
tion were  in  time. 

In  the  former  opinion  it  is  held  that  two  of  the  liens  in- 
volved in  these  consolidated  cases  were  valid  and  one  was 
invalid.  It  is,  urged  by  both  parties  to  the  appeal  that  under 
such  circumstances  the  costs  of  the  appeal  should  be  prorated 
between  them.  This  contention  is  well  founded  and  is  sup- 
ported by  precedent  in  similar  cases. 

.  It  is,  therefore,  ordered  that  appellants'  petition  for  a  r^ 
hearing  be,  and  the  same  is  hereby,  denied ;  that  the  opinion 
heretofore  filed  herein  be,  and  the  same  is  hereby,  modified 
by  adding  at  the  close  thereof  the  following: '* And  it  is 
further  ordered  that  appellants  recover  such  proportion  of 
their  costs  on  appeal  as  the  amount  of  the  lien  of  Henry  F. 
Castagnino  and  Emanuel  Castagnino,  as  copartners  doing 
business  under  the  name  of  Castagnino  Bros.,  bears  to  the 
total  amount  of  the  three  liens  involved  in  the  appeal;  and 
that  the  respondents  recover  such  proportion  of  their  costs 
on  appeal  as  the  total  amount  of  the  two  liens  of  H.  J.  Perazzi 
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and  Decker  Electrical  Construction  Company  bears  to  the 
total  amount  of  the  three  liens  involved  in  the  appeaL'' 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme 'court  on  June  9,  1919. 

All  the  Justices  concurred. 


(dr.  No.  fiWS.    First  Appeflate  District,  Divirion  One.— April  10, 1919.] 

CLOVIS  FRUIT  COMPANY  (a  Corporation),  Respondent, 
V.  CALIFORNIA  WINE  ASSOCIATION  (a  Corpora- 
tion), Appellant. 

11]  Sales — Option  to  Oakosl  Contract— Exebctse  Within  Beason- 
ABLB  Tims. — ^Where  a  eontraet  for  the  purchase  of  grapes  proyidee 
that  if  the  tax  on  brairdy  used  in  fortifying  wines  shall  be  in- 
creased from  a  giren  snm  per.  gallon,  the  pnrchaser  might  at  its 
option  terminate  the  contract  by  giving  notice,  to  that  effect,  and 
thereafter  such  tax  is  increased,  the  purchaser  exercises  its  option 
to  cancel  the  contract  within  a  reasonable  time  where  it  gives  the 
notice  of  cancellation  two  and  one-half  months  before  the  com- 
mencement of  the  vintage  season,  or  seven  months  after  the  occur- 
rence of  the  event  giving  rise  to  the  right  of  cancellation,  where 
such  delay  is  not  for  any  unfair  purpose  and  the  growers  have 
•offered  no  loss  or  prejudice  because  of  snch,  delay. 

[8]  Id. — ^When  Time  Material — Object  op  I«aw. — Time  is  material 
in  such  cases  so  far  only  as,  when  associated  with  other  circum- 
stances, it  may  produce  injury  or  unjust  consequences. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pillsbury,  Madison  &  Sutro,  Alfred  Sutro  and  A.  D.  Plaw 
for  Appellant. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Respondent. 
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KERRIGAN,  J.— Plaintiff,  as  assignor  of  twenty-two 
claims  arising  under  as  many  separate  contracts  made  by  de- 
fendant with  plaintiff's  assignors  for  the  purchase  of  grapes, 
brought  suit  against  defendant  for  the  alleged  breach  of  the 
contracts.  Plaintiff  had  judgment  for  $4,932.32,  and  defend- 
ant appeals. 

The  complaint  consists  of  twenty-two  separate  causes  of 
action.  For  the  purposes  of  this  appeal  they  may  be  said  to 
be  identical,  as  they  grow  out  of  similar  action  taken  by  de- 
fendant with  regard  to  each  of  said  contracts.  The  substance 
of  each  cause  of  action,  of  the  answers  thereto,  and  of  the 
findings  on  the  issues,  is,  it  is  conceded,  correctly  stated  in 
defendant's  opening  brief,  as  follows:  On  a  certain  date 
plaintiff's  respective  assignor,  mentioned  in  the  particular 
cause  of  action,  made  an  agreement  with  the  defendant  for 
the  sale  of  the  crops  of  wine  grapes  over  a  period  of  years  at 
a  fixed  price  per  ton,  grown  on  the  respective  vineyard  of  each 
assignor.  In  the  vintage  season  of  1915,  between  August  15th 
and  November  15th  of  that  year,  each  respective  assignor,  it 
is  alleged,  raised  and  produced  a  certain  tonnage  of  wine 
grapes,  which  he  offered  to  deliver  to  defendant,  but  defend- 
ant refused  to  receive  or  to  pay  for  the  same.  Each  agree- 
ment is  alleged  to  have  been  in  full  force  and  effect,  and  never 
to  have  been  canceled,  terminated,  or  ended.  An  assignment 
of  each  respective  agreement  to  the  plaintiff  is  alleged,  and  it 
is  then  alleged  that  plaintiff,  by  reason  of  the  premises  stated 
in  each  cause  of  action,  has  been  damaged  in  a  certain  sum. 

The  answers  to  the  causes  of  action  may  also,  for  the  pur- 
pose of  this  appeal,  be  said  to  be  identical.  So  far  as  ma- 
terial here,  the  issues  raised  by  the  answer  may  be  stated  as 
follows:  Defendant  denied  that  any  assignor  offered  to  de- 
liver any  of  the  1915  grapes  to  it  or  that,  in  violation  of  the 
agreement,  it  refused  to  receive  or  pay  for  the  grapes.  It 
also  denied  that  the  agreement  was  in  full  force  and  effect 
or  that  it  had  not  been  canceled  or  terminated  or  'ended. 

As  a  further  and  separate  defense  it  averred  that  in  each 
contract  sued  on  it  is  provided  that,'  should  the  United  States 
laws  be  so  modified  that  the  tax  on  brandy  used  in  fortifying 
wine  should  be  greater  than  six  cents  per  proof  gallon  then  the 
defendant  might,  at  its  option,  cancel  the  contract  by  giving 
written  notice  ot  such  cancellation  to  each  respective  assio:nor 
of  plaintiff ;  'bat  by  the  tenns  of  the  act  of  Congress  of  Octo- 
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ber  22,  1914,  the  United  States  laws  were  so  modified  that 
the  tax  on  brandy  used  in  fortifying  was  increased  from  six 
cents  per  proof  gallon  to  fifty-five  cents  per  proof  gallon,  and 
that  on  or  about  April  21,  1915,  the  commissioner  of  internal 
revenue  of  the  United  States  ruled  that  on  and  after  Jan- 
uary 1,  1916,  the  tax  on  brandy  used  in  fortifying  would  be 
increased  to  $1.10  per  proof  gallon,  and  that  thereupon,  and 
prior  to  the  alleged  tender  of  any  grapes  by  each  respective 
assignor  of  the  plaintiff  to  the  defendant,  and  prior  to  knowl- 
edge by  the  defendant  of  any  assignment  of  the  contract  to 
plaintiff,  defendant  canceled  or  terminated  the  contract  of 
each  assignor  by  giving  each  assignor  written  notice  of  can- 
cellation, and  that  each  assignor  accepted  the  notice  and  there- 
after treated  the  contract  as  canceled  or  terminated  and  of  no 
force  or  etfect. 

The  trial  was  by  the  court,  without  a  jury.  The  court 
found  for  the  plaintiff  and  made  findings  in  accordance  with 
the  allegations  of  the  complaint;  it  also  found  the  averments 
'of  the  separate  and  special  defense  of  the  answer  to  be  true, 
except  that  it  found  that  the  defendant  did  not  give  notice 
of  cancellation  of  the  contracts  within  a  reasonable  time  after 
the  act  of  October  22, 1914,  was  passed,  and  that  the  contracts 
were  therefore  not  canceled  but  were  in  full  force  and  effect. 

At  the  trial  plaintiff  offered  no  evidence  to  sustain  its 
allegation  of  a  tender  and  offer  of  performance,  taking  the 
position  that  such  evidence  was  unnecessary  because  of  the 
fact  that  it  appears  from  the  matter  set  forth  in  defendant's 
further  and  separate  defense  that  such  an  offer  would  have 
been  futile.  Against  the  objection  of  the  defendant  the  court 
accepted  this  view,  and  at  the  conclusion  of  plaintiff's  case 
denied  defendant's  motion  for  nonsuit.  Thereupon  in  sup- 
port of  the  allegations  of  its  separate  defense  the  'defendant 
introduced  evidence,  from  which  it  appeared  that  the  plain- 
tiff's various  assignors  had  been  given  written  notice,  under 
date  of  June  1, 1915,  of  the  cancellation  of  the  contract. 

It  is  conceded  that  an  averment  of  performance  will  not 
be  supported  by  proof  of  a  legal  excuse  for  nonperformance. 
{Estate  of  Warner,  158  Cal.  441,  445,  [111  Pac.  352].)  It  is 
also  conceded  to  be  a  general  rule  of  pleading  that  a  defend- 
ant may  plead  inconsistent  defenses,  and  that  where  there 
are  several  answers,  an  admission  made  in  one  is  not  avail- 
able to  destroy  the  efficacy  of  the  averments  or  denials  of  the 

40  Cal.  App.— 40 
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others.  {Miles  y.  Woadtvard,  115  Cal.  308,  [46  Pac.  1076].) 
These  fundamental  rules  of  pleading  were  ignored  in  the  trial 
of  this  case,  but  the  consequence  of  the  failure  to  observe 
them,  and  several  minor  questions  involving  the  correctness 
of  rulings  upon  matters  of  evidence,  need  not  be  here  con- 
sidered in  view  of  the  conclusion  we  have  reached  on  a  ques- 
tion which  goes  to  the  merits  of  the  case. 

[1]  The  principal  question  raised  by  the  appeal  is  whether 
or  not  the  defendant  within  a  reasonable  time  exercised  its 
option  to  cancel  the  contracts  after  the  occurrence  of  the 
event  giving  it  the  right  to  do  so. 

On  this  phase  of  the  case  the  evidence  is  without  conflict. 
Summarized,  it  shows  tht^t  «ach  of  the  contracts  in  question 
provided  that  if  the  tax  on  brandy  used  in  fortifying  wines 
should  be  increased  from  six  cents  a  gallon,  the  defendant 
might  at  its  option  terminate  the  contract  by  giving  notice 
to  that  effect ;  that  by  an  act  of  Congress  of  October  22,  1914, 
the  tax  on  such  brandy  was  increased  from  six  to  fifty-five 
cents  per  proof  gallon;  that  on  June  1,  1915,  defendant  gave 
written  notice  of  cancellation  of  the  contract.  The  contracts 
called  for  deliveries  of  grapes  for  the  years  from  1913  to 
1917.  It  was  agreed  that  the  vintage  season  each  year  is 
from  August  15th  to  November  15th,  from  which  it  is  evi- 
dent that  no  delivery  of  grapes  could  be  made  before  the  first 
mentioned  date. 

What  is  a  reasonable  time  in  any  case  depends  upon  the 
circumstances  of  the  particular  case.  {Smiih  v.  Pelion  Water 
Wheel  Co.,  151  Cal.  394,  [90  Pac.  934] ;  Salmon  Box  Co.  v. 
Helena  Box  Co.,  147  Fed.  408,  [77  C.  C.  A.  586].)  In  the 
case  of  Colfax  Cotunty  v.  Butler  County,  83  Neb.  803,  [120 
N.  W.  444],  it  is  held  that  a  reasonable  time,  when  no  time  is 
specified,  is  a  question  of  law,  and  depends  upon  the  subject 
matter  and  the  situation  of  the  parties. 

[2]  Time,  in  the  abstract,  is  not  essential.  It  is  material 
60  far  only  as,  when  associated  with  other  circumstances,  it 
may  produce  injury  or  unjust  consequences.  The  great  ob- 
ject of  the  rule  of  law  on  this  subject  is  to  prevent  injury  or 
wrong;  and  the  main  question  in  each  case  should  be.  Is  there 
any  just  cause,  because  of  d^elay,  to  object  to  the  cancellation! 
(Hogan  v.  Tucker,  116  Ky.  918,  [77  S.  W.  197,  199].)  Here, 
while  the  notice  of  cancellation  was  given  about  seven  months 
after  the  occurrence  of  the  event  giving  rise  to  the  right  of 
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cancellation,  it  was  yet  two  and  one-half  months  before  the 
commencement  of  the  vintage  or  crushing  teason  and  about 
five  months  before  its  close;  and  there  is  no  evidence  in  the 
record  to  show  that  any  of  plaintiflf's  assignors  were  preju- 
diced because  the  notice  was  not  sooner  given.  No  witness 
testified  that  had  earlier  notice  been  given  the  assignors  of 
plaintiff  could  have  disposed  of  their  grapes  to  better  advan- 
tage than  they  actually  did.  Uncontradicted  evidence  intro- 
duced by  the  defendant  was  to  the  effect  that  according  to 
the  custom  in  Fresno  County  (the  place  in  which  these  con- 
tracts were  to  be  executed)  contracts  for  the  sale  of  grapes 
are  made  each  year  during  the  vintage  season;  and,  indeed, 
the  first  witness  called  by  the  plaintiff,  one  of  its  assignors, 
testified  that  he  made  no  attempt  to  sell  his  1915  crop  of 
grapes  until  September  of  that  year..  For  aught  that  appears 
in  the  record  the  defendant  may  have  had  a  very  good  reason 
for  not  sooner  giving  the  notice  of  cancellation,  which  reason 
may  have  related  to  the  mutual  interest  of  the  parties.  It 
certainly  does  not  appear  that  the  delay  was  for  any  unfair 
purpose.  But  however  that  may  be,  plaintiff  cannot  base  its 
claim  that  the  notice  was  not  timely  upon  a  mere  surmise  or 
some  possibility  which  has  no  foundation  in  fact.  To  sub- 
stantiate its  position  that  the  notices  were  not  seasonably 
given,  plaintiff  must  base  the  same  upon  some  competent  evi- 
dence showing  the  assignors  of  plaintiff  to  have  been  injured 
or  to  have  suffered  loss  or  prejudice.  This  the  plaintiff  has 
not  done,  and  the  finding  of  the  trial  court  that  the  notice  of 
cancellation  was  not  given  within  a  reasonable  time  is  not  sus- 
tained by  the  evidence. 
The  judgment  is  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgQient  in  the  district  court  of  appeal,  was  denied  by 
the  suprenle  court  on  June  9,  1919. 

All  the  Justices  concurred. 
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[Cly.  No.    2769.    Firrt    Appellate    District,  Division  Two. — ^April  11, 

1919.] 

M.   A.   GBEELT,   Appellant,  v.   GERALD   B.   NOBLE, 
tlespondent. 

[1]  Pleadino — Waivee  or  Estoppel  as  to  Defense. — If  the  pluatiif 
relies  on  waiver  or  estoppel  as  to  any  defense  which  would  other- 
wise be  available  to  the  defendant  under  the  facts  stated  in  the 
complaint,  the  facts  constituting  such  waiver  or  estoppel  must  be 
pleaded  in  the  first  instance. 

[2]  Mechanics'  Liens  —  Notice  of  Completion  —  Delated  Piling  of 
Claim — Defense — E'stoppel — Pleading — Peoop. — Where,  in  an  ac- 
tion to  foreclose  a  mechanic's  lien,  notice  of  claim  of  which  was  filed 
more  than  sixty  but  less  than  ninety  days  after  the  completion  of 
the  work,  the  plaintiff  relies  upon  the  failure  of  the  defendant 
to  file  the  notice  of  completion  provided  for  in  section  1187  of  the 
Code  of  Civil  Procedure,  he  must  plead  and  prove  the  facts  con- 
stituting such  estoppel. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  T,  Nourse,  Judge. 
AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  Knight  and  P.  E.  Boland  for  Appellant 

Prank  W.  Sawyer  for  Respondent. 

HAVEN,  J. — Plaintiff  appeals  upon  the  judgment-roll 
alone  in  an  action  to  foreclose  an  original  contractor's  lien  for 
street  improvements,  claimed  by  plaintiff  under  the  provisions 
of  section  1191  of  the  Code  of  Civil  Procedure.  The  plaintiff 
alleged,  and  the  court  found,  that  the  work  upon  which  the 
lien  was  based  was  fully  completed  and  performed  on  June 
4, 1917 ;  and  that  plaintiff's  claim  of  lien  was  filed  in  the  office 
of  the  county  recorder  on  August  6,  1917,  more  than  sixty 
days  after  the  completion  of  the  work.  Prom  these  facts  the 
court  reached  the  conclu^sion  of  law  that  the  claim  of  lien  was 
not  filed  within  the  time  required  by  section  1187  of  the  Code 
of  Civil  Procedure  and  was,  therefore,  invalid.  There  is 
neither  allegation  in  the  complaint  nor  finding  as  to  the  filing. 
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or  want  of  filing,  by  the  owner  of  the  notice  of  completion 
provided  for  in  said  section. 

The  appeal  presents  the  single  question  as  to  whether  or  not 
it  is  incumbent  upon  the  plaintiff,  in  order  to  obtain  the  bene- 
fit of  the  ninety-day  period  for  filing  liens  specified  in  the 
closing  sentence  of  section  1187  of  the  Code  of  Civil  Procedure, 
to  allege  and  prove  that  the  owner  did  not  file  the  notice  of 
completion  therein  provided  for.  Counsel  for  appellant  state 
that  this  question  has  never  been  considered  by  the  appellate 
courts  of  this  state,  and  we  have  found  no  case  in  which  the 
exact  question  is  involved.  In  Meyer  v.  City  Street  Improve- 
ment Co.,  164  Cal.  645,  [130  Pac.  215],  it  was  held  that  a 
claim  of  lien  for  street  work  under  section  1191  of  the  Code  of 
Civil  Procedure  was  in  time  if  filed  within  ninety  days  after 
the  completion  of  the  work.  That  decision  is  based  upon  an 
interpretation  of  the  mechanic's  lien  law  as  it  existed  prior  to 
the  amendments  of  1911,  and  expressly  states  that  it  does  not 
determine  the  effect  of  the  revised  act.  The  present  pro^- 
sions  of  section  1187  apply  to  liens  claimed  under  any  section 
of  the  chapter  on  mechanics'  liens.  (Boscus  v.  Waldmann, 
31  Cal.  App.  245,  254,  [160  Pac.  180].) 

In  order  to  maintain  an  action  for  the  foreclosure  of  a  lien 
under  section  1187  of  the  Code  of  Civil  Procedure,  it  was 
necessary  for  plaintiff  to  allege  that  his  claim  of  lien  was  filed 
within  the  time  therein  specified.  That  time  is  limited  to  a 
period  of  sixty  days  after  the  completion  of  the  work,  with  the 
proviso  that,  if  the  owner  fails  to  file  the  notice  of  completion 
therein  provided  for,  he  "shall  be  estopped  in  any  proceed- 
ings for  the  foreclosure  of  any  lien  provided  for  in  this  chap- 
ter from  maintaining  any  defense  therein  based  on  the  ground 
that  said  lien  was  not  filed  within  the  time  provided  in  this 
chapter ;  provided,  that  all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  any  building,  improve- 
ment or  structure,  or  the  alteration,  addition  or  repair 
thereto."  This  is  a  statutory  declaration  of  an  estoppel 
against  the  owner,  based  on  his  failure  to  file  the  notice  re- 
ferred to.  [1]  It  is  settled  law  in  this  state  that:  '* If  the 
plaintiff  relies  on  waiver  or  estoppel  as  to  any  defense  which 
would  otherwise  be  available  to  the  defendant  under  the  facts 
stated  in  the  complaint,  the  facts  constituting  such  waiver  or 
estoppel  must  be  pleaded  in  the  first  instance."  {Goorberg 
Y.  Western  Assur.  Co.,  150  Cal.  510,  519,  [119  Am.  St.  Rep. 
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246,  11  Ann.  Cas.  801,  10  L.  R.  A.  (N.  S.)  876,  89  Pac.  130, 
133] ;  NewJudl  v.  EatcTi,  134  Cal.  269,  273,  [55  L.  E.  A.  673, 
66  Pac.  266].) 

[2]  The  complaint  alleges  facts  which  show  that  plain- 
tiff has  no  cause  of  action  under  the  sixty-day  limitation  con- 
tained in  the  first  t)art  of  section  1187  of  the  Code  of  Civil 
Procedure;  and  fails  to  plead  any  facts  showing  that  the 
ninety-day  limitation  is  applicable  to  his  case.  In  other 
words,  plaintiff  pleads  Iwmself  without  the  terms  of  one  por- 
tion of  the  section,  and  does  not  plead  himself  within  the  other 
portion  thereof.  The  sixty-day  limitation  is  a  defense  which 
is  available  to  the  defendant,  unless  he  is  estopped  from  rely- 
ing upon  it  by  reason  of  his  failure  to  file  the  notice  of  com- 
pletion. In  order  to  prove  the  filing  of  his  lien  within  the 
statutory  period,  plaintiff  must  rely  upon  this  estoppel.  If 
he  so  relies,  he  must  plead  and  prove  the  facts  constituting 
such  estoppel.  Having  failed  to  do  so,  the  trial  court  was 
correct  in  holding  that  his  lien  was  too  late,  and  for  that 
reason  invalid. 

The  judgment  is  affirmed* 

Langdon,  P.  J.,  and  Brittain,  J.,  concurrecL 


[dr.  No.  2504    iint  Appellate  District,  DiTision  One.— April  11, 1919.] 

In  the  Matter  of  the  Accusation  of  BAR  ASSOCIATION 
OP  SAN  FRANCISCO  v.  CLIFFORD  McCLELLAN. 

[1]  Attoenit  and  Client — Ck)LLBCTioN  of  Monet  Dub  Clibnt— Putt 
or  Attoenet. — It  ie  the  plain  duty  of  an  attorney  to  notify  hifl 
client  with  reasonable  diligence  of  the  collection  by  him  of  money 
due  his  client,  and  to  promptly  pay  over  the  same  upon  the  settle- 
ment of  his  fee,  and  in  no  case  is  he  warranted  in  falsely  stating 
that  the  money  has  not  been  receiyed. 

[2]  Attobnbt  at  Law — ^Unpropessionai*  Conduct — ^Disbaemknt. — In 
this  disbarment  proceeding  the  conduct  of  the  accused,  although  it 
amounted  to  a  gross  neglect  to  fulfill  his  obligation  to  his  client, 
and  constituted  unprofessional  conduct,  Was  not  such  as  to  call  for 
disbarment. 
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PROCEEDING  to  disbar  an  attorney  at  law.  Accusation 
dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  S.  Brittaiui  Nathan  Moran  and  Bert  Schlesinger  for 
Petitioner. 

Edward  Lande  for  Respondent. 

THE  OOURT.— This  is  a  proceeding  instituted  by  the  Bar 
Association  of  San  Francisco  for  the  disbarment  of  Clifford 
McClellan,  an  attorney  and  counselor  at  law. 

The  accusation  contains  three  separate  charges: 

(1)  That  the  accused  misappropriated  funds  belonging  to 
his  client  in  the  course  of  professional  employment. 

(2)  Willful  concealment  and  denial  on  his  part  of  the 
moneys  collected. 

(3)  The  making  of  a  false  and  fraudulent  claim  to  a  por- 
tion of  the  money  received. 

The  accused  denied  all  the  charges. 

The  evidence  presented  upon  the  first  and  third  counts  of 
the  accusation  is  voluminous.  Under  it  a  conflict  exists  which 
should  be  resolved  in  favor  of  the  accused.  No  useful  pur- 
pose, therefore,  would  be  subserved  by  narrating  or  closely 
analyzing  it. 

In  support  of  the  second  count,  however,  and  the  one  mainly 
relied  upon  for  the  penalty  sought  to  be  imposed,  the  evidence 
shows  that  the  accused  was  employed  by  one  Elizabeth 
Douglas,  a  widow,  to  collect  the  proceeds  of  an  insurance 
policy  on  the  life  of  her  deceased  husband.  Payment  of  the 
policy  was  at  first  refused  by  the  insurance  company,  but 
finally  the  accused  received  a  check  in  settlement  of  the  claim 
for  the  sum  of  $1,189.75.  The  check  was  received  by  him  on 
November  20,  1917,  and  he  deposited  the  same  in  his  personal 
bank  account,  but  failed  to  advise  his  client  that  he  had  re- 
ceived payment  until  some  two  months  later,  when  demand 
was  made  upon  him  for  a  settlement  after  his  client  had  re- 
ceived information  that  the  claim  had  been  paid.  The  de- 
mand ^as  made  by  attorneys  employed  by  Mrs.  Douglas,  and 
a  settlement  was  had  between  them  and  the  accused,  where- 
upon the  amount  agreed  upon  was  paid,  which  amount,  Mrs. 
Douglas  testified,  was  satisfactory  to  her. 
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Accused  does  not  deny  that  he  failed  to  advise  his  client 
of  the  receipt  of  the  money,  but  he  seeks  to  justify  his  tardi- 
ness in  turning  over  the  amount  on  the  ground  that  his  ac- 
counts with  her  were  confused,  and  that  he  was  ignorant  of 
the  exact  amount  to  which  he  was  entitled,  and  that  the  stress 
of  business  prevented  him  from  informing  himself  upon  the 
subject.  There  is  also  testimony  to  the  effect  that  the  ac- 
cused informed  his  client  that  he  had  not  collected  the  money 
at  a  time  when  it  was  in  his  possession.  This  the  accused 
denies.  It  is  true  that  the  accused  was  entitled  to  a  portion 
of  the  fund  collected  as  compensation  for  his  services,  the 
amount  of  which  had  not  been  definitely  fixed  and  determined. 
While  the  retention  of  this  portion  was  justified,  it  did  not 
free  him  from  his  duty  of  advising  his  client  that  the  collec- 
tion had  been  made.  [1]  It  is  the  plain  duty  of  an  attorney 
to  notify  his  client  with  reasonable  diligence  of  the  collection 
by  him  of  money  due  his  client,  and  to  promptly  pay  over 
the  same  upon  the  settlement  of  his  fee,  and  under  no  circum- 
stances is  he  warranted  in  falsely  stating  that  the  money  has 
not  been  received. 

[2]  The  conduct  of  the  accused  is  blameworthy  for  its 
laxity  in  this  particular;  yet  we  do  not  feel  from  a  careful 
review  of  the  evidence  that  it  calls  for  the  drastic  meas- 
ure of  disbarment.  His  delay,  however,  as  shown  by  the 
evidence,  was  a  gross  neglect  to  fulfill  his  obligation,  and  con- 
stittited  unprofessional  conduct,  which  calls  for  the  censure 
of  this  court.  It  is  to  be  hoped  that  the  bringing  of  these 
proceedings  by  the  Bar  Association  of  San  Francisco, 
prompted  by  a  high  sense  of  duty,  may  prove  a  warning  to 
the  accused,  and  cause  him  to  so  acquit  himself  in  the  future 
as  to  avoid  the  slightest  appearance  of  infidelity  to  profes- 
sional duty. 

The  accusation  is  dismissed. 
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[CSy.  No.  2615.    Second  Appellate  District,  Division  One. — April  11, 

1919.] 

VINTON  B.  DURAN,  Respondent,  v.  YELLOW  ASTER 
MINING  AND  MILLING  COMPANY  (a  Corporation), 
Appellant. 

[1]  Negligence  —  Action  for  Damages  fob  Personal  Injuries  — 
Brbakino  of  Rope — ^Want  of  Satisfactory  Explanation — Infer- 
KNOB — Finding. — In  an  action  for  damages  for  personal  injuries 
suffered  by  plaintiff  through  the  breaking  of  a  rope  which  was 
being  used  by  defendant's  employees,  including  plaintiff,  in  putting 
back  and  placing  a  dump-car  upon  the  track  off  which  it  had  rolled, 
if  the  evidence  produced  by  the  plaintiff  showing  his  injury  by  rea- 
son of  the  breaking  of  the  rope  is  such  as  to  raise  an  inference 
of  negligence,  in  the  absence  of  a  satisfactory  explanation  of  the 
eircumstances  on  the  part  of  the  defendant,  it  cannot  reasonably 
complain  .against  the  finding  of  such  negligence. 

[2]  Id. — Cause  of  Injury  —  Control  of  Defendant  —  Evidence  of 
Want  of  Care. — ^When  a  thing  which  causes  injury  is  shown  to  be 
under  the  management  and  control  of  the  defendant,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  a  want  of  care. 

[3]  Id. — Spontaneous  Exclamations — Admissibiuty  as  Evidence.-— 
In  an  action  for  damages  for  personal  injuries,  evidence  of  a  spon- 
taneons  declaration  uttered  by  the  plaintiff  at  the  time  of  the  injury 
is  admissible. 

[4]  Id. — ^Measure  of  Damages — Instructions. — In  an  action  for  dam- 
ages for  personal  injuries,  it  is  not  error  to  instruct  the  jury  that  "if 
from  the  evidence  in  this  case,  the  jury  should  find  that  the  plaintiff 
has  sustained  damages  as  alleged  in  his  complaint,  then,  to  enable 
the  jury  to  estimate  the  amount  of  such  damages,  it  is  not  neces- 
sary that  any  witness  should  have  testified  or  expressed  an  opinion 
as  to  the  amount  of  such  damages,  but  the  jury  may  make  such 
'  estimate  from  the  evidence  in  the  case  and  by  considering  them  in 
connection  with  their  own  knowledge  and  experience  in  the  affairs 
of  life,"  where  in  other  instructions  the  jury  is  plainly  told  that 
if  they  find  for  the  plaintiff  they  should  award  to  him  only  such 
actual  damages  as  the  evidence  showed  that  he  had  sustained  .  .  .  ," 
taking  into  consideration  his  loss  of  earnings  (if  any),  necessary  ex- 
penses in  medical  and  surgical  aid,  so  far  as  the  same  appear  in 
evidence  in  this  case  (if  any)." 
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£5]  Id. — Amount  of  Damages  Awarded — ^EIvidence. — In  this  action  for 
damages  for  personal  injuries,  in  view  of  the  fact  that  the  plain- 
tiff was  compelled  to  undergo  much  suffering  and  there  was  e?i- 
dence  tending  to  show  permanent  disabilitj  affecting  two  fingers 
of  his  right  hand,  and  other  disabilities  still  continuing  at  the  time 
of  the  trial,  which  was  nearly  tWo  years  after  the  date  of  the  acci- 
dent, there  was  no  such  discrepancy  between  the  evidence  and  the 
amount  of  the  damages  awarded  as  to  raise  an  inference  that  the 
verdict  must  have  been  influenced  by  passion  or  prejudice  on  the 
part  of  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL 
Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ward  Chapman  for  Appellant. 

Prank  P.  Doherty  and  B.  Rey  Schauer  for  Respondent. 

CONRET,  P.  J. — The  defendant  appeals  from  a  judgment 
in  the  sum  of  four  thousand  dollars  and  from  an  order  deny- 
ing its  motion  for  a  new  trial.  The  case  was  tried  by  jury. 
The  action  was  brought  to  recover  damages  for  personal  in- 
juries suffered  by  the  plaintiff  while  in  the  employ  of  the 
defendant.  It  was  alleged  that  the  accident  and  injury  were 
caused  by  negligence  of  the  defendant,  which  negligence  con- 
sisted in  the  selection  and  use  of  a  rope  which  was  insufficient 
in  size,  weight,  and  strength  to  sustain  and  hold  the  weight  of 
a  dump-car  which  had  rolled  oflf  the  track  and  down  the  side 
of  the  dump,  and  the  accident  occurred  while  defendant's  em- 
ployees, including  the  plaintiff,  were  engaged  in  putting  back 
and  placing  the  car  upon  the  track. 

Appellant's  principal  contention  is  that  the  evidence  is  not 
sufficient  to  justify  the  implied  finding  of  negligence.  Coun- 
sel for  appellant  claims  that,  aside  from  the  fact  that  the  rope 
broke,  the  plaintiff  offered  no  evidence  whatever  of  any  lack 
of  care  on  defendant's  part  in  the  selection  of  the  rope  or  in 
the  manner  of  fastening  it,  or  in  any  act  committed  or 
omitted,  unless  possibly  certain  testimony  that  an  engine  was 
permitted  to  run  over  the  rope  where  it  was  tied  on  the  track 
before  the  accident  was  intended  to  give  rise  to  an  inference 
of  negligence. 
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The  evidence  is  undisputed  that  a  new  rope  •£  the  size  and 
quality  used  is  good  for  four  thousand  pounds  dead  weight  on 
a  vertical  lift,  and  if  it  is  a  slightly  used  rope,  one-third 
should  he  deducted.  The  rope  in  question  had  been  used. 
There  is  no  evidence  referring  to  the  tensile  strength  of  such 
a  rope  when  resisting  a  sudden  jerk  or  shock;  so  far  as  the 
evidence  shows,  it  may  be  that  such  a  rope  would  have  broken 
under  a  sudden  strain  produced  by  an  object  weighing  much 
less  than  two-thirds  of  four  thousand  pounds.  It  was  stipu- 
lated that  the  weight  of  the  truck  and  running  gear  of  the  car 
was  one  thousand  six  hundred  pounds ;  that  the  weight  of  the 
bed  independent  of  the  running  gear  and  truck  was  about 
one  thousand  two  hundred  pounds,  making  a  total  weight  of 
two  thousand  eight  hundred  pounds;  and  appellant  claims 
that  the  rope  was  attached  to  the  truck  and  running  gear  at 
the  time  of  the  accident  and  that  the  bed  of  the  car  was  lying 
apart  from  the  truck  and  running  gear.  [1]  If  the  evi- 
dence produced  by  the  plaintiff  showing  his  injury  by  reason 
of  the  breaking  of  the  rope  was  such  as  to  raise  an  inference 
of  negligence,  then,  in  the  absence  of  a  satisfactory  explana- . 
tion  of  the  circumstances  on  the  part  of  the  defendant,  it 
cannot  reasonably  complain  against  the  finding  of  such  negli- 
gence. There  being  no  evidence  necessarily  proving  that  the 
rope  was  reasonably  suflScient  to  resist  a  sudden  strain  caused 
by  an  object  weighing  one  thousand  six  hundred  pounds,  we 
cannot  say  that  the  jury^s  conclusion  upon  the  matter  of  in- 
sufficiency t)f  the  rope  was  not  sustained  by  the  evidence. 
Defendant's  superintendent,  C.  H.  Frye,  was  present  at  the 
time  and  place  of  the  accident.  He  testified  as  a  witness  on 
behalf  of  the  defendant.  According  to  his  testimony,  there 
was  nobody  pulling  on  the  rope ;  it  was  simply  there  as  a  guide 
to  hold  the  c^r  while  the  men  were  working,  and  when  they 
lifted  the  lower  side  up  the  car  came  down  aJittle  bit  and 
snapped  the  rope.  *'As  soon  as  the  car  was  lifted  out  of  the 
muck  on  the  side  that  Mr.  Duran  was  working  on,  you  see, 
it  pulled  the  rope  taut  and  it  snapped." 

There  does  not  appear  to  have  been  any  close  inspection  of 
the  rope  before  it  was  used.  Mr.  Frye  says:  "I  did  not  ex- 
amine the  rope  myself  to  see  if  it  was  in  good  condition; 
if  the  rope  looks  all  right  nobody  pays  any  attention  to  it." 
At  the  commencement  of  the  work  one  end  of  the  rope  was 
tied  to  the  car  and  the  other  end   was  tied  around  the  two 
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tracks  on  the  grade  above.  Afterward  and  before  the  mo- 
ment of  the  accident  an  engine  had  run  over  the  rope  and  cut 
it  in  one  place.  Where  the  rope  ran  over  the  other  rail  of  the 
track  the  rope  was  not  cut,  and  there  is  no  evidence  showing 
the  extent  to  which  the  rope  may  have  been  mashed  and  weak- 
ened in  any  part  except  where  it  was  cut.  It  does  not  appear 
that  any  inspection  was  made  by  the  defendant  fpr  the  pur- 
pose of  determining  that  fact.  That  part  of  the  rope  which 
had  been  cut  was  taken  out  and  was  not  in  use  at  the  moment 
of  the  accident.  So  far  as  the  evidence  shows,  that  part  of  the 
rope  which  was  not  cut,  but  which  had  been  run  over  by  the 
engine,  may  have  been  in  use  at  the  moment  of  the  accident 
and  may  have  been  the  part  of  the  rope  which  yielded  under 
the  strain  and  caused  the  accident.  Under  the  evidence  the 
jury  would  have  been  justified  in  determining  that  this  was 
the  fact. 

[2]  In  connection  with  his  claim  that  the  evidence  does 
not  show  any  fact  or  circumstance  from  which  negligence  on 
defendant's  part  can  be  deduced,  counsel  for  appellant  en- 
deavors to  apply  ^the  rule  that  no  inference  of  negligence  can 
be  implied  from  the  mere  fact  that  the  injury  occurs.  Such 
cases  as  Madden  v.  Occidental  Steamship  Co,,  86  Cal.  445,  [25 
Pac.  5],  and  Sa/ppenfield  v.  Main,  Street  R,  B,  Co,,  91  Cal. 
48,  [27  Pac.  590],  are  cited  as  sustaining  this  ruje.  Those 
decisions  and  others  are  cited  and  discussed  in  0  ^Connor  v. 
Mennie,  169  Cal.  217,  [146  Pac.  674].  The  rule  is  affirmed 
that  when  a  thing  which  causes  injury  is  shown  to  be  under  the 
management  of  the  defendant,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reason- 
able evidence  in  the  absence  of  explanation  by  the  defendant 
that  the  accident  arose  from  a  want  of  care.  It  is  proper 
to  say  here,  ^  was  said  in  that  case,  that  in  order  to  make  a 
sufficient  case  for  the  jury  it  was  not  incumbent  on  the  plain- 
tiff, under  the  circumstances  appearing,  to  do  anything 
further  than  he  did  do  in  the  way  of  showing  that  the  defect 
in  the  appliance  was  actually  known  to  the  defendant,  or 
would  have  been  discovered  upon  the  exercise  of  reasonable 
care  to  ascertain  its  condition.  We  think  that  the  evidence 
is  sufficient  to  sustain  the  finding  of  negligence. 

There  are  two  exceptions  to  rulings  of  the  court  on  the 
admission  of  testimony.    The  first  exception  is  based  upon 
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the  claim  that  certain  redirect  examination  of  the  plaintiff 
which  was  allowed  by  the  court  was  indulged  for  the  purpose 
of  conveying  to  the  jury  the  information  that  the  defendant 
was  a  rich  corporation.  Without  setting  forth  this  evidence, 
it  is  enough  to  say  that  it  had  another  and  unquestionably 
legitimate  purpose,  to  which  such  evidence  was  pertinent. 
The  exception  is  not  sustained.  [3]  The  second  exception 
relates  to  a  question  asked  of  plaintiff's  witness  Kelly  as  to 
whether  or  not  he,  at  a  time  after  the  accident  when  plaintiff 
was  seeking  to  use  a  rake,  heard  plaintiff  utter  any  exclama- 
tion. Defendant  objected  to  this  upon  the  ground  that  it 
called  for  a  self-serving,  hearsay  declaration,  and  was  incom- 
petent, but  the  court  overruled  the  objection  on  the  theory 
that  the  plaintiff  was  calling  for  a  spontaneous  exclamation, 
and  the  witness  answered  that  the  exclamation  was,  '*My 
God,  it  hurts."  There  was  no  error  in  overruling  this  objec- 
tion. (Dow  V.  City  of  OroviOe,  22  Cal.  App.  215,  226,  [134 
Pac.  197].) 

[4]  It  is  claimed  that  the  court  erred  in  its  instructions 
on  the  measure  of  damages.  The  particular  instruction  se- 
lected by  appellant  for  criticism  is  the  following :  **If,  from 
the  evidence  in  this  case,  the  jury  should  find  that  the  plain- 
tiff has  sustained  damages  as  alleged  in  his  complaint,  then, 
to  enable  the  jury  to  estimate  the  amount  of  such  damages, 
it  is  not  necessary  that  any  witness  should  have  testified  or 
expressed  an  opinion  as  to  the  amount  of  such  damages,  but 
the  jury  may  make  such  estimate  from  the  evidence  in  the 
case  and  by  considering  them  in  connection  with  their  own 
knowledge  and  experience  in  the  affairs  of  life."  Counsel 
say  that  this  is  a  true  rule  in  so  far  as  the  award  had  refer- 
ence to  the  element  of  suffering  or  impairment  of  health,  but 
is  wholly  incorrect  in  so  far  as  loss  of  earnings  or  medical 
expense  is  concerned.  The  decision  in  Rouse  v.  Pacific  Elec- 
tric By.  Co.,  27  Cal.  App.  772,  [151  Pac.  164],  relied  upon  by 
appellant  here,  is  not  in  point.  The  instruction  discassed 
in  that  case  referred  particularly  to  the  plaintiff's  loss  of 
earning  power  and  told  the  jury  that  '*it  is  not  necessary 
that  evidence  should  be  presented  in  this  matter."  It  was 
held  that  in  giving  such  instruction  the  court  eiTcd;  but  no 
corresponding  statement  or  inference  is  contained  in  the  in- 
struction presented  for  consideration  here.  Moreover,  in 
other  instructions  given,  the  jury  were  plainly  told  that  if 
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they  found  for  the  plaintiff,  they  should  award  to  him  only 
such  actual  damages  as  the  evidence  showed  that  he  had  sus- 
tained, etc.,  ''taking  into  consideratipn  his  loss  of  earnings 
(if  any),  necessary  expenses  in  medical  and  surgical  aid,  so 
far  as  the  same  appear  in  evidence  in  this  case  (if  any).'* 

[5]  Finally,  appellant  claims  that  ^e  amount  awarded  as 
damages  was  grossly  excessive.  The  plaintiff  was  compelled 
to  undergo  much  suffering  and  there  is  evidence  tending  to 
show  permanent  disability  affecting  two  fingers  of  his  right 
hand,  and  other  disabilities  still  continuing  at  the  time  of 
the  trial,  which  was  nearly  two  years  after  the  date  of  the 
accident.  There  is  no  such  discrepancy  between  the  evidence 
and  the  amount  of  damages  awarded  as  to  raise  an  inference 
that  the  verdict  must  have  been  influenced  by  passion  or 
prejudice  on  the  part  of  the  jury.  {Perry  v.  Angelus  HoS' 
pital  Assn.,  172  Cal.  311,  [156  Pac.  449].) 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  oourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  9, 1919. 

All  the  Justices  concurred. 


[Civ.  No.  WrO.    Firrt  Appellate  Diitriet,  Diviaion  One.— April  12, 1919.] 

EMMA  R.  BRADLEY,  Respondent,  v.  RICHARD  BRAD- 
LEY,  Appellant. 

[IJ  DiTOBGB — Final  Dkcbee — Motion  to  Modify — Matters  Review  able. 
Upon  a  motion  to  modify  a  final  decree  of  divorce  in  which  the 
property  rights  of  the  parties  and  the  alimonj  were  left  subject 
to  future  modification,  it  is  onlj  such  facts  as  have  arisen  or  become 
known  to  the  partj  since  itb  entry  that  may  be  made  the  basis  of  an 
attack  upon  its  provisions.  As  to  all  other  matters,  it  is  as  final  as 
any  other  Judgment  or  decree  after  the  period  for  appeal  has  expired. 

[2]  Id. — Appeal  —  Extrinsic  Facts  —  Relief  Allowable. — ^Upon  an 
appeal  from  an  order  modifying  a  final  decree  of  divorce  in  which 
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the  property  rights  of  the  parties  and  th^  alimony  were  left  sub- 
ject to  future  modification,  the  appellant  is  not  entitled  to  any 
relief  from  the  appellate  court  because  of  the  fact  that  since  the 
entry  of  the  i  modifying  order  appealed  from  that  ^ourt  had  occa- 
sion to  pass  upon  the  merits  of  certain  other  appeals  involving  the 
property  rights  and  interests  of  the  parties. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  modifying  a  final  decree  of 
divorce.    J.  J.  Trabucco,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Richard  Bradley,  in  pro.  per.,  for  Appellant 

Charles  Baer  for  Respondent. 

RICHARDS,  J.— This  appeal  is  from  an  order  modifying 
a  final  decree  of  divorce  between  the  parties  hereto  in  so  far 
as  the  provisions  of  said  decree  undertook  to  provide  for  the 
future  maintenance  of  the  plaintiff  and  respondent  upon  this 
appeal. 

By  the  terms  of  the  original  final  decree  the  plaintiff  was 
granted  a  divorce  from  the  defendant  upon  the  ground  of 
cruelty,  and  the  defendant  was  directed  to  pay  to  the  plaintiff 
the  sum  of  one  hundred  dollars  per  month  so  long  as  she  re- 
mained unmarried,  and  was  further  directed  to  give  reason- 
able security  for  the  payment  of  said  sum.  The  decree  re- 
cited that  the  defendant  had,  by  virtue  of  the  interlocutory 
decree,  furnished  a  bond  in  the  sum  of  four  thousand  dollars 
as  and  for  such  security,  and  said  bond  was  by  the  final  decree 
to  remain  in  full  force  and  effect.  This  decree  was  entered 
on  October  7,  1915.  On  November  24,  1916,  the  defendant 
moved  the  court  for  an  order  modifying  said  final  decree  by 
the  elimination  therefrom  of  its  provision  respecting  the 
plaintiff's  further  maintenance  and  support.  Upon  the  hear- 
ing on  said  motion  afiidavits  and  counter-affidavits  and  also 
oral  testimony  pro  and  con  were  presented  by  the  respective 
parties,  going  with  much  detail  into  the  past  and  existing 
financial  relations  and  abilities  of  the  respective  parties. 
These,  it  is  almost  needless  to  say,  were  strongly  and  decidedly 
in  conflict  as  to  almost  every  matter  which  was  asserted  or 
disputed  therein.  The  trial  court,  having  considered  these, 
concluded  to  modify  its  former  final  decree  by  reducing  the 
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former  amount  of  one  hundred  dollars  to  the  sum  of  $85,  to 
be  paid  monthly  to  plaintiflF  by  the  defendant.  It  is  from 
the  order  making  this  modification  that  the  defendant  has 
prosecuted  this  appeal. 

[1]  In  his  briefs  upon  appeal,  which  the  defendant  has 
presented  in  propria  personae,  he  attempts  to  discuss  many 
matters  which  were  the  subject  of  controversy  upon  the  main 
trial  of  the  cause  and  which  were  concluded  by  the  findings 
and  decrees  of  the  court  therein,  from  which  no  appeal  was 
taken.  The  appellant  seeks  to  justify  his  attempt  to  reopen 
these  matters  by  the  claim  that  the  terms  of  the  final  decree 
as  to  the  property  rights  of  the  parties  and  as  to  alimony 
being  subject  to  future  modification,  these  matters  therein 
treated  may  always  be  relitigated.  But  this  is  not  the  rule, 
since  upon  a  motion  to  modify  a  final  decree  of  divorce  in 
these  respects  which  has  not  been  appealed  from  it  is  only 
such  facts  as  have  arisen  or  become  known  to  the  party  since 
its  entry  which  may  be  made  the  basis  of  an  attack  upon  its 
provisions.  As  to  all  other  matters  it  is  as  final  as  any  other 
final  judgment  or  decree  after  the  period  for  appeal  has  ex- 
pired. In  so  far  as  the  appellant's  briefs  have  relation  to 
facts  arising  since  the  entry  of  said  final  decree  tending  to 
show  a  change  of  condition  in  the  defendant's  financial  ability 
to  make  the  required  payments,  the  evidence  educed  upon 
the  motion  for  a  modification  of  the  decree  was,  as  we  have 
seen,  in  sharp  conflict.  The  court  had  the  parties  before  it, 
and  not  only  read  their  conflicting  affidavits,  but  both  heard 
and  saw  their  examination,  and  having  done  so  saw  fit  to  make 
the  modification  in  the  decree  which,  in  so  far  as  it  went, 
was  in  the  defendant's  favor.  We  are  unable  to  say  from 
the  state  of  the  record  before  us  that  the  court  in  any  way 
abused  its  discretion  in  the  form  or  substance  of  the  modify- 
ing order. 

[2]  The  appellant  finally  contends  that  he  is  entitled  to 
some  measure  of  relief^  from  the  court  for  the  reason  that 
since  the  entry  of  the  modifjring  order  herein  appealed  from 
the  court  has  had  occasion  to  pass  upon  the  merits  of  certain 
other  appeals  between  the  parties  hereto  involving  certain 
aspects  of  their  property  rights  and  interests,  and  that  this 
court  should  now  take  those  matters  into  consideration  in 
passing  upon  this  appeal,  but  it  is  apparent  that  this  cannot 
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be  done,  since  the  matters  concluded  J)y  those  appeals  were 
not  before  the  trial  court  at  the  time  its  modifying  order 
herein  appealed  from  was  made.  This  is  not,  therefore,  the 
forum  wherein  the  appellant  may  obtain  relief  depending 
upon  any  conclusions  arrived  at  in  those  cases,  for  any  ad- 
vantage which  he  might  derive  therefrom  could  only  be 
gained  through  a  renewal  of  his  effort  to  have  said  final 
decree  modified  in  the  trial  court  based  upon  such  change 
in  Qonditions  as  may  have  arisen  or  been  established  since 
the  making  of  the  present  modification  of  said  original  decree. 
Order  aflBrmed. 

Waste,  P.  J.,  and  Kerrigan,  J,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  9,  1919. 

All  the  Justices  concurred. 


[Civ.  No.  2401.    8eeoiid  Appellate  District,  DiTision  One.— April  12, 

1919.] 

W.  W.  ADAMS,  Appellant,  v.  THEO.  H.  PLETSCH  et  al., 

Respondents. 

[1]  Action  ros  Moneys  Dux — Findings — Evidxnoe. — In  tbii  action 
to  recoTor  commisBiona  alleged  to  be  due  plaintiff  in  connection  with 
the  sale  of  stock  of  a  certain  corporation,  also  to  recover  a  further 
sum  claimed  to  be  due  plaintiff  in  connection  with  certain  collec- 
tions alleged  to  have  been  made,  the  findings  of  the  trial  court 
in  favor  of  the  defendants  were  supported  by  the  testimony  of  the 
defendants. 

[2]  Id. — OoNTEADiOTOBY  EVIDENCE— PROVINCE  OF  Teial  Coubt. — ^Where 
the  testimony  of  the  two  defendants  was  contradictory^  it  was  for 
the  trial  court  to  weigh  and  reconcile  such  inconsistencies  by  ac- 
cepting, in  whole  or  in  part,  the  testimony  of  either  defendant. 

[S]  Id. — Feaud  —  Pleading  —  Evidence. — Where  a  party  is  induced 
through  fraud  to  enter  into  an  agreement  waiving  his  claim  and 
right  to  money  which  might  in  a  certain  contingency  become  due  to 
40  Cftl.  App.— 41 
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him,  in  an  action  to  recover  such  monej  after  the  happening  of 
the  contingency,  evidence  of  the  facts  constituting  the  fraud  jm 
admissible  only  if  such  facts  are  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Charles  Wellborn,  Judge.    AflSrmed- 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tipton  &  Cailor  for  Appellant. 

H^ad  &  Marks  and  Elmer  I.  Moody  for  Respondents. 

SHAW,  J. — Plaintiff  appeals  from  a  judgment  entered  in 
favor  of  defendants,  who  were  promoters  of  a  corporation 
designated  as  the  Continental  Mausoleum  Company  and  who, 
as  agents  for  the  sale  of  the  capital  stock  of  the  corporation, 
were  to  receive  a  commission  of  twenty  per  cent  upon  sales 
made  by  them.  In  furtherance  of  the  business  for  which 
it  was  created,  the  corporation  had  made  a  contract  whereby 
it  agreed  to  purchase  from  William  N.  Holway  the  rights*  to 
a  certain  United  States  patent  for  the  sum  of  sixty-five  thou- 
sand dollars.  It  appears  that  defendant  Pletsch  had  a  con- 
tract with  Holway  for  the  collection  of  this  money.  The  de- 
fendants, thus  representing  both  Holway  and  the  corporation, 
agreed  to  pay  plaintiff  ten  per  cent  commission  on  all  stock 
which  he  might  buy,  and  a  like  sum  on  all  sales  of  stock  in  the 
negotiation  of  which  he  assisted,  and  further  agreed  that  he 
should  be  paid  ten  per  cent  commission  on  all  sums  of  money 
collected  by  Pletsch  on  the  Holway  contract.  One  count  of 
the  complain,t  alleged  that,  pursuant  to  this  agreement,  plain- 
tiff bought  stock  of  the  corporation  of  the  value  of  three 
thousand  five  hundred  dollars,  upon  which  he  was  entitled  to 
a  commission  of  seven  hundred  dollars,  and  that  collections  of 
seven  thousand  dollars  were  made  upon  the  Holway  contract, 
upon  which  he  was  entitled  to  a  like  sum  of  seven  hundred 
dollars,  for  the  total  of  which  judgment  was  asked. 

The  court,  in  effect,  found  that  as  to  the  stock  bought  by 
plaintiff,  thirty  thousand  shares  thereof,  valued  at  three 
thousand  dollars,  was  not  subject  to  the  agreement  because 
the  same  was  made  after  the  purchase;  that  as  to  the  other 
five  hundred  dollars  worth  of  stock  purchased  by  plaintiff, 
he  received  payment  of  his  commission  thereon,  which  fact 
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plaintiff  in  his  testimony  admitted  to  be  true*  It  was  further, 
in  effect,  found  that  no  collections  upon  which  plaintiff  was 
entitled  to  commissions  had  been  made  on  the  Holway  con- 
tract. 

[1]  -  The  chief  ground  upon  which  appellant  insists  on  a 
reversal  is  that  the  evidence  is  insufficient  to  support  these 
findings.  It  would  be  an  idle  waste  of  time  for  the  court 
to  make  an  extended  review  of  the  testimony  offered  touch- 
ing the  issues  so  joined.  Suffice  it  to  say  that  counsel  for 
appellant  concede  the  testimony  of  defendants  supports  the 
findings.  [2]  Their  contention  is  that  it  is  contradictory. 
Concede  so  much,  nevertheless  it  was  for  the  trial  court  to 
weigh  and  reconcile  such  inconsistencies  by  accepting,  in 
whole  or  in  part,  the  testimony  of  either  defendant.  Both 
defendants  are  positive  in  their  statements  that  at  the  time 
plaintiff  bought  the  thirty  thousand  shares  of  stock  there  had 
been  no  talk  or  conversation  whatever  in  reference  to  allow- 
ing him  any  commission  whatsoever  thereon.  They  insist 
that  the  only  agreement  regarding  commissions  on  stock 
bought  by  plaintiff  was  made  after  said  purchase  by  him  of 
the  thirty  thousand  shares. 

Appellant's  attack  upon  the  finding  to  the  effect  that  de- 
fendants promised  to  pay  him  the  sum  of  ten  per  cent  on  all 
sums  of  money  in  cash  collected  from  the  Mausoleum  Com- 
pany by  Holway  is  based  upon  the  claim  that  there  was 
transferred  to  Holway  by  the  company  certain  contracts  and 
property  of  the  value  of  seven  thousand  dollars.  The  agree- 
ment, however,  as  shown  by  the  testimony  of  defendants,  was 
that  the  ten  per  cent  commission  was  to  be  paid  only  upon 
sums  of  money  which  Holway  received,  ^nd  not  upon  property 
which  he  might  agree  to  accept  in  lieu  of  cash.  It  further 
shows  that  defendants  consulted  plaintiff  with  reference  to 
the  company  transferring  this  property  to  Holway,  at  which 
time  he  was  told  that  if  Holway  accepted  the  property  for  the 
agreed  sum  of  seven  thousand  dollars,  no  commission  would  be 
allowed  thereon,  to  all  of  which  plaintiff  himself  admits  that 
he  agreed.  Moreover,  since  Holway  testified  that  upon  said 
contract  the  company  **  never  paid  any  money,  property,  or 
consideration  whatever,"  it  appears  that  such  transfer  was 
never  consummated. 

[3]  While  plaintiff  admits  that  he  agreed,  in  case  of  a 
transfer  of  t£e  property  to  Holway,  he  would  waive  any  right 
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or  claim  to  commissions  upon  the  value  of  the  property,  he  in- 
sists that  he  was  Induced  so  to  do  by  defendants  agreeing  to  a 
like  waiver  on  their  part,  instead  of  which,  however,  he  claims 
that  defendants  obtained  the  entire  property  and  appropriated 
it  to  their  own  use  and  benefit,  by  reason  of  which  fctct  the 
agreement  of  waiver  on  his  part  was  procured  by  fraud.  The 
court,  however,  refused  to  receive  and  consider  testimony 
tending  to  establish  such  alleged  fraudulent  acts  and  repre- 
sentations on  the  part  of  defendants,  for  the  reason  that  the 
complaint  contained  no  allegation  of  fraud.  The  action  as 
brought  was  for  money  had  and  received  by  defendants  to 
plaintiff's  use  and  benefit,  upon  which  appellant  insists,  on 
the  authority  of  Miyior  v.  BaldHdge,  123  Cal.  187,  [55  Pac. 
783],  that  evidence  showing  fraud  in  procuring  the  agree- 
ment of  waiver  made  by  plaintiff  was  admissible.  In  the  case 
cited  it  was  held  that  where  a  condition  precedent  to  the  pay- 
ment of  money  was  falsely  represented  to  have  been  per- 
formed, such  fact  might  be  shown  in  an  action  in  assumpsit. 
The  case  is  not  applicable  to  the  facts  under  consideration, 
for  the  reason  that  here  plaintiff  entered  into  an  agreement 
surrendering  his  claim  and  right  to  money  which  might  in 
a  certain  contingency  become  due  to  him.  No  money  had, 
as  in  the  Minor  case,  been  paid,  and  if  the  contingency  arose 
under  which  plaintiff,  except  for  his  agreement  of  waiver  so 
claimed  to  have  been  procured  by  fraud,  was  entitled  to  com- 
missions, the  facts  showing  that  it  was  so  obtained  should 
have  been  alleged.  Otherwise  defendants  would  not  have 
notice  of  the  nature  of  plaintiff '^  claim  based  on  his  repudia- 
tion of  the  contract  of  waiver.  (Nichols  v.  Randall,  136  Cal. 
426,  [69  Pac.  26].)  However,  even  were  the  alleged  error 
conceded,  plaintiff  was  not  prejudiced  thereby,  for  the  reason 
that  it  appears  without  contradiction  that  the  property  was 
not  transferred  to  Holway,  nor  were  any  collections  made 
upon  his  contract  with  the  company. 
Judgment  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Oiv.  No.   1921.    Third  Appellate  DisWct.—April   14,  1919.] 

ELIZABETH   A.   STOCK,   Respondent,   v.   O.   F.  SITES, 

Appellant. 

[1]  8TRBBT  Law  —  Ybooman  Act  —  Cabitul  E'stimatss  07  Costs  and 
Expenses — Pubnishino  by  City  Enoineeb — Oompuanoe  With  Act 
— Plbadino. — In  an  action  to  quiet  title  ag^nst  a  lien  arising  out 
of  the  issuance  of  a  bond  for  street  improvements,  an  allegation 
in  the  answer  "that  before  the  passing  of  the  resolution  .  .  .  careful 
estimates  of  the  eoste  and  expenses  thereof  had  been  required  by 
it  to  be  furnished  to  said  common  council  by  the  city  engineer  of 
said  dty,"  in  the  absence  of  special  demurrer,  shows  a  sufficient  com- 
pliance with  section  3  of  the  Vrooman  Act,  which  provides  that 
''before  passing  any  resolution  for  the  construction  of  said  improve- 
ments, plans  and  specifications,  and  careful  estinuttes  of  the  cost 
and  expenses  thereof  shall  he  furnished  to  said  city  council  if 
required  by  it,  by  the  city  engineer  of  said  city." 

[2]  Id. — Statement  of  Estimates — ^What  Constitutes. — A  furnish- 
ing by  the  eity  engineer  of  specificatione  or  a  specification  of  "a 
careful  estimate"  is  in  substance  and  effect  the  furnishing  by  him 
of  a  statement  of  the  estimates. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  A.  Beasly,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hoefler,  Cook  &  Snyder,  L.  M.  Hoefler  and  George  P. 
Snyder  for  Appellant. 

Beggs  &  McComish  for  Respondent. 

BUCK,  P.  J.,  pro  tern. — This  is  an  action  to  quiet  title 
against  a  lien  arising  out  of  the  issuance  of  a  bond  for  street 
improvements  on  plaintiff's  lot  in  the  city  of  San  Jose. 
Plaintiff  had  judgment,  from  which  defendant  appeals. 

Appellant's  contention  in  this  case  that  the  street  in  ques- 
tion had  not  been  previously  accepted  has  been  sustained  by 
the  supreme  court  in  the  case  of  RansomC'Crummey  Co.  v. 
Bennett,  177  Cal.  560,  [171  Pac.  304]. 

Also  respondent's  contention  that  the  Bond  Act  under 
which  the  bond  in  question  was  issued  does  not  apply  to  San 
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Jose  has  been  recently  disposed  of  in  appellant's  favor  by  this 
court  in  the  case  of  AJilman  v.  Barber  Asphalt  Paving  Co. 
et  al.,  ante,  p.  395,  [181  Pac.  238]. 

[1]  Furth^,  for  the  purpose  of  sustaining  the  judgment, 
respondent  in  this  court  contends  for  the  first  time  that  from 
a  certain  para^aph  in  defendant's  answer  and  the  finding 
made  thereon  it  appears  **that  there  was  no  authority  in  law 
to  issue"  the  bonds  in  question.  Respondent  quotes  as  fol- 
lows from  the  answer  and  finding:  '"That  before  the  passing 
of  the  resolution  .  .  .  careful  estimates  of  the  costs  and  ex- 
penses thereof  had  been  required  by  it  to  be  furnished  to  said 
common  council  by  the  city  engineer  of  said  city." 

Relying  upon  this,  respondent  claims  that  the  bend  issue 
is  defective  because  it  does  not  appear  from  defendant's  an- 
swer and  finding  herein  that  there  was  a  compliance  with  sec- 
tion S  of  the  Vrooman  Act,  which  provides  that  **  before  pass- 
ing any  resolution  for  the  construction  of  said  improvements, 
plans  and  specifications,  and  careful  estimates  of  the  cost  and 
expenses  thereof  shall  be  furnished  to  said  city  council  if 
reqwired  by  it,  by  the  city  engineer  of  said  city." 

Respondent  filed  no  demurrer,  either  special  or  general,  at- 
tacking the  foregoing  allegation  and  the  finding  was  made 
accordingly.  But  it  should  be  noted  that  the  allegation  and 
finding  contained  also  the  following  language  immediately 
following  the  language  quoted  and  relied  upon  by  counsel: 
**We  believe  that  this  language,  in  the  absence  of  any  special 
demurrer,  possesses  suflScient  scope  and  pregnancy  to  supply 
the  defect  indicated  by  counsel.  The  language  being  as  fol- 
lows: **  .  .  .  and  special  specifications  therefor  had  been  fur- 
nished by  him  and  had  been  filed  in  the  office  of  the  said  city 
clerk  on  the  eighth  day  of  April,  1912."  The  words  **  special 
specifications  therefor^ ^  can  be  deemed  to  refer  to  and  em- 
brace the  ** careful  estimates^  of  the  costs  and  expenses." 
[2]  And  certainly  a  furnishing  by  the  city  engineer  of 
specifications  or  a  specification  of  '*a  careful  estimate"  is  in 
substance  and  effect  the  furnishing  by  him  of  a  statement 
of  the  estimates.  The  Century  Dictionary  gives  as  one  of  the 
meanings  of  ''Specification:  An  act  of  specifying,  or  making 
a  detailed  statement,  or  the  statement  so  made ;  a  definite  or 
formal  mention  of  price;  as,  a  specification  of  one's  require- 
ments, for  example.  *all  who  had  relatives  or  friends  in  this 
predicament  were  required  to  furnish  a  specification  of  them': 
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Presoott,  Ferd.  &  Isa.,  1,  7."  And  for  an  example  of  the 
scope  of  the  word  ** therefor,"  see  Hutchinson  v.  Clip  of 
Olympia,  2  Wash.  Tr.  314,  [5  Pac.  606,  607] ;  Marcus  v. 
Rovinsky,  95  Me.  106,  [49  Atl.  420,  421]. 

Also,  the  form  of  expression  used  by  the  plead,er  to  convey 
the  above  idea  of  compliance  with  the  statute  has  received  a 
certain  countenance  and  approval  in  this  state  from  its  use 
in  the  well-known  California  text-book,  Page  on  California 
Street  Law,  page  891,  sectiori  7. 

Also,  if  there  had  been  a  special  demurrer,  it  does  not 
appear  that  the  facts  were  such  that  the  answer  could  not 
have  been  so  amended  as  to  obviate  the  objections  made. 
{Ransome-Crummey  Co,  v.  Bennett,  supr(ky 

The  judgment  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 


[Civ.  No.  1944.    Third  Appellate  DiHtrict.— April  14,  1W9.] 

KARL    SPROGIS,    Appellant,    v.    DRURY    BUTLER, 
Respondent. 

[1]  Negugencb — Action  fob  Peesonal  Injuries  —  Extent  of  In- 
juries— ^Findings — Evidence. — In  tliis  action  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  as  a  result  of  his  colli- 
sion, while  riding  a  bicycle,  with  an  automobile  driven  by  the  de- 
fendant, the  findings  of  the  trial  court  with  respect  to  the  extent 
of  the  plaintiff's  injuries  were  justified  by  the  evidence.       n 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sao- 
ramento  County,    Charles  0.  Busick,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Thomas  H.  Christiansen  for  Appellant. 

Butler  &  Swisler  for  Respondent, 

BUCK,  P.  J.,  pro  t^m, — This  is  an  action  to  recover  dam- 
ages  for  personal  injuries  sustained  by  plaintiff  as  the  result 
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of  his  collision,  while  riding  a  bicycle,  with  an  automobile 
driven  by  the  defendant. 

The  accident  occurred  in  July  of  1915  and  the  case  was 
tried  in  December  of  1916  by  the  court  sitting  without  a  jury. 
Findings  and  judgment  were  given  in  favor  of  the  plaintiff 
in  the  sum  of  four  hundred  dollars ;  but  from  this  judgment 
the  plaintiff  has  appealed,  bringing  up  all  of  the  testimony 
under  the  alternative  method. 

[1]  In  its  brief  plaintiff  contends  that  the  findings  with 
respect  to  the  extent  of  the  plaintiff's  injuries  are  not  justified 
by  the  evidence  and  that  the  evidence  without  substantial  con- 
flict shows  that  plaintiff  sustained  permanent  injuries  which 
will  make  him  a  cripple  for  life;  and  that  he  has  been  and 
will  be  in  the  future  prevented  from  working  at  his  trade  as 
a  carpenter;  and  that  consequently  the  judgment  awarded 
him  by  the  court  in  the  sum  of  four  hundred  dollars  is  wholly 
inadequate  and  insignificant  and  that  the  court  ''was  biased 
and  prejudiced  against  the  appellant  and  that  as  a  result 
thereof  he  did  not  have  a  fair  trial." 

In  this  case  the  not  unusual  duty  was  imposed  irpon  the 
trial  judge  of  making  his  findings  from  evidence  of  a  very 
conflicting  character;  and  the  only  power  that  this  court  has 
in  the  premises  is  to  determine  whether  or  not  there  is  in  the 
record  any  sufiicient  evidence  or  any  reasonable  inferences 
that  may  be  drawn  therefrom  to  sustain  the  findings.  For 
under  the  law  of  the  land  the  trial  tribunal  to  which  the  plain- 
tiff chose  to  submit  his  case  is  the  sole  and  exclusive  judge  of 
the  credibility  of  the  witnesses  and  of  the  value  and  effect 
of  their  evidence. 

In  this  case  the  claimed  injuries  of  the  plaintiff  were  of  a 
subjective  nature  and  depended  for  proof  so  entirely  upon 
plaintiff's  own  testimony  and  statements  that  it  became  spe- 
cially incumbent  upon  the  trial  court  thoroughly  to  test  the 
credibility,  accuracy,  and  good  faith  of  the  plaintiff  as  a 
witness. 

The  following  is  some  of  the  testimony  which  is  sufficient 
to  justify  and  sustain  the  findings  in  this  case : 

First,  in  regard  to  the  violence  of  the  collision  which  plain- 
tiff claims  was  the  cause  of  his  ** invisible"  injuries.  Plain- 
tiff himself  testified  that  while  he  was  riding  his  bicycle  on 
the  public  highway,  defendant  came  at  the  rate  of  thirty  miles 
per  hour  in  his  automobile  directly  behind  him,  striking  the 
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bicycle  and  **  throwing  me  oflf  the  wheel  and  on  the  front  part 
of  his  machine.  After  I  was  knocked  off  the  wheel  I  was  on 
the  ground  between  the  pavement  and  the  wheel.  The  left- 
hand  wheel  of  the  front  part  of  the  machine  caught  me, in  the 
middle  of  the  back  and  the  machine  went  about  fifteen  feell, 
between  ten  and  fifteen  feet  before  it  stopped.  The  automo- 
bile dragged  me  under  the  wheel  on  top  of  the  pavement  for 
a  space  of  ten  or  fifteen  feet.  I  was  lying  on  my  face  toward 
the  pavement.'*  On  the  other  hand,  three  disinterested  wit- 
nesses on  behalf  of  the  defendant  testified  in  substance  that 
the  car  **did  not  travel  at  all  after  hitting  the  bicycle*  Pos- 
sibly it  moved  a  foot  but  not  more  than  that.  The  plaintiff 
was  not  dragged  one  foot,  probably,  or  I  would  not  call  it 
that.    I  would  say  now,  he  was  not  dragged  at  all." 

Second,  as  regards  the  visible  and  tangible  evidence  of  the 
effect  of  the  collision  plaintiff  testifies:  **I  was  visibly  injured 
up  from  my  wrist  to  the  middle  between  the  shoulder  and 
elbow — ^tom  off  the  skin  part  of  the  flesh  like  with  a  scrapep 
about  three  inches  in  width."  Immediately  after  the  acci- 
^  dent  appellant,  at  his  own  request,  was  taken  to  the  office  of 
his  family  physician,  who  testified  as  a  witness  on  his  behalf 
at  the  trial  that  **he  had  an  abrasion  on  the  right  arm,  the 
fore  arm,  extending  from  two  or  three  inches  above  the  wrist 
up  to  a  little  above  the  elbow  about  two  or  three  inches  wide — 
it  looked  red  and  raw,  just  took  off  the  superficial  lesion  of 
the  skin,  a  little  deeper  cut."  Also,  **a  small  abrasion  on  the 
left  hand,  back  of  the  hand  and  fingers  as  near  as  I  can  re- 
member. There  were  no  abrasions  or  bruises  on  the  back — 
no  skin  wound  at  all.  Without  an  abrasion  of  the  skin  at  all. 
Q.  Has  there  been  any  change  in  the  condition  of  his  back 
from  the  end  of  say  three  months  of  the  time  of  the  injury? 
A.  No.  From  then  on  the  symptoms  ,were  subjective,  what 
we  call  subjective  symptoms  to  me.  Nothing  that  demon- 
strates to  anyone  else, — unless  there  was  a  tenderness  to  the 
pressure.  Q.  (By  the  Court.)  In  your  opinion,  is  the  pa- 
tient suffering  continual  pain  now  at  the  present  time? 
A.  Well,  that,  of  course,  is  a  subjective  inference.  I  have 
no  reason  to  think  that  he  is, — that  he  does  not  feel  weak  and 
feel  some  sensation  there.  I  do  not  know  if  it  would  be  an 
out-and-out  pain.  ...  A  long  time  after  the  injury  I  got  an 
X-ray  that  shows  that  all  the  vertebrae  is  in  line,  of  proper 
position;  no  evidence  of  bones  having  been  broken." 
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Plaintiff  also  produced  at  the  trial  as  a  witness  on  his  behalf 
Dr.  E.  W.  Twitchell.  In  his  brief  counsel  states  that  Dr. 
Twitchell's  testimony  was  largely  founded  on  hypothetical 
questions.  But  Dr.  Twitchell  at  the  trial  testified  that  he  had 
**made  an  examination  of  the  plaintiff  in  this  case — which  ex- 
tended for  an  hour  or  more.  ...  I  made  what  I  believe  was  a 
very  thorough  examination.  ...  To  be  frank,  I  am  not  able 
to  state  exactly  what  is  the  matter  with  his  back.  I  have 
examined  him  carefully,  but  I  was  not  able  to  make  any 
definite  finding,  that  is,  rather  nothing  which  evidenced  any 
anatomical  changes — anything  which  I  could  demonstrate  to 
anybody  else.  Q.  You  found  no  condition  which  indicated 
that  there  had  been  an  injury  to  his  back?  A.  No.  If  he  had 
come  to  me,  if  a  person,  like  anybody  and  said  nothing  to  me, 
and  I  examined  him,  after  I  got  through,  I  would  not  be  posi- 
tive sure  there  was  anything  wrong  with  him.  ...  I  found  no 
deformity,  no  anatomical  changes;  no  swellings,  no  bruises; 
no  scars.  ...  No  apparent  injury  to  the  muscles  or  nerves." 
On  behalf  of  the  defendant.  Dr.  C.  B.  Jones  testified  that 
as  the  result  of  an  examination  of  the  appellant  at  the  time 
of  the  trial:  **I  found  the  man  extremely  well  developed 
muscularly,  so  far,  as  the  movements  are  concerned  of  the 
body.  Every  joint  seems  to  be  an  absolute  normal  movement. 
The  spinal  column  is  movable  in  every  direction,  twisting  and 
bending.  Bends  backward  and  forward,  both  lateral  move- 
ments. The  muscularity  of  the  spinal  column  is  more  or  less 
sensitive;  he  holds  it  in  tension  considerably.  By  directing 
his  attention  to  other  parts,  I  was  able  to  get  him  to  relax  the 
muscles.  They  relaxed  the  same  as  a  normal  back.  Just  as 
he  was  bending  forward,  leaning  over  in  the  position  the 
muscles  tightened  up,  he  could  not  relax,  did  not  relax  him- 
self. In  moving  other  parts  of  his  body,  the  muscles  that 
were  held  tense  became  relaxed  giving  perfect  movement  of 
the  spinal  cord.  In  manipulating  the  spinal  column  by  the 
hands,  I  could  find  no  displacement  of  the  vertebrae,  the 
vertebrael  column  itself.  I  could  get  extreme  bending  in  the 
lumbar  region  and  in  the  cervical  region, — ^those  two  move- 
ments of  the  spinal  cord.  ...  I  watched  the  man  as  he 
walked ;  I  saw  no  limping  or  lameness  of  any  character  which 
sustains  my  conclusion  of  my  examination.  ...  I  found  no 
chronic  sign.  This  indicates  there  is  an  absence  of  inflamma- 
tory condition  of  the  spinal  cord."    Dr.  Jones  was  then  asked 
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by  respondent's  counsel  a  hypothetical  question  framed  by 
the  plaintiflF's  attorney  and  based  upon  a  large  number  of 
subjective  symptoms  narrated  by  the  plaintiff  as  a  part  of 
his  testimony,  such  as  the  violent  and  terrific  character  of  the 
collision,  his  suffering  great  pain  in  the  small  of  his  back,  his 
inability  to  walk  at  all  for  two  weeks  and  his  ability  for  the 
ensuing  three  months  to  walk  only  with  great  difficulty  and 
with  great  pain  and  the  continued  existence  of  this  pain  and 
weakness  in  the  back,  and  his  inability  to  bend  his  back  either 
forward,  backward,  or  sidewise  without  severe  pain  and  suf- 
fering, his  inability  to  walk  except  very  slowly  and  for  short 
distances  and  with  great  pain,  etc.  Assuming  these  condi- 
tions to  exist,  the  doctor  stated  that  he  would  ''expect  him 
to  be  suffering  from  an  injury  to  the  back.  Q.  Taking,  now, 
the  basis  of  this  hypothetical  question,  and  add  to  it  the 
further  facts  that  after  a  physical  examination  of  the  back 
therse  were  no  physical  signs  of  injury.  No  physical  signs 
of  any  injury  to  the  bones  or  muscles,  what,  then,  would 
be  your  opinion  as  regarding  the  nature  of  this  injury! 
A.  From  my  examination  I  would  term  the  condition  as  I 
find  there  is  what  we  call  traumatic  spine.  If  he  was  hurt  in 
a  railroad  accident,  they  would  call  it  a  railroad  spine.  It 
is  an  indefinite  injury  in  which  it  is  impossible  to  find  any 
spot  or  definite  lesion.  The  characteristics  of  these  injuries 
are,  the  fact  is  there  is  a  psychic  condition  as  well  as  the 
injury.  Of  course  we  know  that  a  man  that  is  injured,  we 
know  that  condition  has  something  to  do — there  is  a  psychic 
condition, — the  mental  attitude  mixed  with  the  injury.  Prom 
my  past  experience,  and  from  the  history  of  such  cases,  and 
the  authorities  which  we  go  by,  we  find  that  individuals  of 
this  character  are  cured,  either  by  receiving  a  certain  amount 
or  sum  for  their  injury,  or  else  by  not  receiving  a  certain 
amount.  When  they  find  out  they  cannot,  there  is  no  further 
recourse  for  them,  they  will  go  back  to  '  work,  either  imme- 
diately or  very  shortly  afterward  and  be  cured  of  their  in- 
juries." Furthermore,  Dr.  Twitchell,  plaintiff's  own  witness, 
testified:  "I  regard  him  [plaintiff]  as  a  man  of  what  we  call 
a  neurotic  type,  that  is  rather  characteristic  of  his  nationality 
— ^he  is  from  a  province  in  Russia,  a  province,  a  country  where 
I  am  in  the  habit  of  seeing  that  decided  mental  action, — is 
due  to  shocks  of  any  sort,  mental  and  physical  shocks.  Q.  Is 
that  condition  such  that,  after  this  suit  is  over,  he  will  im- 
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prove?  A.  I  should  say  that  a  suit  of  this  kind  would  have 
a  very  profound  impression  upon  i^  individual  of  his  type, 
that  is  to  say,  genuinely  afiEects  his  condition  without  any 
connivance  on  his  part.  Q.  Is  the  condition  such  a  condition 
that  after  this  suit  is  over  he  is  very  liable  to  improve? 
A.  That  would  depend  likewise  on  the  conditions;  if  the  court 
disappointed  him,  he  would  be  that  sort  of  an  individual  who 
would  be  very  much  disappointed, — ^gross  disappointment,  that 
sort  of  thing.  Q.  Doctor,  so  far  as  you  are  able  to  discover, 
there  is  nothing  in  his  injury,  physical  condition,  that  would 
cause  him  to  get  worse  as  a  result  of  his  injury,  it  would  bo 
more  the  result  of  his  disappointment?  A.  Yes,  I  should  say 
so.  I  would  not  expect  him  to  get  worse  because  of  the  con- 
dition, on  account  of  his  physical  condition,  so  much  as  I 
would  on  account  of  the  other." 

There  is  nothing  in  the  record  to  justify  or  warrant  ap- 
pellant's charges  that  the  plaintiff  did  not  have  a  fair  trial 
as  a  result  of  bias  or  prejudice  on  the  part  of  the  court  or 
that  the  record  discloses  any  bias  or  prejudice.  In  asking 
questions  of  the  witness  the  court  acted  with  a  due  and 
proper  sense  of  the  responsibility  cast  upon  him  by  the  duty 
of  his  oflSce  to  try  the  case  according  to  all  the  evidence  avail- 
able to  him  from  the  witnesses  on  the  stand.  There  is  no 
evidence  to  show  that  by  any  act  or  conduct  of  the  judge  the 
witnesses  were  coerced  or  attempted  to  be  coerced  into  telling 
anything  except  what  they  believed  to  be  the  truth.  The 
findings  attacked  were  therefore  not  contrary  to  the  evidence 
and  the  judgment  is  therefore  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.   No.   274».    First  Appellate    Diatrict,  Division  Two. — April   15, 

1919.] 

A.  C.  DUERR,  Respondent,  v.  WILLIAM  R.  SLOAN  et  al., 

Appellants. 

[1]  AccJOUNT  Stated  —  AonoN  upon  —  Becovery. — ^In  a  miit  upon  an 
account  stated,  th»  plaintiff  must  recover  upon  the  account  stated 
or  not  at  alL 

[2]  Id. — ^I^ATUES  or. — An  account  stated  constitutes  a  new  contract, 
either  express  or  implied,  into  which  all  prior  negotiations  merge. 

[3]  Id. — ^Basis  of. — An  account  stated  must  be  based  on  prior  dealings 
out  of  which  an  indebtedness  arose. 

[4]  Id. — ^A&CHiTEOT's  Bbrvicbs — ^Rendition  of  Bil]>— Failxtbb  to  Ob- 
ject— ^Impucation. — ^Where  a  bill  for  architect's  services  in  connec- 
tion  with  the  construction  of  a  building  is  rendered  to  the  owner, 
in  care  of  her  agent,  and  neither  such  owner  nor  her  agent  objects 
to  the  account,  the  implication  of  an  account  stated  thereupon  arises 
as  a  matter  of  law. 

[6]  Principal  and  Ageno^— Undisclosed  PEiNdPAii— -Bights  of  Third 
Persons. — Where  one  deals  with  another  believing  him  to  be  the 
principal,  on  subsequently  learning  that  he  was  dealing  with  an 
agent  of  an  undisclosed  principal,  he  may  recover  either  from  the 
person  with  whom  he  dealt  or  from  the  undisclosed  principal. 

[6]  Id. — ^Knowi^edge  of  Agent  Imputed  to  Princtpal  —  Failure  op 
Agent  to  Oommunicatb. — The  fact  that  an  agent  fails  to  communi- 
cate certain  knowledge  to  his  principal  cannot  change  the  rule  of 
law  that  the  knowledge  of  the  agent  is  imputed  to  the  principaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sterling  Carr  for  Appellanta, 

Keogh  &  Olds  for  Respondent. 

BRITTAIN,  J. — ^The  defendants,  substituted  as  executors 
of  her  will  on  the  death  of  Sarah  A.  Bryan,  appeal  from  a 
judgment  on  an  account  stated,  for  architects'  services, 
assigned  by  O'Brien  &  Werner  to  the  plaintiff. 
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In  1911  Mrs.  Bryan  owned  an  unimproved  lot  in  San 
Francisco  upon  which  was  erected  an  apartment  house  of  six 
stories,  known  as  St.  Anthony  building.  It  cost  ninety  thou- 
sand dollars  and  was  accepted  September  23,  1913.  On  Sep- 
tember 29,  1913,  a  statement  was  sent  to  the  oflSce  of  W.  A. 
Sloan  reading  as  follows: 

**  September  29,  1913. 
''Mrs.  Sarah  A.  Bryan, 
'*c/o  W.  A.  Sloan, 

"Mills  Building,  City. 
''First  set  of  plans  and  specifications  for  seyen  story 
steel  frame  Fire  Proof  Building  to  be  erected 

on  Geary  &  Hyde  Streets $2500.00 

"Architectural  services  rendered  for  2nd  set  of 
plans  including  details,  specifications,  and 
superintending  based  on  cost  of  $90,000.00 
@5% 4500.00 

$7000.00 
"By  cash 3000.00 

"Balance  due $4000.00'' 

The  first  set  of  plans,  for  which,  on  the  statement,  there 
was  a  charge  of  two  thousand  five  hundred  dollars,  was  pre- 
pared by  the  architects,  together  with  specifications  for  a 
class  A  building  upon  the  order  of  Jesse  Bryan  and  Sloan. 
Bids  for  the  construction  of  the  building  were  being  received 
when  Jesse  Bryan  died.  J.  S.  Bryan,  a  brother  of  Jesse 
Bryan,  then  instructed  the  architects  to  call  the  matter  off 
and  that  they  would  take  it  up  later  on.  Subsequently  Sloan 
and  J.  S.  Bryan  did  take  the  matter  up  with  the  architects 
and  ordered  the  preparation  of  plans  for  the  cheaper  class  C 
building  which  waa  erected.  The  first  set  of  plans  was  used 
as  a  basis  of  the  second  set,  at  least  as  to  the  fioor  plans. 
The  two  Bryans  were  the  sons  of  the  owner,  and  Sloan  was 
her  brother. 

Before  the  contract  for  the  building  was  executed  Sloan 
took  to  Mrs.  Bryan  a  note  and  mortgage,  which  she  executed 
without  reading,  upon  which  Sloan  advanced  the  money  for 
the  payment  of  the  building  bills.  Mrs.  Bryan  left  every- 
thing about  the  building  to  Sloan.  John  Bryan  mentioned 
the  matter  of  the  mortgage  to  her,  and  she  told  him  to  go 
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ahead  and  do  everything  that  was  necessary.  After  the 
mortgage  was  signed,  Sloan  took  to  Mrs.  Bryan  the  building 
contract,  which  she  also  signed  without  reading.  Sloan 
watched  the  progress  of  the  building  and  paid  all  the  bills. 
Neither  O'Brien  nor  Werner  ever  met  Mrs.  Bryan,  but  on  one 
occasion  she  telephoned  to  one  of  them,  stating  that  she 
learned  the  name  **St.  Anthony"  was  on  a  foot-mat  at  the 
door,  and  as  Jesse  and  she  had  a  sentiment  about  this,  she 
wanted  the  name  taken  up  from  there  and  put  over  the  door. 
Later  Mr.  O'Brien  telephoned  to  Mrs.  Bryan  with  reference 
to  something  about  the  building,  and  she  told  him  she  knew 
nothing  about  it  and  had  nothing  to  do  with  it.  She  testified 
she  left  the  matter  to  Mr.  Sloan. 

[1]  On  behalf  of  the  appellant  many  cases  are  cited  to  the 
proposition  that  in  a  suit  upon  an  account  stated,  the  plain- 
tiff must  recover  upon  the  account  stated  or  not  at  all,  and 
that  in  this  suit  recovery  cannot  be  had  upon  the  original 
items  of  account.  There  can  be  no  question  of  this  rule. 
[2]  If  an  account  was  stated,  it  constituted  a  new  contract, 
either  express  or  implied,  into  which  all  prior  negotiations 
merged.  {Gardrter  v.  Waison,  170  Gal.  570,  [150  Pac.  994].) 
Numerous  citations  are  made  to  support  other  equally  well- 
establisjied  rules.  [3]  An  account  stated  must  be  based  on 
prior  dealings.  In  this  case  when  the  account  was  sent  to 
Mrs.  Bryan  in  care  of  Sloan  the  prior  dealings  between  the 
parties  had  resulted  in  the  completion  and  acceptance  of  the 
building.  There  must  have  been  a  pre-existing  indebtedness. 
Upon  this  proposition  counsel  for  the  appellants  quotes  from 
1  Corpus  Juris,  681.  Neither  the  text  nor  the  cases  cited 
would  support  a  contention  that  where  a  bill  for  services  is 
ren4ered  and  the  benefit  of  the  services  has  been  received, 
the  party  charged  may  not  expressly  agree  to  the  value  of 
the  services  and  create  an  account  stated  by  an  approval 
indorsed  on  the  bill.  The  only  difference  between  an  account 
stated  thus  expressly  created  and  one  where  the  contract  is 
impli^  by  reason  of  the  silence  of  the  party  receiving  the 
account  is  that  in  one  case  the  person  charged  says  the  ac- 
count is  correct,  and  in  the  other  fails  to  say  it  is  incorrect. 
[4]  In  this  case  the  work  was  done,  and  the  bill  was  ren- 
dered to  Mrs.  Bryan  in  the  care  of  Mr.  Sloan  as  her  agent. 
If  neither  Mrs.  Bryan  nor  Mr.  Sloan,  as  her  agent,  objected 
to  the  account,  the  implication  of  an  account  stated  there- 
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upon  arose  as  a  matter  of  law.  Upon  the  question  of  whether 
there  was  an  objection  or  not,  the  evidence  was  conflicting. 
The  lower  court  determined  this  question  in  favor  of  the  re- 
spondent. This  court  is  bound  by  that  determination.  The 
account  must  have  been  brought  home  to  the  party  to  be 
charged  in  order  to  bind  her  by  her  silence.  At  the  time 
the  account  was  rendered  and  during  the  construction  of  the 
building,  Mr.  Sloan  was  in  charge  of  the  entire  matter,  with 
the  consent  of  Mrs.  Bryan.  It  is  contended  that  his  agency 
was  not  shown.  This  matter  was  also  determined  by  the 
lower  court  adversely  to  the  appellant.  If  there  were  con- 
flict of  evidence  on  the  subject,  the  finding  of  the  court  would 
be  conclusive  here,  but  in  view  of  the  statements  of  Mrs. 
Bryan  on  her  deposition,  statements  made  by  Mr.  Sloan  and 
John  S.  Bryan  to  the  effect  that  she  had  never  conferred 
authority  upon  them  amounted  merely  to  their  conclusions, 
and  there  was  no  real  conflict  of  evidence.  The  finding  is 
conclusive. 

[6]  Apart  from  the  determination  of  agency  existent  at 
the  time  the  account  was  rendered,  it  is  contended  that  at  the 
time  of  the  employment  of  the  architects  by  Jesse  Bryan  and 
Sloan  to  prepare  the  first  set  of  plans,  the  plaintiff  failed  to 
show  either  an  actual  agency  or  an  omission  or  action  on  the 
part  of  Mrs.  Bryan  which  could  have  generated  a  belief  in 
the  minds  of  the  architects  at  that  time  on  the  subject  of 
agency;  hence,  that  no  ostensible  agency  was  shown.  Many 
cases  are  cited  upon  these  elementary  principles  of  agency. 
In  regard  to  these  authorities,  as  in  fact  all  other  authorities 
and  statements  of  law  made  on  behalf  of  the  appellant,  on  the 
oral  argument  the  attorneys  for  the  respondent  conceded  that 
the  law  was  as  stated  and  the  authorities  supported  the  state- 
ments of  law.  The  learned  counsel  for  the  appellants  has 
overlooked  the  rules  of  law  under  which  a  principal  may  be 
bound,  even  though  at  the  time  a  third  party  deals  with  an- 
other there  was  no  agency.  The  person  sought  to  be  charged 
by  accepting  the  fruits  of  the  dealings  may  be  held  as  prin- 
cipal upon  the  theory  of  ratification.  Pi^rther,  the  rule  is  too 
well  established  to  require  citation  of  authority  that  where  one 
deals  with  another  believing  him  to  be  the  principal,  on  subse- 
quently learning  that  he  was  dealing  with  an  agent  of  an  un- 
disclosed principal,  he  may  recover  either  from  the  person 
with  whom  he  dealt  or  from  the  undisclosed  principal.    In 
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this  case  Jesse  Brj'an  discussed  the  matter  of  the  building 
project  with  his  mother.  He  attended  to  her  affairs.  He 
and  Sloi^  ordered  the  first  set  of  plans,  which  was  used  as  the 
basis  of  the  second  set  of  plans  ordered  by  Sloan  and  John  S. 
Brya6,  oil  which  the  building  was  erected.  Sloan  had  entire 
charge  of  it.  Mrs.  Bryan  had  the  benefit  of  the  work.  As  is 
so  strongly  urged  on  behalf  of  the  appellant,  the  suit  here  is 
upon  the  implied  contract  of  the  account  stated.  The  sole 
question  was  whether,  in  view  of  the  dealings  prior  to  sending 
the  account,  Mrs.  Bryan  should  be  held  by  the  implied  con- 
tract of  the  account  stated.  There  was  evidence  to  support 
the  finding  of  the  lower  court  upon  which  the  question  was 
resolved  against  the  appellants. 

[6]  On  behalf  of  the  appellants  it  is  argued  that  reliance 
upon  the  account  stated  amounts  to  a  fraud  upon  Mrs. 
Bryan.  This  claim  of  fraud  is  not  pleaded.  It  is  based 
upon  the  definition  of  actual  fraud  as  a  suggestion  of  a  fact 
which  is  not  true  by  one  who  does  not  believe  it  to  be  true: 
It  is  firgued  that  since  the  architects  rendered  a  bill,  which 
counsel  for  the  appellants  says  was  not  warranted,  it  was  a 
suggestion  of  an  untrue  fact.  To  follow  the  further  argu- 
ment of  counsel  for  the  appellants  upon  this  proposition,  it 
would  be  necessary  to  assume  that  when  the  architects  ren- 
dered their  bill  addressed  to  Mrs.  Bryan  in  the  care  of  Mr. 
Sloan,  who  had  paid  all  other  bills,  they  anticipated  that  he 
would  fail  to  inform  his  principal  of  the  receipt  of  the  bill. 
The  knowledge  of  the  agent  is  imputed  to  the  principal.  The 
fact  that  Mr.  Sloan  testified  he  had  never  communicated  with 
Mrs.  Bryan  in  regard. to  the  account  cannot  change  the  rule 
of  law  imputing  his  knowledge  to  Mrs.  Bryan.  Neither  can 
it  affect  the  rule  that  an  account  stated  is  implied  from  failure 
to  make  timely  objection  to  an  account  based  upon  antecedent 
dealings. 

It  is  claimed  the  legal  principle  of  ratification  cannot  be 
invoked  in  aid  of  the  respondent,  and  appellants  rely  upon 
section  2334  of  the  Civil  Code  to  the  effect  that  the  principal 
is  bound  by  the  acts  of  his  agent  under  a  merely  ostensible 
authority  to  those  persons  only  who  have  in  good  faith  and 
without  want  of  ordinary  care  incurred  a  liability  or  parted 
with  value  upon  the  faith  thereof.  In  this  suit  the  plaintiff 
sought  to  recover  only  by  reason  of  the  rendition  of  the 
account  and  its  retention  without  objections.    At  the  time 
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of  the  rendition  of  the  account  there  was  no  question  of  osten- 
sible agency.  Sloan  was  the  agent  of  Mrs.  Bryan.  There 
were  antecedent  dealings  of  which  she  accepted  the  benefits. 
Sloan,  her  agent,  knew  all  about  them.  The  evidence  fully 
sustains  the  findings.  It  is  contended  that  the  motion  for 
nonsuit  should  have  been  granted.  The  grounds  of  the  mo- 
tion were  substantially  those  which  have  already  been  dis- 
cussed on  which  the  appellants  rely  to  show  the  evidence  did 
not  sustain  the  findings.  The  lower  court  held  there  was 
sufficient  evidence  at  the  time  of  the  motion  to  require  the  de- 
fendants to  proceed.  The  motion  for  nonsuit  was  properly 
denied.  It  was  coupled  with  an  order  denying  motion  to 
strike  out  substantially  all  the  evidence  introduced  on  behalf 
of  the  plaintiff.  The  contentions  in  regard  to  striking  out  the 
evidence  and  on  objections  to  its  admission  were  on  the  same 
grounds  as  those  in  support  of  the  argument  that  the  findings 
were  not  sustained.  The  motion  was  general  in  terms,  as  were 
the  objections  to  the  evidence.  There  was  no  error  in  denying 
the  motion  to  strike  out  and  none  in  the  admission  of  evidence. 
The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred* 


[dr.   No.   2716.    First   Appellate  District,   Divisioii  Two.— April   15, 

1919.] 

RICHARD  LUTGE,  Respondent,  v.  DUBUQUE  FIRE  AND 
MARINE  INSURANCE  CO.,  Appellant. 

[1]  Fna  Insurance— Peitondeeancb  op  Evidence — Pbovincb  of  Ap- 
pellate OouBT. — Whatever  the  justices  of  the  appellate  court  may 
think  as  to  the  preponderance  of  the  evidence,  they  may  not  sub- 
stitute their  opinion  for  that  of  the  jury  wherever  there  is  a  fair, 
reasonable  ground  for  a  difference  of  opinion. 

[2]  iD.-^ONPLicnNG  Evidence — ^Vebdiot— Appeal. — In  this  action  to 
recover  upon  a  fire  insurance  policy  which  the  defendant  company 
claimed  had  been  canceled  at  the  time  it  settled^the  claim  for  a  pre- 
vious fire  on  the  premises,  the  evidence  was  such  that  the  appellate 
eourt  could  not  hold  that  there  was  no  substantial  conflict  in  the 
evidence,  or  that  the  jury  rendered  a  verdict  which  was  unsup* 
ported  by  the  evidence. 
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[3]  New  Teial — Newly  Discovered  Evidence. — A  trial  court  does  not 
abuse  its  discretion  in  refusing  a  sew  trial  applied  for  on  the 
ground  of  newly  discovered  evidence  where  the  new  evidence  is 
merely  cumulative. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Courtney  L.  Moore,  Coogan  &  O'Connor  and  Perry  Evans 
for  Appellant, 

Thomas  A.  Allan  and  Gea  E.  Ford  for  Bespondent 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendant  from 
a  judgment  rendered  against  it  in  a  suit  to  recover  upon  an 
insurance  policy  issued  by  defendant  company  covering  loss 
by  fire.  The  facts  of  the  case  ar^  briefly  these :  The  plaintiflE 
was  the  owner  of  a  building  in  San  Francisco  which  was  in- 
sured against  fire  by  defendant.  The  policy  had  been  in  force 
for  some  years.  The  fire  which  caused  the  loss  upon  which 
suit  is  brought  occurred  on  August  7,  1915.  Prior  to  that 
time,  to  wit,  on  July  10, 1915,  a  small  fire  on  the  premises  had 
occurred.  The  insurance  company  settled  the  claim  therefor 
by  paying  the  plaintiflE  $18,  and  it  is  claimed  by  the  defendant 
that  upon  making  this  payment  the  policy  was  canceled  by 
attaching  to  the  draft  sent  to  plaintiflE  a  receipt  which  con- 
tained the  statement,  just  above  where  plaintiflE  placed  his 
signature,  **Said  policy  is  hereby  surrendered  for  cancella- 
tion," and  that  Lutge  by  signing  the  receipt  containing  this 
statement  consented  to  the  cancellation  of  the  policy.  This 
is  the  one  issue  between  the  parties,  and  the  appellant  contends 
that  the  evidence  is  insufficient  to  justify  the  implied  finding 
of  the  jury  that  the  policy  had  not  been  canceled  prior  to  the 
loss,  and,  further,  that  the  trial  court  abused  its  discretion 
in  denying  to  the  defendant  a  new  trial. 

Appellant's  argument  upon  the  weight  of  the  evidence  has 
much  force,  but  it  is  one  that  should  properly  be  addressed  to 
a  jury.  [1]  Whatever  we  may  think  as  to  the  preponderance 
of  the  evidence,  we  may  not  substitute  our  opinion  for  that  of 
the  jury  whferever  there  is  a  fair,  reasonable  ground  for  a 
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difference  of  opinion.  It  is  true  that  the  claim  of  the  appel- 
lant that  the  words  purporting  to  cancel  the  policy  were  a 
part  of  the  receipt  at  the  time  it  was  signed  by  the  plaintiff 
is  upheld  by  the  testimony  of  the  clerk  in  defendant's  employ 
who  prepared  the  draft;  by  the  testimony  of  the  general 
agent  of  the  defendant  company  who  signed  it,  and  by  the 
testimony  of  an  insurance  broker  to  whom  it  was  sent  by  the 
defendant  and  who  in  turn  delivered  it  to  plaintiff.  There  is 
the  further  testimony  of  the  insurance  broker  to  the  effect 
that  he  specifically  called  plaintiff's  Attention  to  the  fact  that 
the  insurance  policy  was  canceled,  and  that  plaintiff  replied 
that  he  did  not  care.  On  the  other  hand,  the  plaintiff  denied 
that  the  words  "surrendered  for  cancellation"  were  on  the 
receipt  when  he  signed  it,  or  that  he  had  any  notice  of  any 
kind  that  the  policy  was  canceled,  or  that  he  consented  to  the 
cancellation  in  any  way.  There  are  the  additional  circum- 
stances that  the  insurance  company  did  not  accompany  its 
receipt  alleged  to  have  embodied  the  agreement  for  cancella- 
tion with  any  letter  calling  attention  to  the  cancellation ;  that 
the  policy  was  in  the  possession  of  the  plaintiff  at  the  time 
of  the  fire  and  had  never  been  surrendered  and  its  surrender 
had  not  been  demanded  by  the  defendant ;  that  the  defendant 
company  had  not  offered,  prior  to  the  loss,  to  return  to  plain- 
tiff the  unearned  premium  paid  upon  the  policy;  that,  after 
the  loss  occurred,  plaintiff  employed  an  insurance  adjuster 
to  present  his  claim,  who  notified  the  defendant  of  the  loss 
and  presented  the  preliminary  proofs  of  loss  on  August  25th ; 
that  five  days  thereafter  the  defendant  replied  to  this  letter, 
making  some  technical*  objection  to  the  proofs,  but  not  inti- 
mating in  any  way  that  the  policy  had  been  canceled,  and  it 
was  not  until  September  14th  that  the  defendant  asserted 
that  the  policy  had  been  canceled  and  denied  liability  there- 
under. [2]  We  cannot,  under  such  a  condition  of  the  evi- 
dence, hold  that  there  was  no  substantial  conflict  in  ithe 
evidence,  and  that  the  jury  rendered  a  verdict  which  was 
unsupported  by  the  evidence. 

The  only  other  point  made  by  appellant  is  that  the  motion 
of  the  defendant  for  a  new  trial  should  have  been  granted. 
The  aifidavits  filed  upon  the  motion  are  all  to  the  effect  that 
the  printed  receipt  had  been  altered  and  the  words  "surren- 
dered for  cancellation"  made  a  part  thereof  before  it  was 
signed  by  the  plaintiff.    The  statements  in  the  afSdavits  con- 
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stituted  material  and  valuable  evidence  for  the  defendant, 
but  such  evidence  was  merely  cumulative  and  it  should  have 
been  produced  upon  the  trial.  Defendant  did  produce  evi- 
dence upon  this  very  question  in  the  testimony  of  the  clerk 
of  the  defendant  company  who  prepared  the  draft,  in  the  tes- 
timony of  the  general  manager  who  signed  it,  and  in  the 
testimony  of  the  broker  who  delivered  it  to  the  plaintiff. 
Defendant,  therefore,  anticipated  that  this  would  be  an  issue 
in  the  case,  and,  after  the  dedsion  has  been  adverse  to  it, 
it  may  not  retry  the  case  in  order  to  produce  other  and  per- 
haps stronger  evidence  upon  a  question  which  was  contested 
at  the  trial,  when  such  evidence  was  available  to  the  defendant 
at  the  time  of  the  trial.  [3]  A  trial  court  does  not  abuse  its 
discretion  in  refusing  a  new  trial  applied  for  on  the  ground 
of  newly  discovered  evidence  where  the  new  evidence  is 
merely  cumulative.  (People  v.  Selby  8.  &  L.  Co.,  163  Cal.  84, 
[Ann.  Cas.  1913E,  1267,  124  Pac.  692,  1135] ;  Estate  of 
Walden,  166  Cal.  446,  [137  Pac.  35] ;  Wood  v.  Moulton,  146 
Cal.  317,  [80  Pac.  92] ;  Estate  of  DooUttle,  153  CaL  29,  [94 
Pac.  ?40].) 
The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court,  was  denied  by  the 
supreme  court  on  June  12, 1919. 

All  the  Justices  concurred. 


[Civ.  No.  2671.    First  Appellate  District,  Diyision  One.— April  15, 1919.] 

C.  SHERMASTER,  Respondent,  v.  CALIFORNIA  HOME 
BUILDING  LOAN  COMPANY  (a  Corporation),  Ap- 
pellant. 

[1]  SisEiTs  —  DsDiOATiON  —  Unxzecuted  Intemhon. — An  unexecuted 
intention  to  dedicate  certain  land  to  street  purposes  is  not  sufficient 
to  constitute  dedication. 

[2]  Vendor  and  Vendee  —  Representation  as  to  Pubuc  Street  — 
Nature  or. — A  representation  by  the  vendor  of  real  property  that 
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tbe  lands  front  on  a  named  public  street  relates  to  tbe  means  of 
physical  access  to  the  property,  and  does  not  refer  to  an  intangible 
quality  in  the  roadway  giving  it  the  status  of  a  public  street. 

[S]  Id. — False  Rbpbesentation  as  to  Stbeet— -Rights  of  Vendee. — 
A  false  statement  by  a  vendor  that  the  real  property  agreed  to  be 
sold  to  the  vendee  is  bounded  by  a  public  street,  on  the  front,  is  a 
most  material  representation,  and  upon  discovery  that  such  repre- 
sentation is  false,  the  vendee  is  entitled  to  demand,  and  recover,  the 
consideration  paid  by  him,  also  to  recover  the  value  of  the  improve- 
ments made  on  the  premises,  after  deducting  therefrom  the  fair 
rental  value  of  the  property. 

[4]  Id. — Knowledge  of  Truth  of  Bepbesentations  —  Estoppel. — ^If 
the  vendee  avails  himself  of  an  opportunity  to  test  the  truth  of  the 
representations  made  by  the  vendor,  and  thereby  discovers  prior 
to  the  consummation  of  the  contract  that  such  representations  are 
false,  or  by  the  exercise  of  reasonable  diligence  could  have  so  ascer- 
tained, he  will  not  be  heard  to  say  that  he  was  deceived  by  them. 

[5]  Id. — Bepbesentations  of  Vendor — Bight  of  Vendee  to  Belt  on. — 
Where  the  vendee,  who  was  but  a  laborer  and  not  accustomed  to 
buying  land,  was  given  a  map  showing  the  existence  of  a  street 
in  front  of  the  property,  and  the  result  of  the  physical  examina- 
tion of  the  property  made  by  him,  before  entering  into  the  con- 
tract to  purchase  the  first  lot,  was  not  such  as  to  destroy  his  belief 
in,  and  reliance  on,  the  vendor's  representations,  he  was  entitled 
to  rely  on  such  representations. 

[6]  Id. — ^Knowingly  Making  False  Statsments — Effect. — One  who 
makes  statements  false  in  fact,  and  induces  another  to  buy  property, 
cannot  defeat  liability  for  the  false  statements  by  showing  that  if 
the  other  party  had  suspected  him  of  falsehood  or  doubted  the  ac- 
curacy of  the  statements,  such  party,  by  ordinary  diligence  and  by 
inquiry  of  persons  whom  he  knew  to  be  cognizant  of  the  truth, 
eould  have  learned  of  the  accuracy  or  falsity  of  the  statements. 

[7]  L). — Duty  of  Vendee  to  Investigate  Statements  of  Vendob. — 
One  party  to  a  contract  is  under  no  obligation  to  investigate  and 
verify  the  statements,  to  the  truth  of  which  the  other  party  to  the 
contract,  with  full  means  of  knowledge,  has  deliberately  pledged  his 
faith. 

[8]  Id. — Act  to  Besoind  Contract  —  Computation  of  Amount  of 
Judgment. — In  an  action  for  the  rescission  of  a  contract  for  the 
sale  of  real  property,  a  judgment  for  the  plaintiff  computed  by 
adding  the  amount  paid  by  the  plaintiff  on  account  of  the  purchase 
of  the  lots,  plus  interest,  with  a  sum  added  for  the  "value  of  im- 
provements placed  on  the  land  and  premises,  exclusive  of  any  sum 
due  defendant  from  plaintiff  for  use  and  occupation  of  said  land 
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and  premises  since  said  eontract  of  sale  was  entered  into,''  is 
correct. 

[9]  Id. — Cost  of  Improvements — Evidence  of  Value. — In  such  an  ac- 
tion, testimony  as  to  the  cost  of  the  improvements  placed  on  the 
land  and  premises  is  some  evidence  of  value. 

[10]  Id. — Offer  to  Rescind  —  Sufpiciency  of. — A  written  offer  to 
rescind,  accompanied  by  tender  of  a  quitclaim  deed  to  the  premises 
upon  given  terms,  is  sufficient.  The  fact  that  the  vendee  demands 
more  from  the  vendor  than  he  is  entitled  to  recover,  in  the  absence 
of  a  specific  objection  made  to  the  tender,  does  not  invalidate  such 
offer. 

[11]  Id. — Continuance  in  Possession — Waiver  of  Right  to  Rescind. 
The  right  to  rescind  a  contract  for  the  sale  of  real  property  on  the 
ground  of  fraudulent  representations  is  not  waived  by  remaining 
on  the  property  after  offer  of  rescission,  where  such  occupancy  is 
continued  for  the  purpose  of  protecting  the  property  for  all  parties 
to  the  litigation,  and  the  vendor  is  not  injured  thereby* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Hutchinson  and  Walter  Slack  for  Appellant. 

Henry  L.  Corson  for  Respondent. 

WASTE,  P.  J. — Plaintiff  had  judgment  rescinding  and  can- 
celing two  contracts  of  sale  and  purchase  of  real  property, 
and  defendant  appeals. 

Prom  the  findings  of  fact,  which  are  amply  supported  by 
the  evidence,  it  appears  that  the  parties  entered  into  two  con- 
tracts in  writing,  whereby  they  mutually  agreed  that  defend- 
ant should  sell,  and  plaintiff  should  buy  from  defendant,  two 
lots  of  land  situated  in  the  city  and  county  of  San  Francisco. 
The  particular  description  of  the  lot  of  land,  in  each  contract, 
began  as  follows:  "Commencing  at  a  point  on  the  westerly 
line  of  Wieland  Street,  distant  thereon,  etc.,  from  the  south- 
erly line  of  Sunnydale  Avenue;  running  thence  southerly 
along  said  westerly  line  of  Wieland  Street,  etc.'' 

[1]  Wieland  Street  was  not,  at  the  time  of  making  of 
the  contracts,  and  nevar  had  been,  a  public  street  south  of 
Sunnydale  Avenue.    Some  years  previously  the  then  owners 
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of  the  property  filed  in  the  office  of  the  county  recorder  of 
the  city  and  county  of  San  Francisco  private  maps  showing 
the  existence  of  such  street,  and  indicating  thereby  a  probable 
intention  to  dedicate  the  land  to  street  purposes.  No  evi- 
dence  was  oflFered  to  show  acceptance  by  the  city  of  this  land, 
80  indicated  on  the  maps,  or  acts  by  anyone  amounting  to 
such  dedication  or  user.  An  unexecuted  intention  of  this 
character  would  not  be  sufficient  to  constitute  dedication. 
{Shultz  T.  Redondo  Improvement  Co,,  156  Cal.  442,  [105  Pac. 
118] ;  People  T.  Reed,  81  Cal.  70,  [15  Am.  St.  Rep.  22,  22  Pac. 
474].) 

Some  reliance  is  placed  by  appellant  upon  a  deed  between 
private  parties  conveying  from  one  to  the  other  a  strip  of 
land,  which  appears  to  be  coincident  with  the  parcel,  which 
the  appellant  claims  is  Wieland  Street  south  of  Sunnydale 
Avenue,  but  we  see  nothing  in  this  private  document  creating 
a  public  easement  for  street  purposes.  There  was  testimony 
that  negotiations  appeared  to  have  been  commenced  between 
the  present  owner  of  the  property  and  the  city  and  county 
looking  to  a  possible  dedication  and  opening  of  Wieland 
Street  past  plaintiff's  land,  deeds  having  been  tendered  for 
that  purpose.  But  there  was  no  showing  that  such  result 
was  presently  probable,  and  no  evidence  which  would  in  any 
way  indicate  that  plaintiff,  or  anyone,  had  the  right  to  use 
the  strip  of  land  represented  by  defendant  to  be  Wieland 
Street,  adjacent  to  the  property  in  question,  for  street  pur- 
poses. 

Plaintiff  believed,  and  relied  on,  the  representations  of  de- 
fendant, concerning  the  existence  of  an  open,  public  street, 
and  would  not  have  bought  the  lots,  supposed  to  front  thereon, 
had  he  known  there  was  no  way  of  reaching  his  property, 
other  than  over  privately  owned  lands.  He  began  living  on 
the  first  lot  purchased  in  April,  1914,  and  in  June  of  the  same 
year  he  executed  the  contract  for  the  purchase  of  the  second 
parcel.  He  first  became  aware  of  the  true  3tate  of  affairs 
when,  in  December,  1914,  he  found  his  property  entirely  cut 
off  from  any  ingress  or  egress,  by  fences  erected  all  around 
his  property  by  the  owner  of  the  surrounding  land.  He  de- 
manded of  defendant  a  rescission  of  the  contracts,  which, 
being  refused,  he  executed  and  tendered  quitclaim  deeds  of 
the  property  and  brought  this  action. 
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It  appeared  from  the  testimony  that  during  the  preliminary 
negotiations  leading  to  the  signing  of  the  first  contract,  de- 
fendants represented  to  plaintiff  that  the  lot  he  was  pur- 
chasing was  bounded  on  the  front  by  Wieland  Street,  that 
Wieland  Street  was  an  open  street,  south  of  Sunny  dale 
Avenue,  and  that  the  property  could  be  driven  to  in  wagons 
from  any  direction.  Plaintiff  was  shown  a  map  or  plat  of 
the  property  on  which  Wieland  Street  was  designated  as  fully 
laid  out.  Plaintiff  visited  the  property  before  signing  the 
contract,  approaching  it  from  Walbridge  Street,  which  was 
on  the  south  of  the  tract  of  land,  going  over  the  adjacent  lots 
'  to  reach  it.  He  located  the  exact  property  by  "stepping  it 
off  from  Sunnydale  Avenue."  He  saw  a  fence  to  the  north, 
and  between  the  land  he  was  intending  to  buy  and  Sunny- 
dale  Avenue.  .On  this  fence  was  a  sign  bearing  the  name 
** Wieland  Street*'  in  large  letters.  There  were  no  indica- 
tions on  the  ground  of  a  street  leading  to  or  adjacent  to  the 
property.  Plaintiff  conununicated  the  fact  of  his  discovery 
of  the  fence  to  the  defendant's  agent,  who  assured  him  that 
it  was  not  rightfully  there  and  he  "would  go  out  with  an 
automobile  and  tear  the  fence  down." 

[2]  We  cannot  adopt  the  suggestion  of  appellant  on  this 
appeal  that  the  representation  of  defendant,  alleged  and  found 
to  the  effect  that  the  lands  and  premises  described  in  the  con- 
tracts "fronted  on  a  public  street,  to  wit,  Wieland  Street," 
had  no  relation  to  the  means  of  physical  access  to  the  property, 
"but  refers  to  an  intangible  quality  in  the  roadway,  giving  it 
the  status  of  a  public  street." 

[3]  The  false  statement,  made  by  the  defendant,  that  the 
real  property,  agreed  to  be  sold  to  plaintiff  was  bounded  by 
a  public  street,  on  the  front,  was  a  most  material  representa- 
tion. Upon  discovering  that  the  representation  was  false, 
plaintiff  was  entitled  to  demand,  and  recover,  the  considera- 
tion paid  by  him.  (SJmltz  v.  Redondo  Itruprovement  Co., 
supra.)  He  was  also  entitled  to  recover  the  value  of  the  im- 
provements made  on  the  premises,  after  deducting  therefrom 
the  fair  rental  value  of  the  property.  (Oarvey  v.  Lasliells,' 
151  Cal.  526,  [91  Pac.  498] ;  Oaies  v.  McLean,  70  Cal.  50,  [11 
Pac.  489].) 

The  appellant  contends  that  the  plaintiff  is  estopped  to 
claim  a  reliance  on  its  representations,  because  he  went  on 
the  land  and  examined  it  before  signing  the  first  contract, 
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and  lived  on  that  portion  several  months  before  buying  the 
second  piece.  [4]  Generally  speaking,  if  one  under  such 
circumstances  avails  himself  of  an  opportunity  to  test  the 
truth  of  the  representation  made,  and  thereby  discovers,  prior 
to  the  consummation  of  the  contract,  that  such  representations 
were  false,  or  by  the  exercise  of  reasonable  diligence  could 
have  so  ascertained,  he  will  not  be  heard  to  say  that  he  was 
deceived  by  them.  (Oratz  v.  Schuler,  25.  Cal.  App.  117,  [142 
Pac.  899].)  [5]  But  we  do  not  believe  it  requires  citation 
of  authority  to  establish  that  the  situation  of  the  parties,  in 
the  present  case,  gave  plaintiff  the  right  to  believe  and  rely 
on  the  representations  made  by  defendant.  The  trial  court 
found  that  he  was  a  laborer,  and  not  accustomed  to  buying 
land.  The  evidence  before  us  as  to  the  lots,  their  location, 
condition  of  adjacent  streets,  fencing  thereabputs,  and  ways 
of  ingress  and  egress,  warrants  the  conclusion  that  they 
formed  part  of  a  larger,  unimproved  tract  of  land.  All  the 
streets  in  the  vicinity  appear  to  have  been  obliterated  by  the 
use  of  the  tract  as  vegetable  gardens.  The  result  of  the 
physical  examination  of  the  property  made  by  plaintiff,  before 
entering  into  the  first  contract,  under  these  circumstances, 
was  not  such  as  to  destroy  his  belief  in,  and  reliance  on,  de- 
fendant's representations.  He  had  been  given  a  map  showing 
the  existence  of  the  street.  The  assurance  of  defendant's 
agent  concerning  the  fence  would  only  serve  to  confirm  his 
belief,  and  strengthen  his  reliance  upon  the  truth  of  defend- 
ant's word. 

The  lots  had  been  owned  by  the  defendant  for  majiy  years 
before  the  making  of  the  contracts  with  plaintiff.  The  de- 
fendant knew  that  Wieland  Street,  adjacent  to  the  property, 
was  not  a  public  street,  and  that  there  was  trouble  in  relation 
thereto.  The  president  of  the  defendant  company  testified 
that  he  was  familiar  with  the  condition  of  the  streets  and 
roadways  in  the  tract,  *' having  been  out  there  probably  two 
or  three  or  more  times  a  year  since  1906."  He  further  tes- 
tified that  **at  none  of  the  times  he  had  been  on  the  property 
was  the  portion  of  Wieland  Street  as  shown  on  the  map,  south 
of  Sunnydale  Avenue,  extending  through  the  property  of 
Crim,  open."  The  agent,  Webb,  to  whom  defendant  in- 
trusted the  sale  of  the  lots  in  the  tract,  testified  that  at  the 
time  of  the  sale  he  told  plaintiff  the  condition  of  Wieland 
Street,  and  the  fact  that  it  was  not  a  public  street  at  tha* 
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time,  but  that  he  thought  it  could  be  opened.  On  the  issue 
presented  by  the  conflict  of  evidence,  arising  from  all  the  tes- 
timony bearing  on  this  subject,  the  trial  court  found  in  sup- 
port of  plaintiff,  and  we  are  bound  by  the  finding  in  that 
regard. 

[6]  "One  who  makes  statements  false  in  fact,  and  in- 
duces Another  to  buy  property,  cannot  defeat  liability  for  the 
false  statements  by  showing  that  if  the  other  party  had  sus- 
pected him  of  falsehood  or  doubted  the  accuracy  of  the  state- 
ments, such  party,  by  ordinary  diligence  and  by  inquiry  of 
persons  whom  he  knew  to  be  cognizant  with  the  truth,  could 
have  learned  of  the  accuracy  or  falsity  of  the  statements." 
{Spreckeh  v.  OorriU,  152  Cal.  395,  [92  Pac.  1017].) 

[7]  **One  party  to  a  contract  is  under  no  obligation  to 
investigate  and  verify  the  statements,  to  the  truth  of  which 
the  other  party  to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith.*'  {Dow  v.  Sumn,  125  Cal. 
674,  [58  Pac.  271].) 

[8]  Plaintiff  fenced  a  portion  of  his  land,  dug  a  well,  put 
in  a  pump,  and  built  a  small  house,  all  at  a  **cost"  of  more 
than  five  hundred  dollars.  The  evidence  relating  to  the  value 
of  the  improvements  placed  on  the  property  by  the  plaintiff 
seems  to  have  been  largely  confined  to  the  question  of  the 
cost.  Only  one  witness  (for  defendant)  fixed  the  value  of 
the  house  at  $150.  The  court  in  its  findings  arrived  at 
the  amount  of  the  judgment  for  the  plaintiff  by  adding  the 
amount  paid  by  plaintiff  on  account  of  the  purchase  of  the 
lots,  plus  interest,  with  $250  added  for  "value  of  improve- 
ments placed  on  the  land  and  premises,  exclusive  of  any  sum 
due  defendant  from  plaintiff  for  use  and  occupation  of  said 
land  and  premises  since  said  contract  of  sale  was  entered 
into."  Provided  there  was  evidence  to  support  the  finding 
in  this  regard,  the  method  of  determining  the  amount  of  the 
judgment  was  correct.  (Oarvey  v.  LasheUs,  sv/pra;  Oates  v. 
McLean,  supra.) 

[9]  The  testimony  as  to  cost  of  the  improvements  was 
some  evidence  of  value. 

Furthermore,  no  objection  was  made  at  the  trial  as  to  this 
method  of  fixing  the  value,  which  seems  to  have  been  ac- 
quiesced in  by  all  parties  and  by  the  court. 

The  rental  value  of  the  property  was  established  by  a  wit- 
ness for  defendant.    While  the  court's  finding  is  not  as  full 
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and  explicit  as  it  might  be,  we  are  of  the  view  that  it  was 
justified  by  the  evidence  and  is  sufficiently  clear  to  support 
the  judgment. 

[10]  Appellant  contends  that  the  plaintiff  did  not  give 
prpper  notice  of  rescission  prior  to  the  commencement  of  the 
action.  When  plaintiff  found  there  was  trouble  about  the 
street,  he  moved  very  promptly.  He  notified  defendant,  and 
was  told  by  its  officers,  "the  best  thing  to  do  is  to  see  your 
lawyer,  and  we  will  see  our  attorney.  We  sold  the  property 
as  we  bought  it."  He  did  see  his  lawyer,  who  wrote  to  de- 
fendant, on  behalf  of  plaintiff,  "I  am  now  making  you  an 
offer  to  rescind  his  contracts,"  describing  them,  "and  Mr. 
Shermaster  herewith  makes  you  a  tender  of  a  quitclaim  deed 
to  all  his  interest  in  and  to  said  land  upon  the  payment  to 
him  of  the  sum  already  paid,  etc.,"  specifying  the  amounts 
of  purchase  price  (with  interest),  the  cost  of  improvements 
and  damages.  Plaintiff  had  previously  executed  such  a  quit- 
claim deed  and  it  was  in  the  hands  of  his  attorney  for  delivery. 

Defendant,  by  its  attorney,  in  reply  to  the  notification  by 
plaintiff,  just  referred  to,  wrote  that  it  expected  "to  carry 
out  to  the  fullest  extent  all  their  agreanents  with  Mr.  Sher- 
master [plaintiff].  They,  however,  do  not  accept  any  offer 
made  by  you  to  rescind  his  contracts.  They  also  take  excep- 
tion to  any  alleged  tender  which  you  suggest  in  regard  to  a 
quitclaim  deed."  The  communication  further  stated  that 
when  all  payments  had  been  made  by  plaintiff,  defendant 
would  "give  him  deeds  in  accordance  with  the  terms  of  his 
respective  agreements." 

Here  was  a  sufficient  offer,  and  a  direct  refusal  of  rescission. 
Plaintiff  demanded  more  from  defendant  than  he  was  entitled 
to  recover,  but  in  the  absence  of  any  specific  objection  made 
to  the  tender,  the  exception  thereto  noted,  availed  defendant 
nothing,  and  must  be  now  disregarded.  (Civ.  Code,  sec.  1501 ; 
Code  Civ.  Proc,  sec.  2076 ;  Kofoed  v.  Gordon,  122  Cal.  314, 
[54  Pac.  1115] ;  Latimer  v.  Capwy  Valley  Lamd  Co,,  137  Cal. 
286,  [70  Pac.  82].) 

The  contracts  of  sale  were  executory,  and  the  acceptance  of 
the  quitclaim  deed  by  defendant  would  have  restored  every- 
thing of  value  which  plaintiff  had  received  from  it. 

[11]  It  developed  during  the  trial  that  after  the  offer  of 
rescission,  plaintiff   remained,   and   was  still  living,  on  the 
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premises.  He  testified  that  unless  he  did  so  the  house  would 
be  carried  away,  owing,  no  doubt,  to  its  location  in  a  sparsely 
inhabited  neighborhood.  Appellant  contends  that  plaintiff, 
having  remained  in  possession,  cannot  maintain  this  equitable 
action  in  rescission,  but  must  be  relegated  to  a  legal  action  for 
damages  for  breach  of  contract.  In  our  view,  under  the  evi- 
dence, plaintiff's  so-called  possession  was  only  an  effort  made 
in  good  faith  to  protect  the  property  for  all  parties  to  the 
litigation.  He  had  made  a  good  tender  of  restoration  of  the 
premises  which  was  refused.  If  he  abandoned  the  premises 
the  improvements  would  be  carried  away  by  vandals.  He 
came  into  court  and  offered  to  do  equity,  when  in  his  com- 
plaint he  offered  to  make  a  quitclaim  deed  to  the  land  to  de- 
fendant upon  cancellation  of  the  contracts  being  adjudged. 
The  court,  in  its  decree,  directed  that  such  quitclaim  be  exe- 
cuted. We  do  not  believe  that  plaintiff's  remaining  on  the 
premises  under  the  circumstances  amounted  to  a  waiver  of  his 
right  to  rescind. 

Defendant  has  not  suffered  any  injury  by  reason  of  plain- 
tiff's act  in  remaining  in  such  tentative  possession,  for  the 
court  found  that  the  value  of  the  improvements  placed  on  the 
land,  exclusive  of  any  rental  that  might  be  due  defendant 
for  the  use  and  occupation  of  the  land,  was  the  sum  of  $250. 
We  may  assume  that  the  court  allowed  defendant  the  sum 
of  eight  dollars  per  month  for  the  use  of  the  land,  that  being 
the  sum  fixed  by  its  own  witnesses,  for  the  full  period  of 
the  twenty-four  months  from  the  date  of  occupation  by  plain- 
tiff to  the  trial.  We  may  further  assume  that  the  court  fixed 
in  its  own  mind  the  value  of  the  improvements  at  somewhere 
near  the  amount  they  cost,  that  being  the  course  pursued  in 
the  examination  of  the  witnesses  by  the  court.  The  judgment 
as  rendered  appears  to  give  defendant  full  credit  for  the  rea- 
sonable use  and  occupation  during  the  term  specified,  and 
under  the  circumstances  it  should  not  be  heard  to  complain. 

What  we  have  last  said  also  disposes  of  defendant'^  con- 
tention that  the  judgment  was  excessive. 

The  judgment  is  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  15,  1919,  and  a  petition  to 


Digitized  by  VjOOQIC 


670  Ferqodo  v.  Donohub.         [40  Cal.  App. 

have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  12,  1919. 

AU  the  Justices  concurred* 


[Civ.  No.  2645.    Pirat  Appellate  District,  Divirfon  One.— April  16, 1919.] 

GEQRGE  J.  FERGODO  et  al.,  AppeUants,  v.  W.  H.  DONO- 
HUE  et  al.,  Respondents. 

[1]  Estates  op  Deceased  Persons — Peobatk  HoiiSSTEAD — EsROirsoas 
Decree — C!o(llateral  Attack. — A  decree  made  in  the  course  of  pro- 
bate proceedings,  upon  the  petition  of  the  guardian  of  minor  chil- 
dren of  the  deceased,  and  after  due  notice  and  hearing,  setting 
apart  absolutely  in  fee  to  such  minor  children  certain  separate  prop- 
ertj  of  the  deceased,  though  erroneous,  cannot  be  indirectly  attacked. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    A.  B.  McKenzie,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cedric  W.  Peterson  for  Appellants. 

Neal  Power,  W.  S.  Tinning,  0.  A.  Gale  and  W.  H.  L.  Hynea 
for  Respondents. 

KERRIGAN,  J.— This  is  an  action  to  quiet  title.  The  com- 
plaint  was  in  two  counts.  The  cause  was  tried  on  the  first 
count,  and  judgment  went  for  the  defendants.-  As  to  the 
second  count  a  demurrer  thereto  was  sustained,  and  plaintiffs 
having  refused  to  amend,  judgment  hy  default  upon  that 
count  was  also  entered  against  them.  The  plaintiffs  appealed 
from  both  judgments.  That  relating  to  the  default  judg- 
ment not  being  seasonably  taken,  it  was  heretofore,  upon 
motion  made  in  this  court,  dismissed. 

The  question  involved  in  the  remaining  appeal  concerns  the 
construction  of  an  order  setting  apart  a  homestead  to  minor 
children.    The  facts  are  undisputed  and  .simply  told.    The 
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property  set  apart  was  community  in  character,  and  had  be- 
longed to  E.  S.  Fergodo  and  his  wife.  Mrs.  Fergodo  prede- 
ceased her  husband,  and  the  latter  died  in  the  year  1904, 
leaving  him  surviving  as  the  result  of  this  union  eleven  chil- 
dren, six  of  whom  were  minors.  No  homestead  had  ever  been 
selected  by  either  spouse  in  lifetime,  but  in  the  course  of  pro- 
l^ate  proceedings  upon  the  estate  of  B.  S.  Fergodo,  deceased, 
the  court,  upon  petition  of  the  guardian  of  the  minor  children, 
and  after  due  notice  and  hearing,  set  apart  absolutely  in  fee 
as  a  homestead  to  the  minor  children  the  property  here  in- 
volved. Subsequently  the  estate  was  closed,  and  the  remain- 
ing property  distributed  to  all  the  children,  both  adults  and 
minors.  After  the  latter  reached  majority  they  conveyed  the 
homestead  property  to  the  defendants.  No  objection  was 
made,  at  the  time  of  the  making  thereof,  either  to  the  decree 
setting  apart  the  homestead,  or  to  the  final  decree  of  dis- 
tribution, and  no  appeal  was  ever  taken  from  either  of  them. 
[1]  It  is  conceded  that  the  property  had  been  the  com- 
munity property  of  E.  S.  Fergodo  and  his  wife ;  and  assuming 
for  the  purposes  of  this  case  that  upon  the  death  of  Mrs. 
Fergodo  the  property  became  the  separate  property  of  the 
surviving  husband  within  the  meaning  of  section  1468  of  the 
Code  of  CiAdl  Procedure,  and  that  therefore  the  court  com- 
mitted error  in  setting  it  aside  as  a  homestead  absolutely 
instead  of  for  a  limited  time,  still  we  think  it  was  but  an  error 
committed  in  the  e:|^ercise  of  its  jurisdiction,  which  cannot  be 
indirectly  attacked.  It  has  been  so  decided.  In  the  Matter 
of  Moore,  96  Cal.  530,  [31  Pac.  584],  the  probate  court  had 
set  aside  to  the  widow  of  the  deceased  absolutely  a  homestead 
from  the  separate  property  of  the  deceased;  and  in  a  pro- 
ceeding similar  to  the  present  the  same  question  came  before 
the  supreme  court  which,  in  passing  thereon,  said:  **If  it 
should  be  conceded  that  the  court  erred  in  setting  apart  any 
portion  of  it  absolutely  to  the  widow,  still  it  was  only  an  error 
committed  in  the  exercise  of  its  jurisdiction,  and  the  order 
was  not  void.  No  appeal  was  ever  taken  from  this  order,  and 
it  is  now  in  full  force.  This  being  so,  the  court  erred  in  dis- 
tributing, as  part  of  the  estate,  the  land  so  set  apart  as  a  home- 
stead. By  force  of  the  decree  setting  it  aside,  the  title  to  the 
homestead  is,  as  against  the  heirs  of  the  deceased,  in  the  par- 
ties named  in  that  decree."  (See,  also.  Estate  of  Bette,  171 
CaL  584,  [153  Pac.  949] ;  Bomtree  v.  Montague,  30  Cal.  App. 
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170,  [157  Pac.  623] ;  McOavin  v.  San  Francisco  Protestant 
Orpha/n  Asylum  Society,  34  Cal.  App.  168,  [167  Pac.  182].) 
Upon  the  authority  of  those  cases  the  judgment  is  affirmed 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[Orim.  No.  46a.    Third  AppeUate  Difltrict.— April  16,  1919.] 

THE  PEOPLE,  Eespondent,  v.  THOMAS  E.  HINSHAW, 
'         Appellant 

[1]  CsnoNAL  Law  —  Examination  of  Jdeors  — ^  Bias  or  Prejudice. — 
Where  counsel  for  defendant  in  a  criminal  prosecution,  by  means 
of  certain  questions  asked  prospective  jurors  on  their  voir  dire, 
desires  to  show  bias  or  prejudice,  he  should  state  his  reason  for 
asking  the  questions. 

[2]  Id. — PoROERT — Similar  Offenses — ^Evidence  of. — In  a  prosecution 
for  forgery,  evidence  of  other  similar  offenses  is  admissible  for  the 
purpose  of  showing  guilty  intent  and  of  rebutting  the  theory  of 
accident  or  good  faith. 

[3]  Id. — Confessions — Order  of  Proof. — ^In  a  prosecution  for  forgery, 
it  is  immaterial  that  the  confession  of  the  defendant  is  admitted 
in  evidence  prior  to  the  introduction  of  any  other  evidence  of  the 
commission  of  the  crime.  The  order  of  proof  is  a  matter  within 
the  discretion  of  the  trial  court. 

[41  Id. — ExTRAjxTDiciAL  CONFESSIONS — ^Admissibiutt. — ^In  such  a  prose- 
cution, extrajudicial  confessions  of  the  defendant  alone  are  not 
sufficient  evidence  of  the  forgeries  to  render  them  admissible  in 
evidence. 

[5]  Id. — ^Absence  of  Witnesses  —  Refusal  of  Continuance  —  When 
NOT  Error. — In  a  criminal  prosecution,  the  trial  court  does  not 
commit  error  in  refusing  to  continue  the  trial  of  the  case  on  account 
of  the  absence  of  a  witness  for  the  defendant,  where  the  application 
is  made  after  considerable  progress  has  been  made  in  the  hearing 
of  the  cause  and  no  reason  is  shown  why  it  was  not  made  when  the 
case  was  caUed  for  trial,  as  the  statute  requires,  and  the  testimony 
of  the  witness,  if  produced,  would  be  simply  cumulative. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Denver  Sevier,  Judge.    AflSrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Metzler  &  Mitchell  for  Appellant. 

XJ.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent 

BURNETT,  J.— There  seems  to  be  no  substantial  merit  in 
this  appeal  from  a  conviction  of  the  crime  of  forgery.  The 
evidence  was  amply  suflBcient  to  support  the  verdict.  It  con- 
sisted in  part  of  the  confession  of  the  defendant.  This  was 
supplemented  by  the  testimony  of  a  witness  who  positively 
identified  appellant  as  the  one  who  cashed  the  check  and  by 
the  unequivocal  denial  of  the  genuineness  of  the  signature  by 
the  purported  maker  or  drawer  of  the  instrument.  Indeed, 
appellant  does  not  claim  that  the  verdict  lacks  sufficient  sup- 
port, but  he  relies  upon  certain  alleged  errors  committed  1^^ 
the  court  in  the  progress  of  the  trial. 

Of  these  one  relates  to  a  ruling  sustaining  the  district  attor- 
ney's  objection  to  these  questions  addrfessed  to  the  prospective 
jurors  on  their  voir  dire:  (a)  "Now,  if  you  are  accepted  as  a 
juror  and  you  enter  the  jury-room  to  deliberate  and  find  a 
verdict,  and  you  had  once  voted  'not  guilty,'  would  you  then 
change  your  vote  to  one  of  'guilty'  and  if  so,  why  t  (b)  When 
you  are  discussing  the  evidence  and  the  law  after  the  case  has 
been  put  in  the  hands  of  the  jury  to  deliberate,  and  you  had 
forgotten  some  part  or  parcel  of  the  evidence,  or  the  jurors 
did  not  agree  upon  what  is  given  in  evidence,  would  you  ac- 
cept the  statement  of  the  fellow-jurors  as  to  what  evidence 
was  given,  or  would  you  return  to  the  court  and  have  it  read 
from  the  record t  (c)  If  at  any  time  during  your  delibera- 
tions, if  you  are  accepted  as  a  juror  and  you  are  in  doubt 
as  to  the  law  given  to  you  by  this  court,  would  you  then  rely 
upon  the  statements  of  your  fellow-juror  as  to  what  the  law  is 
as  applied  to  the  facts  in  this  case,  or  would  you  return  to  the 
court  and  ask  the  cotirt  to  further  instruct  yout" 

Without  extended  consideration  of  these  questions  we  may 
say  that  it  would  be  apparently  difficult  for  any  juror  to 
answer  them  definitely  and  intelligently  in  advance  of  the 
contingencies  therein  suggested.  Moreover,  it  is  a  fair  infer- 
ence from  the  remarks  of  the  court  that  each  of  the  jurors 
had  stated  that  he  would  take  the  instructions  as  to  these  mat- 
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ters  "from  the  court  and  not  anybody  else."  In  fact,  it  does 
not  appear  that  the  subject  was  not  entirely  covered  by  the 
other  questions  and  answers  which  are  not  disclosed  by  the 
record. 

[1]  Besides,  if  appellant  desired  to  show  bias  or  prejudice, 
as  he  now  claims,  he  should  have  so  stated  his  reason  for  ask- 
ing the  questions.  Furthermore,  it  appears  that  he  must  have 
been  satisfied  with  the  jurors,  since  he  exercised  only  three 
of  his  peremptory  challenges,  and  in  view  of  the  principles 
enunciated  in  People  v.  Schafer,  161  Cal.  573,  [119  Pac.  920], 
it  must  be  said  that,  if  error  in  the  ruling  was  committed,  it 
was  without  prejudice. 

[2]  As  to  the  admission  of  evidence  of  another  forgery, 
it  first  appeared  as  a  part  of  the  confession  of  appellant  of 
the  commission  of  the  crime  charged  in  the  information.  It 
was  embodied  in  his  voluntary  statement  made  to  the  sheriflf 
and  it  was  so  closely  connected  with  the  recital  as  to  the  main 
oflfense  that  the  confession  was  hardly  divisible.  At  any  rate, 
in  this  class  of  cases,  evidence  of  other  similar  offenses  is  ad- 
missible for  the  purpose  of  showing  guilty  intent  and  of 
^  rebutting  the  theory  of  accident  or  good  faith,  [3]  and  it 
is  not  a  vital  consideration  that  the  admission  of  the  confes- 
sion was  prior  to  the  introduction  of  any  other  evidence  as  to 
said  checks.  The  order  of  proof  is  a  matter  within  the  dis- 
cretion of  the  trial  court.  (People  v.  Rushing,  130  Cal.  449, 
[80  Am.  St.  Rep.  141,  62  Pac.  742].) 

[4]  It  is  true  that  extrajudicial  confessions  of  defendant 
alone  would  not  be  sufficient  evidence  of  the  forgeries  to  ren- 
der them  admissible  in  evidence.  (People  v.  Baird,  105  Cal. 
126,  [38  Pac.  633].)  And  it  may  be  that  the  court  committed 
a  technical  error  in  overruling  the  objections  of  appellant  as 
to  the  other  forgery,  but  other  evidence  in  the  nature  of 
exemplars  of  his  handwriting  was  subsequently  received,  so 
that  the  error,  if  any,  was  cured.  We  are  satisfied  that 
thereby  a  sufficient  support  was  afforded  for  a  finding  that 
appellant  forged  the  other  check. 

[6]  There  is  some  contention  that  the  court  committed 
error  in  refusing  to  continue  the  trial  of  the  case  on  account 
of  the  absence  of  a  witness  for  appellant.  But  the  applica- 
tion was  made  after  considerable  progress  had  been  made  in 
the  hearing  of  the  cause,  and  no  reason  was  shown  why  it  was 
not  made  when  it  was  called  for  trial  as  the  statute  requires- 
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(Pen.  Code,  sec.  1052.)  Besides,  it  was  quite  apparent  that 
tile  affidavit  was  radically  defective,  as  appellant  virtually 
admits.  Moreover,  the  testimony  of  the  witness,  if  produced, 
would  be  simply  cumulative  and  there  is  nothing  |;o  show  that 
it  would  have  affected  the  Verdict  of  the  jury. 

The  only  other  objection  is  addressed  to  the  action  of  the 
court  in  reference  to  the  instructions.  It  seems  unnecessary 
to  notice  specifically  the  various  instructions  offered  on  the 
part  of  appellant  which  were  refused  by  the  court. 

After  an  examination  of  the  record  we  are  prepared  to  say 
that  appellant  suffered  no  prejudice  by  reason  of  the  action 
of  the  court.  The  instructions  were  full  and  correct.  Every 
principle  of  law  necessary  for  the  guidance  of  the  jury  was 
announced,  and  there  is  no  ground  for  just  criticism  as  to  any 
of  the  proceedings  during  the  trial. 

The  judgment  and  order  are  affirmed* 

Chipman,  P.  J«|  and  Hart,  J.,  concurred. 


[CrinL  No.  4©5.    Third  AppeUate  District.— April  16,  1919.] 

THB  PEOPLE,  Respondent,  v.  CHARLES  SCHIAFFINO 
et  al.,  Appellants. 

[1]  Criminal  Law — ^BtJrglart — ^Verdict — Evidence. — ^In  this  prosecu- 
tion for  burglary,  the  evidence,  while  largely  circumstantial,  was 
Bufflcient  to  support  the  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.    M.  S.  Sayre,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Brennan  and  T.  M.  O'Connor  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— Defendants  were  tried  jointly  for  the  crime 
of  having  feloniously  and  burglariously  broken  into  and 
entered  the  store  of  Herrick  &  Brooks,  in  the  town  of  Middle- 
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town,  county  of  Lake,  on  the  eighteenth  day  of  September, 
1918,  **with  intent  then  and  there  to  commit  a  crime,*'  and 
"then  and  there  opened  a  safe  by  use  of  nitro-glycerine,  con- 
trary to  the  form,  force  and  effect  of  the  statute,"  etc.  The 
jury  returned  a  verdict  of  guilty  as  charged,  and  the  court 
sentenced  defendants  to  the  state  prison  at  San  Quentin. 
Defendants  appealed. 

The  clerk's  transcript  was  filed  January  25,  1919,  and  the 
reporter's  transcript  was  filed  February  6,  1919.  Under  rule 
II,  the  appellant  in  a  criminal  case  is  required  to  **file  his 
points  and  authorities,  with  proof  of  service  on  the  attorney- 
general,  within  fifteen  days  after  the  filing  of  the  transcript." 
The  cause  was  placed  upon  the  April  calendar  and  due  notice 
thereof  sent  to  defendants'  attorneys.  They  have  filed  no 
points  and  authorities,  and  have  not  applied  for  further  time 
in  which  to  file  points  and  authorities.  At  the  call  of  the 
calendar  there  was  no  appearance  for  defendants  and  on  mo- 
tion of  the  attorney-general  the  cause  was 'submitted  on  the 
record.  ^ 

[1]  We  have  read  the  evidence  in  the  case  and,  while  it  is 
largely  circumstantial,  we  cannot  say  it  is  insufficient  to  sup- 
port the  verdict. 

The  judgment  is  aflSrmed. 


[Crim.   No.  407.     Tliird  Appellate  Disttict.— April  16,  1919.] 

THE  PEOPLE,  Respondent,  v.  FORTUNATO  MEDAINI, 

Appellant. 

[1]  Criminal  Law  —  Appeal  —  Failube  to  Appear  —  Examination  of 
Becobd. — Where  on  appeal,  in  a  criminal  case  no  brief  is  filed  on 
behalf  of  the  appellant  and  no  appearance  is  made  bj  or  for  him 
when  the  cause  is,  in  its  regular  order,  called  for  hearing  and  argu- 
ment, and  the  case  is  submitted  upon  the  record,  it  is  not  necessary 
that  the  reviewing  court  should  enter  into  a  minute  examination  of 
the  facts.  A  general,  or  cursory,  examination  of  the  record  is 
all  that  is  required. 

APPEAL  from  a  judorment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge.    Affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  Bell  for  Appellant. 

U.  S.  Webb,  Attomey-Genet'al,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J.— Early  on  the  evening  of  July  7,  1918,  at  St. 
Helena,  Napa  County,  the  defendant  shot  and  killed  his  wife, 
Mary  Medaini.  The  homicide  appears  to  have  been  thp  result 
of  jealousy  or  a  suspicion  on  the  part  of  the  defendant  that 
the  deceased  had  been  unduly  intimate  with  an  employee  of 
the  defendant.  The  defendant  was  arrested  and  in  due  time 
charged  with  and  tried  in  the  superior  court  of  Napa  County 
for  the  crime  of  murder.  He  interposed  at  the  trial  the  de- 
fense of  insanity.  The  jury  found  him  guilty  of  murder  of 
the  second  degree,  and  he  was  thereupon  sentenced  by  the 
court  to  imprisonment  in  the  state  prison  at  Folsom.  He 
appeals  from  the  judgment  and  the  order  denying  his  motion 
for  a  new  trial. 

The  transcript  on  appeal  was  filed  in  this  court  on  the 
thirty-first  day  of  January,  1919.  The  case  was  placed  on 
the  calendar  of  the  late  (April,  1919)  term  of  this  court  for 
hearing,  and  the  attorney  for  the  defendant  and  the  attorney- 
general  regularly  and  duly  notified  of  the  day  upon  which  it 
would  be  called  for  argument.  No  brief  has  ever  been  filed 
on  behalf  of  the'  defendant  in  support  of  the  appeals,  nor 
was  there  any  appearance  by  or  for  him  when  the  cause  was, 
in  its  regular  order,  called  for  hearing  and  argument.  There 
was,  therefore,  no  other  course  open  to  the  attorney-general 
than  to  submit  the  case  upon  the  record,  or,  perhaps,  to  move 
for  a  dismissal  of  the  appeals.  That  officer  chose  the  former 
course. 

[1]  While  it  is  perhaps  the  duty  of  a  reviewing  court, 
where  a  criminal  case,  in  which  no  appearance  by  brief  or 
otherwise  has  been  made  for  the  accused,  has  been  submitted 
upon  the  record,  to  give  the  record  such  an  examination  as 
will  enable  such  court  to  determine  whether  obvious  errors, 
likewise  prejudicial  to  the  accused,  have  be,en  made,  still,  in 
such  cases  so  submitted,  the  law  does  not  cast  upon  the  appel- 
late courts  the  duty  of  scrutinizingly  examining  the  record 
for  the  purpose  of  searching  for  possible  errors  which  might 
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be  found,  upon  mature  reflection,  to  have  been  detrimental 
to  the  rights  of  the  accused.  If  the  record,'  upon  its  face, 
shows  that  error  prejudicial  to  the  accused  has  been  com- 
mitted — if,  for  instance,  it  plainly  appears  that  the  informa- 
tion states  no  public  offense,  then,  no  less  in  a  case  where  no 
brief  has  been  filed  or  oral  argument  made  on  behalif  of  the 
defendant  than  in  a  case  whereip  briefs  have  been  filed  and 
oral  arguments  presented,  should  a  reviewing  court  hesitate 
to  order  a  reversal.  But,  as  stated,  we  do  not  regard  it  neces- 
sary, where  a  criminal  case  is  submitted  under  such  circum- 
stances as  this  case  has  been  submitted,  that  a  reviewing  court 
should  enter  into  a  minute  examination  of  the  facts.  A  gen- 
eral, or  cursory,  examination  of  the  record  is  all  that  is  re- 
quired. This  we  have  given  this  record.  Indeed,  in  view  of 
the  fact  that  the  defendant  was  tried  for  and  convicted  of 
the  crime  of  murdering  his  own  wife,  and  of  the  further  fact 
that  he  set  up  insanity  as  a  legal  excuse  for  his  act,  we  have 
gone  further  and  examined  with  painstaking  care  both  the 
evidence  and  the  charge  of  the  court.  The  defense,  as  the 
plea  of  insanity  implies,  admitted  at  the  trial  that  Medaini 
shot  and  killed  his  wife,  and  the  evidence  clearly  discloses 
that,  unless  the  accused  was  at  the  time  he  fired  the  fatal  shot 
bereft  of  all  sense  and  reason,  or,  in  other  words,  was  insane, 
the  killing  amounted  to  a  deliberavte,  legally  unprovoked  and 
cruel  murder.  As  to  the  instructions,  it  is  to  be  remarked 
that,  in  its  charge,  the  court,  with  singular  clearness,  stated 
to  the  jury  every  principle  or  rule  of  law  applicable  and  per- 
tinent to  the  case  as  it  was  made  by  the  information  and  the 
proofs.  Nor,  in  our  examination  of  the  record,  have  we  en- 
countered any  rulings  touching  the  question  of  the  legal 
propriety  of  any  of  the  evidence  which,  even  where  strictly 
not  correct,  could  have  resulted  in  injury  to  the  defendant 
In  a  word,  the  cause  appears  to  have  been  in  all  particulars 
well  and  fairly  tried,  and  the  defendant,  therefore,  accorded 
a  fair  and  impartial  trial. 
The  judgment  and  the  order  are  affirmed, 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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(Ciy.  No.  279B.    Seeond  Appellate  District,  Division  One.— AprU  16, 

1919.] 

JAMES  ?•  HOQAN,  AppeUant,  v.  EARLE  C.  ANTHONY, 
etc.,  et  al.,  Respondents. 

[1]  CoNTBAOTS — Sale  of  Truck — PAttTJBB  of  Sellers  to  PERFORii — ^Be- 
soissiON  BY  Consent. — W)iere  the  sellers,  without  performance  of 
their  promise  to  furnish  the  bujer  with  a  truck  of  a  given  capacity, 
in  the  absence  of  which  no  dntj  is  imposed  upon  the  buyer  to  pay 
the  note  given  as  payment,  demand  the  return  of  the  truck  and  the 
buyer  complies  therewith,  a  rescission  by  consent  is  implied  from 
such  acts.  p 

[2]  Id, — ^Rescission  by  Buyer — Compliance  With  Code. — The  refusal 
of  the  buyer  to  pay  the  note  given  in  payment  of  the  truck  on  ac- 
count of  the  fraud  of  the  sellers,  and  the  returning  of  the  truck 
upon  the  discovery  of  the  fraud,  is  all  that  he  is  required  to  do  by 
section  1601  of  the  Civil  Code  to  accomplish  a  rescission. 

[3]  Id. — conditional  Sale— Lease — Trite  Character  of  Agreement- 
Form  Immaterial. — While  the  law  applicable  is  the  same  whether 
the  agreement  between  the  seUers  and  the  buyer  of  a  truck  con- 
stitutes a  conditional  sale  or  a  lease  thereof,  the  sellers  cannot, 
by  designating  the  contract  a  lease,  take  from  it  its  true  character 
ae  a  contract  for  the  conditional  sale  of  the  truck  where  the  par- 
ties clearly  contemplate  a  sale  by  the  one  and  a  purchase  by  the 
other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ralph  B.  Swing  for  Appellant 

A.  D.  Laughlin  and  Paul  Nourse  for  Respondents. 

SHAW,  J. — Plaintiff,  upon  the  judgment-roll  alone,  appeals 
from  a  judgment  entered  in  favor  of  defendant. 

As  appears  from  the  second  amended  complaint,  filed  after 
the  decision  of  this  court  in  a  former  appeal  had  by  defend- 
ant wherein  the  judgment  in  favor  of  plaintiff  was  reversed 
(Hogan  v.  Anthony,  34  Cal.  App.  24,  [166  Pac.  861]),  the 
parties,  on  August  13, 1914,  executed  a  contract,  the  designa- 
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tion  of  which  is /'Lease  and  Conditional  Sale  of  Automobile" 
(the  subject  thereof  being  an  auto  truck),  upon  which  plain- 
tiff at  the  time  paid  five  hundred  dollars  in  cash,  and  for  the 
balance  of  the  purchase  price  or  rental  of  $1,150  he  executed 
his  promissory  notes,  one  of  which  was  for  the  sum  of  one 
hundred  dollars  and  by  its  terms  due  and  payable  on  Sep- 
tember 13,  1914.  The  writing  contained  a  provision  to  the 
effect  that  the  instrument  should  be  construed  as  a  lease  with 
an  option  on  the  part  of  the  plaintiff  to  acquire  title  to  the 
truck  for  the  sum  of  one  dollar,  subject  to  compliance  with 
his  covenants  therein  contained  and  payment  of  the  notes . 
according  to  the  terms  and  conditions  thereof. 

The  complaint  embraces  two  counts,  in  one  of  which  plain- 
tiff alleges  facts  which,  if  true,  he  insists  show  a  rescission 
of  the  contract,  under  and  by  virtue  of  which  he  is  entitled 
to  recover  judgment  for  the  five  hundred  dollars  paid.  The 
other  is  a  common  count  for  money  had  and  received  by 
defendant  for  the  use  and  benefit  of  plaintiff. 

On  the  former  appeal  the  judgment  was  reversed,  for  the 
reason  that,  as  shown  by  the  complaint  upon  which  the  case 
was  tried,  the  subject  of  the  action  was  not  the  contract,  desig- 
nated ''Lease  and  Conditional  Sale  of  Automobile,*'  under 
and  in  accordance  with  which  possession  of  the  truck  was  by 
defendant  delivered  to  plaintiff,  but  a  preliminary  agreement 
in  the  course  of  the  transaction,  made  the  preceding  day,  and 
as  to  which  the  court,  in  distinguishing  such  preliminary  and 
informal  contract  which  contemplated  the  execution  of  the 
lease  and  conditional  sale  agreement  here  involved,  says:  "The 
facts  .  .  .  disclose  a  situation,  during  the  period  between  the 
execution  of  the  contract  and  the  execution  of  the  lease,  in 
which  the  parties  were  engaged  in  closing  a  single  transaction. 
Of  this  transaction,  the  lease  was  the  conclusion  and  the  cul- 
mination, and  by  it  must  the  rights  of  the  parties  be  judged. 
The  respondent  does  not  claim  to  have  rescinded  the  lease. 
He  denies  its  existence  and  expressly  relies  upon  an  alleged 
rescission  of  the  contract,  a  paper  merely  preliminary  to  the 
lease  and  which  was  abrogated  by  it."  (See  Hogan  v.  An- 
tJiony,  supra.)  It  thus  appears  tiiat  on  the  former  appeal 
the  court  had  before  it  a  case  the  subject  of  which  was  the 
rescission  of  a  different  instrument  from  the  one  here  involved. 

On  this  appeal,  in  the  absence  of  the  evidence,  the  sole  ques- 
tion presented  is  whether  or  not  the  findings^  deemed  to 
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be  fully  established,  support  the  judgment  The  court  found 
that  on  the  twelfth  day  of  August,  1914,  defendant  agreed  to 
sell  and  plaintiff  agreed  to  buy  the  truck  in  question  for  the 
sum  of  $1,650,  at  which  time  plaintiff  paid  the  sum  of  five 
hundred  dollars  to  be  applied  upon  the  purchase  price  of  the 
vehicle,  and  agreed  to  pay  the  balance  thereof  in  eleven 
monthly  installments  of  one  hundred  dollars  each,  and  one, 
the  last,  of  $50,  all  of  which  should  be  evidenced  by  promis- 
sory notes  due  and  payable  in  accordance  with  the  agreement  ; 
that  on  the  next  day,  August  13th,  plaintiff  and  defendant 
executed  the  contract,  designated  "Lease  and  Conditional 
Sale  of  Automobile,"  to  which  we  have  hereinbefore  referred, 
and  plaintiff  made  and  executed  the  promissory  notes  in  ac- 
cordance with  his  agreement  made  the  day  before;  where- 
upon the  truck  was  delivered  to  plaintiff,  who  continued  in 
possession  thereof  until  September  18,  1914;  that  *'at  the 
time  of  entering  into  said  contract  .  .  .  plaintiff  had  no 
knowledge  regarding  such  trucks  and  so  informed  defendants 
and  told  defendants  that  he  would  have  to  rely  entirely  upon 
their  representations  .  .  .  and  .  .  .  informed  defendants  the 
nature  of  his  business  and  for  what  purpose  he  desired  to  use 
the  said  truck,  and  that  he  needed  a  truck  .  .  .  with  a  ca- 
pacity of  and  capable  of  carrying  and  conveying  from  one  to 
one  and  one-quarter  tons  of  freight ;  .  .  .  that  he  must  have  a 
truck  that  would  haul  and  carry  not  less  than  from  one  to  one 
and  one-quarter  tons,  and  that  he  could  not  use  a  truck  of  a 
less  carrying  capacity;  that  said  defendants  then  and  there 
represented  to  plaintiff  that  the  truck  so  leased  by  plaintiff, 
as  aforesaid,  was  a  ton  truck  and  that  the  same  .  .  .  had  a 
hauling  capacity  suflBcient  for  plaintiff's  business  .  .  .  and 
that  said  truck  would  easily  carry  and  haul  one  and  one- 
quarter  tons  of  freight.  .  .  .  That  plaintiff  relied  upon  each 
and  all  of  said  representations  so  made  by  defendants  and 
believed  them  to  be  true  and  believed  that  the  truck  which 
said  defendants  were  then  offering  to  sell  to  him  was  a  truck 
with  a  hauling  capacity  of  not  less  than  one  and  one-quarter 
tons;  .  .  .  that  if  it  had  not  been  for  said  representations 
so  made  by  defendants,  plaintiff  would  not  have  entered  into 
said  agreement  and  that  it  was  by  reason  of  said  represen- 
tations so  made  by  defendants  to  plaintiff  that  plaintiff  did 
enter  into  said  agreement  as  hereinbefore  found,  and  paid  to 
defendants  the  said  sum  of  five  hundred  dollars.    That  each 
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and  all  of  the  repl'esentations  so  made  by  defendants  to  plain- 
tiflf  with  reference  to  said  truck  and  its  carrying  capacity,  as 
aforesaid,  were  and  are  false  and  fraudulent,  and  the  said 
.truck  so  leased  by  said  defendants  to  plaintiff,  as  hereinbefore 
set  out,  was  in  truth  and  in  fact  a  one  thousand  five  hundred 
pound  truck  .  .  .  and  did  not  have  a  carrying  capacity  of  one 
ton  or  of  one  and  one-quarter  tons.  That  said  defendants 
knew  that  said  representations  so  made  by  them,  as  aforesaid, 
were  false  and  fraudulent  at  the  time  they  were  made  and 
said  representations  were  so  made  by  said  defendants  for  the 
purpose  of  deceiving  and  defrauding  said  plaintiff,  and  for 
the  purpose  of  causing  him  to  enter  into  said  contract,  as 
hereinbefore  found,  and  to  pay  to  defendants  the  sum  of  five 
hundred  dollars  and  to  cause  plaintiff  to  agree  to  pay  the  bal- 
ance thereof  in  monthly  payments.  .  .  .  Possession  of  said 
truck  was  delivered  to  said  plaintiff  on  the  thirteenth  day  of 
August,  1914,  and  thereafter  plaintiff  attempted  to  use  the 
same  in  his  business,  but  said  truck  could  not  be  used  suc- 
cessfully in  his  said  business ;  .  .  .  when  plaintiff  first  began 
to  use  said  truck  he  attempted  to  haul  thereon  about  one  ton 
of  freight ;  when  so  doing  said  truck  would  heat  up  to  such 
an  extent  that  it  could  not  be  successfully  used ;  plaintiff  there- 
upon complained  to  defendant  regarding  such  condition  and 
defendant  assured  plaintiff  that  such  condition  was  caused 
solely  by  the  fact  that  said  truck  was  new;  plaintiff  relied 
upon  such  statement  of  defendant  that  such  heat  was  being 
caused  by  the  fact  that  said  truck  was  new,  and  continued 
to  use  the  same ;  but  said  truck  continued  to  heat  and  could 
not  be  successfully  used  by  plaintiff  in  his  said  business ;  that 
plaintiff  did  not  discover  the  fact  that  said  truck  was  not  a 
ton  truck  and  was  only  a  truck  of  one  thousand  five  hundred 
pounds  capacity  until  on  or  about  the  26th  of  August;  that 
immediately  after  discovering  said  fact  plaintiff  notified  said 
defendant  that  said  truck  was  not  a  ton  truck  and  was  not 
of  a  capacity  which  defendant  had  represented  it  to  be ;  that 
plaintiff  refused  to  make  any  further  payments  upon  said 
contract  solely  by  reason  of  such  facts. 

**That  on  the  18th  of  September,  1914,  defendant  ...  at 
the  city  of  Upland  demanded  payment  of  the  note  then  due; 
that  plaintiff  then  refused  to  pay  said  note  and  also'refused 
to  make  any  further  payments  pursuant  to  said  agreement 
unless  defendant  furnished  plaintiff  with  a  ton  truck;  that 
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on  the  said  eighteenth  day  of  September,  1914,  plaintiff,  at 
the  request  of  defendant,  returned  said  truck  to  defendant 
and  said  truck  has  been  in  the  possession  of  defendant  ever 
since ;  that  plaintiff  returned  said  truck  to  defendant  because 
of  the  fact  that  the  same  was  not  as  it  had  been  represented 
to  be  and  because  of  the  fact  that  it  could  not  be  successfully 
used  by  plaintiff  in  his  said  business;  that  defendant  never 
.  .  .  furnished  plaintiff  with  a  truck  of  a  ton  capacity  or  of 
any  other  capacity '^  and  on  demand  made  by  plaintiff,  prior 
to  the  commencement  of  this  action,  for  a  return  of  said  five 
hundred  dollars,  refused  to  repay  the  same;  that  defendants 
did  not  at  any  time  receive  for  the  use  and  benefit  of  plaintiff 
the  sum  of  five  hundred  dollars  or  any  sum  whatsoever ;  that  no 
part  of  the  one  hundred  dollar  note  which  matured  on  Sep- 
tember 13th,  and  for  which  defendants  by  answer  sought  to 
recover,  had  been  paid." 

Upon  the  foregoing  facts  the  court  concluded,  as  a  matter 
of  law,  that  plaintiff  was  entitled  to  nothing  and  that  defend- 
ant Earle  C.  Anthony  was  entitled  to  recover  upon  the  one 
hundred  dollar  note,  and  gave  judgment  accordingly. 

The  facts  are  quite  similar  to  those  involved  in  Pepper  v. 
Vedova,  26  Cal.  App.  406,  [147  Pac.  105],  and  Hackeit  v. 
Letvis,  36  Cal.  App.  687,  [173  Pac.  Ill],  in  both  of  which 
cases  plaintiffs  recovered  money  the  payment  of  which  was  in« 
duced  by  like  deceit.  Indeed,  the  findings  quoted  show  that 
as  a  means  of  wrongfully  obtaining  plaintiff's  money,  defend- 
ants knowingly  perpetrated  the  grossest  fraud,  and  to  uphold 
the  judgment  entered  thereon  would  render  the  language  of 
the  legislature  that  *'for  every  wrong  there  is  a  remedy" 
(Civ.  Code,  sec.  3523),  and  "no  one  can  take  advantage  of 
his  own  wrong"  (Civ.  Code,  sec.  3517),  idle  and  meaningless 
declarations. 

The  acts  of  the  parties  had  and  taken,  as  shown  by  the 
findings  herein,  present  a  different  case  from  that  involved  on 
the  former  appeal.  That,  as  shown  by  the  findings,  plaintiff 
was  entitled  to  rescind  the  contract  of  sale,  admits  of  no  con- 
troversy. Were  the  acts  had  and  taken  by  the  parties  suffi- 
cient to  constitute  a  rescission?  The  promised  pajnnent  of 
the  note  as  to  which  default  was  made  was  predicated  upon 
the  precedent  promise  of  the  defendants  to  furnish  him  with 
a  truck  of  a  ton  or  a  ton  and  a  quarter  capacity.  Defendants 
neglected  and  refused  to  comply  with  their  promise,  thus  dis- 
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pensing  with  any  obligation  of  performance  on  plaintiff's  part 
to  pay  the  note.  {Mansfield  v.  New  York  C,  &  H,  R.  B,  Co., 
102  N.  T.  205,  [6  N.  E.  ^6].)  When  for  nonperformance 
defendants  requested  that  plaintiff  return  the  truck,  he  com- 
plied therewith,  not  because  he  was  under  obligation  to  do 
so,  since  he  might  have  aflSrmed  the  contract  and  sued  for 
damages,  but,  as  found  by  the  court,  ^^  because  of  ih^  fact  tJuU 
the  same  was  not  as  it  had  been  represented  to  be.'^  A  re- 
scission may  be  accomplished  by  consent.  (Civ.  Code,  sec 
1689.)  [1]  When  defendants,  without  performance  of  their 
promise,  in  the  absence  of  which  no  duty  was  imposed  up^n 
plaintiff  to  pay  the  note,  demanded  the  return  of  the  truck 
and  plaintiff  complied  therewith,  a  rescission  by  consent  was 
implied  from  such  acts.  [2]  Assuming,  however,  that  de- 
fendants did  not  consent  to  the  rescission,  nevertheless  the  act 
of  plaintiff  in  refusing  to  pay  the  note  on  account  of  the  fraud 
and  returning  the  truck  was  all  that  he  was  required  to  do  by 
section  1691  of  the  Civil  Code,  to  accomplish  a  rescission. 
That  section  provides  that  in  order  to  effect  a  rescission  other 
than  by  consent,  the  party  rescinding  must,  (1)  upon  dis- 
covery of  the  facts  which  entitle  him  to  rescind,  act  promptly, 
with  which  provision  plaintiff  complied.  "(2)  He  must  re- 
store to  the  other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract."  With  this  provision, 
waiving  his  right  to  exact  restoration  of  the  mon6y  paid  as  a 
condition  of  delivering  the  truck,  he  also  complied,  the  result 
of  which  is  that  defendants  have  the  truck  and  the  five  hun- 
dred dollare  so  wrongfully  obtained  from  him. 

[3]  Respondent  argues  that  the  instrument  was  merely 
a  lease  for  a  stipulated  monthly  j*enttl  for  the  use  of  the  truck, 
and  that  for  default  in  the  payment  of  such  installments  of 
rent  they  were  entitled  to  and  did  retake  the  truck  into  their 
possession.  Even  were  the  instrument  conceded  to  be  a  lease, 
the  law  applicable  to  the  case  is  the  same. 

By  the  contract  the  parties  clearly  contemplated  a  sale  by 
the  one  and  a  purchase  by  the  other.  Respondent  cannot,  by 
designating  the  contract  a  lease,  take  from  it  its  true  character 
as  a  contract  for  the  conditional  sale  of  the  truck,  which  it  was 
in  fact.  **  However  broad  may  be  the  terms  of  a  contract,  it 
extends  only  to  those  things  concerning  which  it  appears  that 
the  parties  intended  to  contract."     (Civ.  Code,  soe.  1648.) 
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The  judgment  is  reversed,  and  upon  going  down  of  the 
remittitur  the  trial  court  is  instructed  to  enter  a  judgment 
upon  the  findings  in  favor  of  plaintiff  for  five  hundred  dol- 
lars, together  with  interest  thereon  from  August  12,  1914,  and 
costs. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  13,  1919, 


[Civ.  No.  1914.    Third  Appelate  District.— April  16,  1919.] 

J.  L.   SYDNEY,  Appellant,  v.   JOHN   RICHABDS  et  al., 

Respondents. 

[1]  Mining  Law — None*  of  Location — Suiticienct  of  Description. 
^  In  this  action  to  quiet  title  to  a  copper  mining  claim,  the  trial 
court  was  justified  in  concluding  that  there  was  an  honest  attempt 
hy  defendants,  who  claimed  under  a  prior  notice  of  location,  to  lo- 
cate said  land,  that  there  was  a  sufficient  compliance  with  the  re- 
quirements of  the  law,  and  that  plaintiff  had  full  knowledge  of  the 
extent  of  defendants'  claim. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County.    J.  J.  Trabucco,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  P.  Tuttle  for  Appellant. 

John  A.  Wall  for  Respondent. 

BUCK,  P.  J.,  pro  tern, — This  is  an  action  to  quiet  title  to  a 
copper  mining  claim.  The  defendants  Westfall  and  Beeves 
filed  a  disclaimer.  The  case  was  tried  by  the  court  sitting 
without  1^  jury,  and  judgment  was  for  defendant  Richards, 
and  plaintiff  appeals.  The  land  in  question  was  unoccupied 
government  mineral  land  and  at  the  trial  plaintiff  attempted 
to  prove  that  she  had  acquired  title  thereto  by  two  distinct 
proceedings.    First,  that   on   January  1,   1911,  she  and  one 
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Lisenby,  througb  her  husband,  posted  a  notice  of  location 
upon  tiie  ground,  and  in  1913  performed  more  than  one  hun- 
dred dollars'  worth  of  labor.  Afterward  this  location  was 
abandoned  and  on  September  14,  1914,  while  the  land  as  she 
claims  wofi  still  unlocated,  she  made  a  valid  location  thereon 
by  posting  the  proper  notice. 

As  regards  the  location  of  January,  1911,  the  trial  court 
found  from  conflicting  evidence  that  the  required  assessment 
work  for  the  year  1913  had  not  been  done.  Under  the  rule 
governing  this  court,  this  finding  will  not  be  disturbed. 

[1]  As  regards  the  location  of  September,  1914,  by  plain- 
tiff, there  was  offered  in  evidence  at  the  trial  a  prior  notice  of 
location  posted  on  the  claim  on  March  11,  1914,  by  defendant 
which,  over  the  objection  of  plaintiff,  was  received  in  evidence 
and  was  the  basis  upon  which  judgment  in  favor  of  defendant 
was  rendered. 

The  question  in  controversy  is  whether  this  prior  notice  of 
location  by  defendant  contained  a  suflBcient  description  of  th'* 
land  sought  to  be  located  under  the  provisions  of  sections 
1426  and  1426a  of  the  Civil  Code.  The  following  is  a  copy 
of  the  notice  of  location : 

"Notice  of  Location — Quartz  Claim. 

"Notice  is  Hereby  Given,  that  the  undersigned  citizen  of 
the  United  States  has,  in  compliance  with  the  requirements 
of  the  Revised  Statutes  of  the  United  States  has  this  day  lo- 
cated and  claim  Fifteen  Hundred  linear  feet  along  the  course 
of  this  lead,  lode  or  vein  of  mineral-bearing  quartz,  and  Three 
Hundred  feet  in  width  on  each  side  of  the  middle  of  said  lead, 
load  or  vein,  together  with  all  mineral  deposits  contained 
therein,  and  all  timber  growing  within  the  limits  of  said  claim, 
and  all  water  and  water  privileges  thereon  or  appurtenant 
thereto,  situate  in  the  Green  Mountain  Mining  District, 
County  of  Mariposa,  and  State  of  California,  and  more  par- 
ticularly described  as  follows,  to-wit :  Commencing  at  a  stone 
monument  about  100  feet  north  of  an  old  incline  shaft,  thence 
northerly  600  feet  and  southerly  nine  hundred  feet  along  the 
vein  or  lode  which  is  the  center  line  of  the  claim.  The  shaft 
is  located  about  600  feet  west  of  the  N.  E.  Comer  of  Section 
4,  T.  8  S.,  R.  18  B.,  M.  D.  M.  This  claim  shall  be  khown  as 
the  Sunny  Side  Quartz  Claim." 

The  recent  ease  of  Bati  v.  Stedman,  36  Cal.  App.  608,  [173 
Pac.  99],  decided  in  this  court  since  briefs  were  filed  herein, 
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lays  down  the  principles  which  will  govern  this  court  in  con- 
sidering the  suflBciency  of  a  notice  of  a  mining  location.  Fol- 
lowing other  precedents,  that  case  holds  that  **  location  notices 
should  be  liberally  construed,  having  reference  to  the  circum- 
stances under  which,  and  the  character  of  the  parties  by 
which  they  are  generally  made ;  in  determining  the  suflBciency 
of  the  location  notice,  the  most  important  guide  is  the  purpose 
of  the  notice,  which  is  to  identify  the  land  claimed  with  rea- 
sonable certainty."  Also  the  statute  expressly,  provides  that 
the  description  of  the  claim  may  be  made  "by  reference  to 
some  natural  object  or  permanent  monument  as  will  identify 
the  claim  located";  and  that  "in  no  case  shall  the  claim 
extend  more  than  one  thousand  five  hundred  feet  along  the 
course  of  the  vein  or  lode  nor  more  than  three  hundred  feet 
on  either  side  thereof,  measured  from  the  center  line  of  the 
vein  at  the  surface";  and  that  the  notice  must  contain  "the 
nuiQber  of  linear  feet  claimed  in  length  along  the  course  of 
the  vein,  each  way  from  the  point  of  discovery,  with  the  width 
on  each  side  of  the  center  of  the  claim,  and  the  general  course 
of  the  vein  or  lode,  as  near  as  may  be."  (Civ.  Code,  1426, 
1426a.) 

Now,  as  regards  the  natural  objects  and  monuments  on 
the  land  which  were  attempted  to  be  used  by  the  defendant 
to  "identify  the  claim  located,"  the  following  appears  from 
the  testimony :  The  land  in  dispute  is  old  mining  ground  and 
had  been  mined  years  before  by  the  Guggenheims.  In  1912, 
and  prior  thereto  and  at  the  time  of  the  location,  there  was  on 
the  claim  a  115-foot  tunnel.  Also  the  ground  was  all  clear 
and  with  but  a  single  tree  on  it.  Also  plaintiff's  husband 
testified  that  he  had  known  the  land  for  years,  that  "dis- 
covery of  copper-bearing  ore  had  been  made  on  the  claim. 
There  is  a  well-defined  ledge  on  the  claim,  and  the  apex  of 
the  vein  extends  the  whole  length  of  the  claim."  And  re- 
spondent testified:  "On  March  11,  1914,  I  discovered  rock  in 
place  on  the  claim  bearing  valuable  copper  ore.  I  built  my 
discovery  monument  on  the  vein  at  this  point.  It  was  made 
of  rocks  and  was  two  feet  wide  and  three  feet  high;  and 
on  that  day  I  placed  and  posted  [the  above  notice  of  location], 
on  this  discovery  monument." 

Prom  the  foregoing  it  will  appear  that  there  were  upon 
the  ground  three  objects,  each  of  which  objects  were  referred 
to  by  the  locator  in  his  notice,  to  wit,  the  well-defined  ledge  on 
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the  claim,  the  apex  of  which  *' extends  the  whole  length  of  the 
claim,"  the  shaft,  or  tunnel,  and  the  monument.  The  de- 
scription in  the  first  place  makes  the  well-defined  ledge  "the 
center  of  the  claim";  and,  second,  makes  the  stone  monument 
referred  to  as  the  point  of  discovery  t|ie  starting  point  for 
the  measurement  northerly  six  hundred  feet  and  southerly 
nine  hundred  feet  of  an  aggregate  distance  of  "one  thousand 
five  hundred  linear  feet  along  the  course  of  this  lead,  lode  or 
vein  of  mineral-bearing  quartz."  And  the  notice  also  defines 
the  other  dimension  of  the  claim  by  like  reference  to  this  well- 
defined  ledge  on  the  claim  as  being  "three  hundred  feet  iji 
width  on  each  side  of  the  middle  of  said  lead,  lode  or  vein." 
And  furthermore,  by  his  own  conduct,  the  husband  of  plain- 
tiflP,  while  acting  for  her,  indicates  that  the  monument  re- 
ferred to  in  defendant's  location  notice  was  a  suflBcient  loca- 
tion of  the  point  of  discovery  when  he  testifies:  "I  posted 
the  Lone  Tree  mine  location  notice  in  the  same  monument 
of  rocks  where  I  found  the  Sunnyside  mine  notice  of  loca- 
tion." Furthermore,  he  gives  no  testimony  from  which  it 
can  be  inferred  that  the  notice  of  location  posted  by  the  de- 
fendant was  insuflScient  to  give  him  or  any  other  person 
notice  or  information  of  the  boundaries  of  defendant's  loca- 
tion. His  testimony  in  this  action  being  as  follows:  "A  few 
days  after  March  11,  1914,  I  was  on  the  ground  and  found 
the  notice  of  location  of  the  Sunnyside  Mine  by  defendant 
John  Richards  in  a  monument  of  rocks  on  the  vein.  I  read 
this  Sunnyside  Mine  notice  of  location  at  this  time,  and  then 
put  it  back  in  the  monument  of  rocks  where  I  found  it;  I 
did  not  make  any  effort  to  follow  the  directions  contained  in 
the  Sunnyside  Mine  location  notice  to  find  if  any  monuments 
had  been  placed  to  mark  the  claim.  I  have  never  made  any 
such  effort.  The  ground  is  all  dear;  some  grass  grows  each 
year  and  there  is  but  one  single  tree  on  the  ground.  By  little 
effort  I  could  have  readily  found  and  seen  any  monuments 
of  rocks  or  any  other  monuments  on  the  ground.  I  was  ad- 
vised that  the  Sunnyside  Mine  location  was  defective,  for  the 
reason  that  the  notice  of  location  did  not  contain  enough 
writing,  that  it  did  not  comply  with  the  requirements  of  the 
statutes  of  the  state  of  California,  and  that  was  my  sole  and 
only  reason  for  making  the  Lone  Tree  location  on  the  same 
ground  as  claimed  by  the  Sunnyside  Mine  notice  of  location. 
I  posted  the  Lone   Tree   Mine  location   notice  in  the  same 
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monument  of  rocks  wherein  I  found  the  Sunnyside  Mine 
notice  of  location." 

As  stated  by  this  court  in  the  case  of  Green  v.  Oavin,  10  Cal. 
App.  330,  at  page  337,  [101  Pac.  931,  933] :  "We  think  the 
court  below  was  justified  in  concluding  that  there  was  an 
honest  attempt  by  defendants  to  locate  said  land,  that  there 
was  a  suflBcient  compliance  with  the  requirements  of  the  law — 
that  plaintiff  had  full  knowledge  of  the  extent  of  defendants' 
claim." 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  12, 1919. 

All  the  Justices  concurred. 


[CSt.  No.  2673.    First  Appellate  District,  Division  One. — April  17, 1919.] 

NAOMI  BOURGUIGNON  et  al..  Respondents,  v.  PENINSU- 
LAR RAILWAY  COMPANY  (a  Corporation),  Appel- 
lant 

[1]  Neguoenoe — DEiuUiMENT  OF  Cab^-Bks  Ipsa  Loquitttb^-Pleadino 
— ^Peoof — Instbuctions. — ^Where  in.  an  action  for  damages  for  per- 
sonal injuries  received  bj  a  passenger  npon  one  of  the  cars  of  a 
railwaj  company  which,  through  the  alleged  negligence  of  the  lat- 
ter, was  derailed  while  rounding  a  curve,  the  complaint  is  fairlj 
open  to  the  construction  that  both  general  negligence  on  the  part 
of  the  defendant  in  the  management  and  operation  of  its  oar,  and 
also  specific  acts  of  negligence  on  its  part  in  maintaining  a  defec- 
tive track  and  in  rounding  the  curve  at  a  dangerous  rate  of  speed, 
are  mingled  in  the  same  averment,  and  the  case  is  tried  upon  the 
theory  that  the  allegations  of  the  complaint  are  such  that  upon 
proof  of  the  accident  and  resulting  injury  a  presumption  of  negli- 
gence upon  the  part  of  the  defendant  arises,  and  the  court  so  in- 
structs the  jury,  the  defendant  may  not  for  the  first  time  upon 
motion  for  a  new  trial,  or  upon  appeal,  raise  the  objection  that  the 
giving  of  instnictions  based  upon  the  rule  of  res  ipsa  logpiitur 
40  Oal.  App,- 
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was  error^  the  plaintiffs  having  failed  to  prove  tliat  the  aeeident 
was  eanaed  by  the  epecifie  acts  of  negligence  alleged  in  their  com- 
plaint. 

[2]  lb. — Chakaoteb  of  Acoidbnt — Peesumptv)n  op  Neolioenc»— How 
OvEROOMS. — ^Where  an  accident  is  of  such  a  character  that  ft 
speaks  for  itself  and  raises  a  presumption  of  negligence,  the  de- 
fendant will  not  be  held  blameless  except  upon  a  showing  either  of 
a  satisfactory  explanation  of  the  accident,  that  is,  an  affirmative 
showing  of  a  definite  cause  for  the  accident  in  which  cause  no  ele- 
ment of  negligence  on  the  part  of  the  defendant  inheres,  or  of  such 
care  in  all  possible  respects  as  necessarily  to  lead  to  the  conclusion 
that  the  accident  could  not  have  happened  from  want  of  care,  but 
must  have  been  due  to  some  unpreventable  cause,  although  the  exact 
cause  is  unknown.     (Opinion  of  supreme  court  on  denying  hearing.) 

[S]  Id. — ^AcciDENT  TO  Passenger— Degree  of  Care — Proof. — In  the  lat- 
ter case,  inasmuch  as  the  process  of  reasoning  is  one  of  exclusion, 
the  care  shown  must  be  satisfactory  in  the  sense  that  it  covers 
all  causes  which  due  care  on  the  part  of  the  defendant  might  have 
prevented.  In  the  case  of  an  accident  to  a  passenger  in  the  course 
of  transportation  by  a  railway  company,  the  explanation  or  care 
shown,  as  the  case  may  be,  must  be  satisfactory  in  the  sense  that 
the  carrier  is  held  to  a  very  high  degree  of  care.  (Opinion  of 
supreme  court  on  denying  rehearing.) 

[4]  Id. — Exercise  of  Due  Care — Burden  of  Proof. — ^In  such  cases,  the 
defendant  is  not  obliged  to  overcome  the  presumption  of  negligence 
by  a  preponderance  of  evidence,  but  it  is  sufficient  for  him  to  give 
such  proof  of  the  truth  of  his  explanation  or  of  his  contention  that 
he  exercised  due  care  in  all  particulars  as  to  offset  the  presumption 
in  the  minds  of  the  jury  and  produce  a  balance  in  their  minds  on 
the  question  of  its  truth.  Throughout  the  plaintiff  must  prove  his 
case  by  a  preponderance  of  evidence.  (Opinion  of  supreme  court 
on  denying  rehearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    P.  P.  Gtosbey,  Judge.    Aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Oneal,  Wm.  F.  James  and  James  P.  Sex  €or  Appel- 
lant. 

E,  M.  Bea  for  Respondents. 

RICHARDS,  J. — The  plaintiffs  in  this    action  recovered 
judgment  against  the  defendant  for  the  sum  of  $18,001.35  as 
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damages  for  personal  injuries  suffered  by  the  plaintiff  Naomi 
Bourguignon  while  a  passenger  upon  one  of  the  defendant's 
cars,  through  the  alleged  negligence  of  the  defendant  by  rea- 
son of  which  said  car  was  derailed  and  overturned  while 
rounding  a  curve  in  the  defendant's  railroad. 

The  first  and  main  contention  of  the  appellant  herein  is 
that  the  trial  court  committed  error  in  the  giving  and  refus- 
ing of  certain  instructions  having  reference  to  the  burden 
of  proof  in  the  case  and  the  application  of  the  doctrine  of 
res  ipsa  loqidttir  to  it  in  the  light  of  the  averments  of  the 
plaintiff's  complaint  with  respect  to  the  defendant's  alleged 
negligence. 

The  averments  of  the  complaint  with  respect  to  the  de- 
fendant's negligence  read  as  follows:  **That  the  said  car  left 
the  said  rails  and  track  and  turned  over  on  its  side,  as  herein 
alleged,  through  the  negligence,  carelessness,  and  wanton 
recklessness  of  the  said  defendant  in  the  management  and 
operation  of  its  said  ear,  and  the  maintenance  of  said  roadbed 
or  tracks,  and  without  any  fault  or  negligence  on  the  part 
of  the  said  Naomi  Bourguignon,  and  that  at  the  time  of  said 
derailing  of  said  car,  the  said  plaintiff,  Naomi  0.  Bourguig- 
non, was  occupying  as  a  passenger  a  seat  on  the  inside  of  said 
car,  said  seat  being  a  seat  provided  for  passengers  by  said 
defendant;  that  said  car  left  said  tracks  on  account  of  the 
sagging  or  giving  way  of  one  of  the  rails  of  said  track, 
coupled  with  the  negligent  operation  of  said  car,  which  con- 
sisted in  going  over  said  curve  at  a  high  rate  of  speed." 

No  demurrer  was  filed  to  the  suflSciency  of  the  complaint, 
but  the  defendant  answered  denying  this  averment,  and  the 
cause  proceeded  to  trial.  Upon  the  trial  the  plaintiff  proved 
the  fact  of  derailment  and  overturning  of  the  car  while  she 
was  a  passenger  upon  it  and  the  consequent  injuries,  and 
rested  her  case.  No  motion  for  nonsuit  nor  other  objection 
to  the  suflSciency  of  the  plaintiff's  showing  was  made  by  the 
defendant,  but  it  proceeded  to  introduce  evidence  tending  to 
show  an  entire  absence  of  negligence  on  its  part  and  to  sup- 
port its  claim  that  the  injuries  to  the  said  plaintiff  were  the 
result  of  an  unavoidable  accident.  Upon  producing  such  evi- 
dence the  defendant  rested  its  case.  Whereupon  the  plain- 
tiff offered  proof  to  rebut  the  evidence  which  the  defendant 
had  presented ;  and  the  cause  having  been  submitted  the  court 
proceeded  to  instruct  the  jury.    In  so  doing  it  gave  certain 
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instructions,  one  of  which  was  the  following:  ** Plaintiff  has 
established  a  prima  facie  case  against  defendant  if  she  shows 
that  she  was  injured  by  the  overturning  of  the  car  while  being 
carried  as  a  passenger  by  defendant  without  fault  on  her 
part;  in  such  case  there  is  a  presumption  that  the  accident 
was  caused  by  the  negligence  of  defendant,  and  the  duty  is 
then  upon  the  defendant  to  show  that  the  accident  happened 
from  inevitable  accident  or  from  some  cause  beyond  the  power 
of  human  care  or  foresight  to  prevent.'*  The  court  also  gave 
certain  other  instructions  which  substantially  restated  the 
rule  expressed  in  the  foregoing  instruction.  The  appellant 
now  urges  that  the  giving  of  these  instructions  was  error, 
basing  its  insistence  in  that  regard  upon  the  proposition  that 
the  plaintiff  having  alleged  specific  negligence  on  the  defend- 
ant's part,  the  rule  of  res  ipsa  loquitur  as  above  stated  does 
not  apply,  and  hence  that  the  plaintiffs  were  bound  in  the 
first  instance  to  prove  that  the  accident  was  caused  by  specific 
acts  of  negligence  alleged  in  their  complaint. 

[1]  There  are  several  answers  to  this  contention.  In  the 
first  place,  the  averment  of  the  plaintiffs'  complaint  above 
quoted  is,  we  think,  fairly  open  to  the  construction  that  both 
general  negligence  on  the  part  of  the  defendant  in  the  man- 
agement and  operation  of  its  car,  and  also  specific  acts  of 
negligence  on  its  part  in  maintaining  a  defective  track  and 
in  rounding  the  curve  at  a  dangerous  rate  of  speed,  are 
mingled  in  the  same  averment.  In  this  respect  the  case 
strongly  resembles  the  case  of  Roberts  v.  Sierra  Ry.  Co.,  14 
Cal.  App.  180,  [111  Pac.  519,  527],  in  which  the  precise  ques- 
tion presented  here  arose,  in  dealing  with  which  the  court 
used  the  following  words:  ** Plaintiff,  however,  not  only  al- 
leged specific  acts  of  negligence,  but  he  also  alleged  general 
negligence.  It  is  true  that  he  did  not  set  up  his  alleged 
specific  and  general  negligence  in  separate  counts,  as  was 
done  in  Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  [62  Pac. 
747],  but  there  was  no  demurrer  addressed  to  this  feature 
of *the  complaint;  the  averments  of  the  complaint  were 
specifically  denied,  the  evidence  went  in  without  objection 
touching  the  issues  as  thus  presented,  and  defendant  makes 
no  pretense  of  being  surprised.  Inasmuch  as  there  was  an 
issue  of  general  negligence  presented,  a  presumption  of  negli- 
gence arose  upon  proof  made  of  plaintiff's  injury  while  a 
passenger  on  defendant's  cars.    And  the  case  was  tried  upon 
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the  theory  that  both  specific  and  general  negligence  were 
alleged." 

The  closing  passage  of  the  above  quotation  furnishes  an 
added  reason  why  the  point  urged  by  the  appellant  cannot  be 
held  to  be  well  taken.  This  case,  like  the  Roberts  case,  was 
tried  apparently  upon  the  theory  that  the  allegations  of  the 
plaintiffs'  coitiplaint  were  such  that  upon  proof  of  the  acci- 
dent and  of  the  resulting  injury  a  presumption  of  negligence 
upon  the  part  of  the  defendant  arose;  for  when  upon  proof 
of  the  occurrence  of  the  accident  and  of  the  resultant  injuries 
the  plaintiffs  rested  their  case  no  motion  for  nonsuit  or  other 
objection  to  the  suflBciency  of  the  plaintiffs'  showing  in  the 
first  instance  was  made,  but  the  defendant  at  once  assumed 
the  burden  of  proving  the  absence  of  any  negligence  on  its 
part,  and  having  tendered  such  proofs  as  it  possessed  upon  this 
subject,  proffered  no  objection  to  the  plaintiffs'  counter- 
showing  upon  the  ground  that  it  should  have  been  made  in 
the  first  instance.  This  court,  in  the  case  of  Roberts  v.  Sierra 
By,  Co,,  supra,  dealing  with  that  precise  condition,  and  quot- 
ing from  6  Thompson  on  Negligence,  section  7473,  said: 
'*  Where  parties,  without  adhering  closely  to  the  written 
pleadings,  proceed  without  objection  and  make  a  particular 
case  by  the  evidence,  and  the  court  allows  that  case  without 
objection  to  go  to  the  jury,  it  is  a  violation  of  all  correct  rules 
of  law  then  to  assail  the  case  thus  made  for  the  first  time  by 
the  motion  for  a  new  trial,  or  the  assignment  of  error  in  the 
appellate  court  on  the  ground  of  failure  of  proof." 

The  appellant  further  contends  that  the  trial  court  in  giv- 
ing one  of  its  instructions,  wherein  the  foregoing  rule  with 
regard  to  the  burden  of  proof  is  stated  in  a  somewhat  differ- 
ent form,  erred  in  instructing  the  jury  that  the  defendant 
must  show  *'that  the  overturning  of  the  car  was  the  result 
of  inevitable  casualty  which  human  foresight  and  care  could 
not  prevent,  for  the  law  holds  it  responsible  for  the  slightest 
negligence,  and  will  not  hold  it  blameless  except  upon  the 
most  satisfactory  proofs."  The  instruction  from  which  the 
foregoing  excerpt  is  taken  was  adopted  by  the  trial  court 
from  the  case  of  Bormeau  v.  North  Shore  R.  R.  Co,,  152  Cal. 
406,  [125  Am.  St.  Rep.  68,  93  Pac.  106],  in  which  the  precise 
instruction  was  approved  by  the  supreme  court.  Aside  from 
these  considerations,  however,  we  find  from  an  examination 
of  the  record  that  the  trial  court  not  only  gave  the  foregoing 
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instructions,  but  it  then  proceeded  to  give  some  thirty  or 
,  more  instructions  covering  every  •  phase  of  this  immediate 
subject,  a  large  number  of  which  instructions  were  prepared 
by  the  defendant  and  given  at  its  request.  In  the  light  of 
these  very  full  and  very  fair  instructions  it  is  impossible  to 
perceive  how  the  jury  could  have  been  misled  to  the  defend- 
ant's injury-  in  its  deliberation  upon  the  case.  The  appel- 
lant's objection  that  the  trial  court  refused  to  give  certain 
of  its  instructions  is  suflBciently  answered  by  the  liberality 
with  which  the  court  gave  almost  every  one  of  the  instructions 
requested  and  which  fairly  covered  every  phase  of  its  defense. 

We  are  further  satisfied  from  a  careful  reading  of  the 
voluminous  record  herein  that  the  evidence  was  amply  suffi. 
cient  to  justify  the  verdict,  not  only  as  to  the  defendant's 
negligence,  but  as  to  the  nature  and  extent  of  the  injuries 
suffered  by  the  said  plaintiff. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Bjerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  16, 1919,  and  the  foUow^ig  opinion 
then  rendered  thereon: 

THE  COURT.— The  petition  for  rehearing  is  denied. 
Such  denial,  however,  is  not  to  be  taken  as  a  complete  ap- 
proval of  the  instruction  that  the  defendant  must  show  "that 
the  overturning  of  the  car  was  the  result  of  inevitable  casualty 
which  human  foresight  and  care  could  not  prevent,  for  the 
law  holds  it  responsible  for  the  slightest  negligence,  and  will 
not  hold  it  blameless  except  upon  the  most  satisfactory 
proofs.'* 

[2]  The  true  rule  is  that  where  the  accident  is  of  such 
a  character  that  it  speaks  for  itself,  as  it  did  in  this  case,  and 
raises  a  presumption  of  negligence,  the  defendant  will  not  be 
held  blameless  except  upon  a  showing  either  (1)  of  a  satis- 
factory explanation  of  the  accident,  that  is,  an  affirmative 
showing  of  a  definite  cause  for  the  accident  in  which  cause  no 
element  of  negligence  on  the  part  of  the  defendant  inheres, 
or  (2)  of  such  care  in  all  possible  respects  as  necessarily  to 
lead  to  the  conclusion  that  the  accident  could  not  have  hap- 
pened from  want  of  care,  but  must  have  been  due  to  some 
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unpreventable  cause,  although  the  exact  cause  is  unknown. 
[3]  In  the  latter  case,  inasmuch  as  the  process  of  reasoning 
is  one  of  exclusion,  the  care  shown  must  be  satisfactory  in 
the  sense  that  it  covers  all  causes  which  due  care  on  the  part 
of  the  defendant  might  have  prevented.  In  the  case  of  an 
accident  to  a  passenger  in  the  course  of  transportation  by  a 
railway  company,  the  explanation  or  care  shown,  as  the  case 
may  be,  must  be  most  satisfactory  in  the  sense  that  the  car- 
rier is  held  to  a  very  high  degree  of  care. 

[4]  But  the  proof  which  is  required  of  such  explanation 
or  care  is  a  different  matter  from  the  explanation  or  care 
itself.  The  explanation  or  the  care  shown,  if  true,  may  be 
perfectly  satisfactory.  The  proof  of  its  truth  may  or  may 
not  be  satisfactory.  On  this  point  the  rule  is  the  same  as  in 
the  case  of  any  other  presumption  which  a  defendant  must 
meet,  that  is,  he  is  not  obliged  to  overcome  the  presumption 
by  a  preponderance  of  evidence,  but  it  is  sufficient  for  him 
to  give  such  proof  of  the  truth  of  his  explanation  or  of  his 
contention  that  he  exercised  due  care  in  all  particulars  as 
to  offset  the  presumption  in  the  minds  of  the  jury  and  pro- 
duce a  balance  in  their  min/ds  on  the  question  of  its  truth. 
Throughout  the  plaintiff  must  prove  his  case  by  a  pre- 
ponderance of  evidence.  (See  Haun  v.  Tally,  ante,  p.  585, 
[181  Pac.  80].) 

The  instruction  in  question  was  taken  verbatim  from  Bon- 
neau  v.  North  Shore  R.  B.  Co.,  152  Cal.  406,  [125  Am.  St. 
Rep.  68,  93  Pac.  106],  where  it  was  approved.  An  examina- 
tion of  that  decision,  however,  shows  that  the  criticism  which 
the  appellant  there  made  of  that  particular  instruction  was 
not  directed  to  the  point  that  it  required  most  satisfacory 
proof  as  distinguished  from  a  satisfactory  explanation  or  a 
showing  of  satisfactory  care.  The  rule  in  regard  to  proof  is 
discussed  with  reference  to  another  instruction  and  is  stated 
to  be  as  above. 

In  the  present  case  the  instruction,  while  open  to  criticism 
in  the  particular  indicated,  could  not  have  misled  the  jury 
when  considered  in  connection  with  the  other  instructions 
given  as  to  the  effect  of  a  presumption  and  the  requirement 
that  the  plaintiff  prove  his  case  by  a  preponderance  of  evi- 
dence. 

All  the  Justices  concurred,  except  Lennon,  J.,  who  was 
absent. 
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[CSv.  No.   1924.    Third  Appellate  District.— April   17,   1919.] 

J.  S.  HENDERSON,  Appellant,  v.   E.  LAUER  &  SONS 
(a  Corporation),  Respondent. 

[1]  Sales— Loss  op  Goods  En  Route — Assumption  of  Risk.— The  risk 
of  loss  or  destruction  of  goods  while  en  route  from  seller  to  par- 
chaser  is  placed  where  the  title  resides. 

[2]  Id. — C.  O.  D.  Shipments — ^Passage  of  Title — ^Jntent — Presump- 
tion.— ^Where  goods  are  shipped  C.  O.  D.  and  the  biU  of  lading 
with  draft  attached  is  sent  to  the  local  bank  of  the  purchaser,  it 
will  be  presumed,  in  the  absence  of  evidence  showing  a  contrary 
intention,  that  the  vendor  did  not  intend  that  the  ownership  and 
right  to  the  possession  of  the  goods  should  pass  to  the  purchaser 
until  the  draft  was  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.     Clarence  N.  Raker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  T.  Sharp  for  Appellant. 

Jamison  &  Wylie  for  Respondent. 

CHIPMAN,  P.  J. — It  is  alleged  in  the  complaint  that  de- 
fendant **  became  indebted  to  R.  F.  Smith  &  Sons  Company, 
Chicago,  Illinois,  in  the  sum  of  $471.31,  lawful  money  of  the 
United  States,  upon  an  express  contract,  for  goods,  wares 
and  merchandise,  sold  and  delivered  to  said  defendant"  at 
its  special  instance  and  request;  that  before  filing  the  com- 
plaint, Smith  &  Sons  Company  assigned  the  said  claim  to 
plaintiff  and  that  no  part  thereof  has  been  paid. 

The  answer  denies  the  averments  of  the  complaint  except 
that  defendant  herein  admits  that  it  is  indebted  to  plaintiff 
in  the  sum  of  $31.91.  The  cause  was  tried  by  the  court 
without  a  jury,  and  plaintiff  had  judgment  for  the  sum  of 
$31.91  and  interest,  amounting  in  all  to  the  sum  of  $34. 
Plaintiff  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

The  controversy  arises  out  of  a  shipment  of  goods  by 
plaintiff's  assignor  to  defendant  of  the  value  of  $440.40,  which 
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before  delivery  were  destroyed  by  fire  in  the  warehouse  of  the 
railroad  company  at  Alturas. 

Witnjess  Ryerson,  bookkeeper  and  credit  manager  of  Smith 
&  Sons  Company,  testified  that  the  shipment  was  "C.  0.  D. 
draft  with  bill  of  lading  attached,  the  original  bill  of  lading 
and  draft  sent  to  the  First  National  Bank  of  Alturas.''  On 
November  13,  1914,  Smith  &  Sons  Company  wrote  defend- 
ant as  follows:  '*We  are  to-day  shipping  your  C.  0.  D.  order 
given  to  our  Mr.  Laney  sending  draft  for  $440.40  together 
with  original  invoice  to  the  First  National  Bank  at  Alturas. 
When  this  draft  is  paid  the  bank  will  turn  over  the  original 
invoice  to  you."  It  was  admitted  that  the  goods  remained 
in  the  warehouse  of  the  railroad  company  for  seven  months, 
and  until  destroyed,  June  28,  1915.  It  appeared  also  that 
the  bank  at  Alturas  notified  defendant  that  the  draft  and  bill 
of  lading  were  in  its  possession,  soon  after  being  received 
by  it.  In  answer  to  a  letter  written  by  Smith  &  Sons  Com- 
pany, defendant  of  date  July  22,  1915,  wrote  not  to  "be 
worried  or  alarmed  over  the  claim  of  $440.40,"  and  request- 
ing that  company  to  present  the  claim  to  the  railroad  com- 
pany, which  it  did;  and  which  was  refused  payment  on  the 
ground,  as  testified  to  by  the  railroad  company's  general 
manager,  that  the  company  was  acting  only  in  the  capacity 
of  a  warehouseman. 

In  its  letter  the  Smith  &  Sons  Company  also, said  that  if 
the  railroad  company  would  not  pay  the  claim,  the  E.  Lauer 
&  Sons  Company  would  pay  it.  It  is  not  contended  that  this 
promise  was  supported  by  any  consideration  or  was  otherwise 
than  a  voluntary  oflEer.  The  letter  went  in  as  bearing  upon 
the  question  as  to  the  ownership  of  the  goods  while  in 
storage.  When  on  the  witness-stand,  Mr.  Lauer,  president 
of  Lauer  &  Sons  Company,  was  asked  the  question:  "Tou 
understood  all  the  time  that  these  goods  were  being  held  for 
you  and  all  you  had  to  do  was  to  go  to  the  First  National 
Bank  and  give  your  check  and  take  the  goods;  isn't  that  the 
fact?  A.  Sure.  Q.  That  was  the  way  these  goods  were  or- 
dered C.  0.  D.,  were  they  not?  A.  Yes,  sir."  We  find  in 
the  record  no  explanation  of  defendant's  failure  to  take  up 
the  draft  and  call  for  the  goods.  Witness  Lauer  testified: 
'*Q.  Did  you  tell  them  [Smith  &  Sons  Company]  that  you 
would  not  receive  the  goods  for  any  cause  from  the  time  they 
were  shipped  to  you,  and  ordered  here  in  Alturas,  until  after 
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the  fire  ?  A.  I  do  not  think  we  had  any  correspondence  over 
them  at  all."  He  testified  that  ms  company  ordered  the 
goods  shipped  through  Mr.  Laney,  a  salesman  of  Smith  &  Sons 
Company ;  that  they  came  C.  0.  D.  as  ordered,'  and  that  his 
company  had  never  repudiated  the  contract. 

We  Gnd  no  evidence  in  the  record  from  which  the  inten- 
tion of  the  parties  can  be  safely  determined  other  than  is  to  be 
found  in  the  simple  fact  that  the  goods  were  ordered  by  de- 
fendant and  that  they  were  shipped  to  Alturas,  C  0.  D.,  aa 
ordered,  bill  of  lading  with  draft  attached,  sent  to  First 
National  Bank,  Alturas. 

[1]  We  understand  that  the  rule  at  common  law  is  the 
rule  in  this  state,  viz.,  that  the  risk  is  placed  W/here  the  title 
resides.  (Jue  *  Tee  v.  Ch.  Tetzen  &  Co.,  12  Cal.  App.  55, 
[106  Pac.  594] ;  Earner  v.  HUls,  138  Cal.  134,  [70  Pac.  1080] ; 
Seeligsan  v.  PhUbrick  (C.  C),  30  Fed.  600.) 

It  was  said  in  Seeligson  v.  PhUbrich,  supra:  ''Where  a  bill 
of  exchange  for  the  price  of  the  goods  is  inclosed  to  the  buyer 
for  acceptance  together  with  a  bill  of  lading,  if  he  refuse  ac- 
ceptance he  acquires  no  right  to  the  bill  of  lading,  or  the 
goods  of  which  it  is  the  symbol.  Where  a  vendor  deals  with 
the  bill  of  lading  only  to  secure  the  contract  price  the  prop- 
erty rests  in  the  buyer  on  payment  thereof.  See  Benjamin 
on  Sales,  4th  ed.,  sec.  339,  and  numerous  cases  cited."  In 
Dows  V.  National  Excharvge  Bank,  91  U.  S.  618,  [23  L.  Ed. 
214,  see,  also,  Rose's  U.  S.  Notes],  it  was  said:  **The  transmis- 
sion of  the  invoice  of  goods  does  not  pass  the  property  in  the 
goods  without  an  acceptance  and  payment  of  the  draft  drawn 
against  them.  An  invoice  is  not  a  bill  of  sale,  nor  is  it  evi- 
dence of  a  sale.  A  bill  of  lading,  taken,  deliverable  to  the 
shipper's  own  order  is  inconsistent  with  an  intention  to  pass 
the  ownership  of  the  cargo  to  the  person  on  whose  account 
it  may  have  been  purchased." 

It  was  held  in  Oreenwood  Grocery  Co,  v.  danadian  County 
Mill  etc.  Co.,  72  S.  C.  450,  [110  Am.  St.  Rep.  627,  5  Ann.  Cas. 
261,  2  L.  R.  A.  (N.  S.)  79,  52  S.  E.  191],  that  eyen  if  the  bill 
of  lading  provides  for  the  delivery  to  the  consignee,  **yet 
if  the  consignor  draws  for  the  price  attaching  the  bill  of 
lading  to  the  draft,  this  is  suflScient  evidence  of  his  inten- 
tion to  reserve  title  and  right  of  possession  until  the  draft  is 
paid  and  the  consignee  is  not  entitled  to  the  goods  until  pay- 
ment"   Unless  rebutted  by  evidence  to  the  contrary,  Mr. 
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Benjamin  says  the  fact  of  making  the  bill  of  lading  deliver- 
able to  the  order  of  the  vendor  is  almost  decisive  to  show  his 
intention  to  reserve  the  jus  disponendi  and  prevent  the  prop- 
erty from  passing  to  the  vendee.'*  (Benjamin  on  Sales,  7th 
ed.,  sec.  379.) 

In  HUmer  v.  Hills,  supra,  the  court  quoted  with  approval 
from  Sanborn  Y.  Shepherd,  59  Minn.  144,  [60  N.  W.  1089], 
as  follows:  "There  being  no  agreement  of  the  parties  to  the 
contrary,  the  law  presumes  the  sale  to  have  been  made  for 
cash;  and,  upon  a  sale  for  cash,  payment  of  the  purchase 
money  and  the  delivery  of  the  property  are  concurrent  and 
mutually  dependent  acts.  Neither  party  is  bound  to  perform 
without  contemporaneous  performance  by  the  other.  The 
payment  of  the  purchase  money  was  a  condition  precedent 
to  plaintiflP's  right  of  possession." 

[2]  We  find  nothing  in  RarrUsh  v.  Kirschbraun  dk  Sons, 
107  Cal.  659,  [40  Pac.  1045],  cited  by  appellant,  controverting 
the  rule  above  stated.  Doubtless  the  parties  may  agree  that 
title  shall  pass  to  the  consignee  or  the  purchaser  of  the  goods 
upon  delivery  to  the  purchaser  of  the  bill  of  lading  with 
draft  attached.  The  effect  of  a  sale  C.  0.  D.  and  shipment 
with  bill  of  lading  and  draft  attached,  as  shown,  may,  as 
Benjamin  says,  be  rebutted  by  evidence  to  the  contrary  in- 
tention, as  appeared  in  the  cases  cited  by  appellant,  but  we 
find  no  evidence  in  the  record  which  warrants  our  holding 
that  Smith  &  Sons  Company  intended  that  title  should  pass 
to  defendant  without  first  pajring  for  the  goods  by  taking  up 
the  draft. 

The  goods  for  which  judgment  was  confessed  were  deliv- 
ered to  defendant  and  constituted  a  credit  sale  and  the  bill 
of  lading  stated  ** payable  thirty  days,"  whereas  the  bill  of 
lading  in  question  stated  **  payable  C.  0.  D.  draft  with  B/L 
First  National  Bank,"  and  in  no  sense  constituted  a  credit 
sale.  We  think  it  quite  clear  that  the  vendor  did  not  intend 
that  the  ownership  and  right  to  the  possession  of  the  goods 
should  pass  to  defendant  until  its  draft  was  paid.  We  think 
that  the  loss  of  the  goods  should  fall  upon  plaintiff. 

The  judgment  and  order  are  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[av.  No.  1910.    Third  Appellate  District.— Aprn  17,  1919.] 

L.    V.    MANFORD,    E^pondent,    v.    MENIL    SINGH, 

Appellant. 

[1]  Constitutional  Law — Inalienable  Bights  op  Individuals — Etp- 
FECT  OP  Provision. — The  phrasing  of  the  inalienable  rights  of  the 
indivichial  in  section  1,  article  I,  of  our  state  constitntion  effects 
in  no  degree  an  enlargement  or  abridgment  of  the  civil  immunities 
of  the  citizen,  nor  does  it  operate  to  limit  or  increase  the  authority 
of  the  legislative  department  of  the  state  government. 

[2]  Wage  Law — (Constitutionality  as  Applied  to  Individuals. — The 
act  of  May  1,  1911  (Stats.  1911,  p.  1268),  providing  for  the  pay- 
ment of  wages,  and  the  amendment  thereof,  approved  April  28, 
1915  (Stats.  1915,  p.  299),  la  not  Tomeonstitutional  as  applied  to 
natural  persons. 

[3]  Id. — Design  op  Law — Construction  op. — While  the  design  of  such 
wage  law  is  to  protect  the  employee  and  to  promote  the  welfare  of 
the  community,  without  defeating  that  purpose  it  should  be  con- 
strued so  as  to  hamper  «i8  little  as  possible  the  valuable  right  and 
privilege  of  making  contracts.   . 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County.    Wm.  M.  Pinch,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Claude  F.  Purkitt  for  Appellant. 

George  B.  Freeman  for  Respondent. 

BURNETT,  J.— The  appeal  is  on  the  judgment-roll  and 
involves  the  construction  of  **An  act  providing  for  the  pay- 
ment of  wages,*'  approved  May  1,  1911  (Stats.  1911,  p.  1268), 
and  tlie  amendment  thereof,  approved  April  28,  1915  (Stats. 
1915,  p.  299).  The  question  was  carefully  considered  by  this 
court  in  Moore  v.  Indian  Spring  Channel  Oold  Min.  Co.,  37 
Cal.  App.  370,  [174  Pac.  378],  and  the  legislation  was  upheld 
as  within  the  constitutional  authority  of  the  law-making 
power.  Therein  many  decisions  are  reviewed,  and  the  rea- 
sons justifying  such  legislation  are  clearly,  stated.  Our  faith 
in  the  legal  soundness  of  that  decision  has  not  been  shaken, 
and  its  authority  is  of  controlling  force  in  the  instant  case. 
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Appellant,  however,  contends  that  a  distinction  exists  be- 
tween a  corporation  and  a  natural  person  as  to  the  operation 
of  the  law,  which  was  not  urged  or  considered  in  the  Moore 
case,  and  that  while  the  statute  may  be  and  is  valid  as  to  the 
former,  it  must  fail  when  challenged  by  an  individual  as  vio- 
lative of  his  fundamental  rights  expressed  in  section  1,  article 
I,  of  our  state  constitution  as  follows:  "All  men  are  by  nature 
free  and  independent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty;  acquiring,  possessing,  and  protecting  property;  and 
pursuing  and  obtaining  safety  and  happiness,*'  and  also  sec- 
tion 13  of  said  article:  **  .  .  .  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.-'  It  is  claimed  that 
due  consideration  of  these  primary  maxims  in  connection  with 
the  fourteenth  amendment  to  the  federal  constitution  will 
furnish  protection  to  the  indit idual  employer  against  the  ap- 
plication of  the  drastic  penalty  of  said  law.  [1]  It  is  mani- 
fest, though,  that  as  far  as  any  substantial  right  or  privilege 
of  the  citizen  is  concerned  and  the  protection  which  must  be 
accorded  to  it  by  the  law,  said  provision  of  the  ?tate  consti- 
tution prescribes  nothing  that  is  not  comprehended  by  said 
section  of  the  federal  constitution.  Of  course,  the  sonorous 
phrasing  of  the  inalienable  rights  of  the  individual  in  said 
section  is  felicitous  and  impressive,  but  it  effects  in  no  degree 
an  enlargement  or  abridgment  of  the  civil  immunities  of  the 
citizen,  nor  does  it  operate  to  limit  or  increase  the  authority 
of  the  legislative  department  of  the  state  government.  And 
said  section  13  is  manifestly  in  scope  and  purpose  identical 
with  said  provision  of  the  federal  constitution.  It  may  be 
said,  therefore,  that  the  principle  of  constitutional  law  in- 
voked by  appellant  was  the  subject  of  earnest  attention  in 
/the  Moore  case,  supra. 

In  support  of  his  contention  that  such  legislation  may  be 
upheld  as  against  a  corporation  but  not  against  an  individual, 
appellant  cites  the  case  of  Leep  v.  St.  Louis  etc,  R,  Co,,  58 
Ark.  407,  [41  Am.  St.  Rep.  109,  23  L.  R.  A.  264,  25  S.  W.  75], 
wherein  the  supreme  court  of  Arkansas  held  that  such  legis- 
lation was  valid  as  to  a  corporation  by  reason  of  the  fact  that 
under  the  act  or  charter  of  incorporation  there  was  reserved 
the  power  in  the  legislature  to  amend  the  corporate  charter. 
It  was  concluded  that  in  the  case  of  a  railroad  company  the 
legislature  in  its  wisdom,  finding  that  **  better  servants  and 
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service  could  be  secured  by  the  prompt  payment  of  their  wages 
on  the  termination  of  their  employment,"  and  that  thereby 
the  legitimate  purpose  of  the  corporation  would  be  promoted, 
might  require  the  company  to  pay  its  employees  at  the  ter- 
mination of  their  employment,  although  such  l^slation  might 
interfere  with  contracts  purely  and  exclusively  private.  As 
against  the  railroad  corporation,  the  statute  involved  in  that 
case  was  upheld  for  the  reason  stated,  while  it  was  declared 
to  be  unconstitutional  as  applied  to  the  individual  for  the 
reason  that  it  was  an  unwarranted  interference  with  the  con- 
stitutional right  to  make  contracts. 

The  opinion  discusses  interestingly  and  persuasively  the 
essential  principles  involved  in  such  inquiry,  and  it  is  well 
worth  careful  consideration,  although,  manifestly,  it  is  not 
of  authority  here.  Moreover,  there  is  to  be  said  of  the  deci- 
sion, that  the  discussion  as  to  the  effect  of  the  law  upon 
natural  persons  was  somewhat  gratuitous,  since  the  action  was 
against  a  corporation  solely.  Besides,  the  statute  therein 
construed  diftered  materially  from  our  law  on  the  subject  in 
that  it  penalized  the  employer  for  discharging  the  employee 
either  tuith  or  ivitJiout  cause  and  by  implication  at  least  it 
denied  the  employer  the  ordinary  defenses  for  the  misconduct 
of  the  employee  or  his  failure  to  comply  with  the  terms  of 
his  contract.  Under  the  peculiar  terms  of  the  statute  of 
Arkansas  it  would  not  be  surprising  if  the  supreme  court  had 
declared  it  to  be  invalid  even  as  against  a  corporation. 

[2]  But  appellant  concedes  that  our  statute  is  within  the 
sanction  of  the  constitution  if  it  can  be  reasonably  held  that 
the  prompt  payment  of  employee's  wages  is  a  matter  that 
affects  the  public  generally  and  is  within  the  police  power 
of  the  legislature.  That  suggests  the  very  reason  why  such 
legislation  is  permissible,  imposing,  as  it  does,  a  certain  limi- 
tation upon  the  right  to  contract. 

This  consideration  is  fully  set  forth  in  the  Moore  decision, 
supra,  and  there  is  no  necessity  for  further  specific  attention 
to  it. 

[3]  We  may  add  that,  manifestly,  the  statute  should  have 
reasonable  construction.  Its  design  is  to  protect  the  employee 
and  to  promote  the  welfare  of  the  community.  Without  de- 
feating that  purpose  it  should  be  construed  so  as  to  hamper 
as  little  as  possible  the  valuable  right  and  privilege  of  making 
contracts.    But  it  is  to  be  observed  that  the  most  formidable 
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objection  to  the  statute  derives  its  principal  force  from  the 
supposed  hardships  of  a  hypothetical  case  wherein  the  em- 
ployer is  without  fault  or  the  employee  is  guilty  of  culpable 
conduct.  The  statute  is  not  subject  to  such  reproach.  It 
contemplates  that  the  penalty  shall  be  enforced  against  an 
employer  who  is  at  fault.  It  must  be  shown  that  he  owes 
the  debt  and  refuses  to  pay  it.  He  is  not  denied  any  legal 
defense  to  the  validity  of  the  claim.  Indeed,  the  fullest 
right  to  contract  as  to  payment  is  but  slightly  restricted  and 
an  employer  can  easily  provide  in  advance  for  the  contingen- 
cies that  may  arise  under  the  statute.  If  he  refuses  to  pay 
what  is  due  as  therein  provided,  it  is  not  unjust  that  he 
should  be  subjected  to  a  penalty. 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.   No.   2760.    Firetf  Appellate  District,   DiTirion  Two.— April   18, 

1919.] 

BAKEESPIELD  IMPROVEMENT  COMPANY  (a  Corpora- 
tion),  Respondent,  v.  BAKERSPIELD  THEATER 
COMPANY  (a  Corporation)  et  al.,  Defendants;  IRVING 
C.  ACKERMAN,  Appellant. 

[1]  Pleading — Action  upon  Joint  and  Several  Liability — ^Biqht  to 
Proceed  Against  Certain  Dependants  Only — Judgment. — In  an 
action  prosecuted  against  several  defendants  upon  their  joint  and 
several  liability,  the  plaintiff  may,  under  section  414  of  the  Code 
of  Civil  Procedure,  proceed  against  such  of  the  defendants  as  have 
been  served  with  process  as  if  they  were  the  only  defendants,  and 
the  court  may  render  a  several  judgment  against  any  defendant 
therein  without  regard  to  the  liability  of  any  other  defendant. 

[2]  Landlord  and  Tenant — Bond  Quaranteeing  Payment  of  Bent — 
Time  por  Giving — Extension  by  Lessor. — A  provision  in  a  lease 
requiring  a  bond  guaranteeing  payment  of  ihe  rent  thereunder  to  be 
executed  on  or  before  a  given  date  is  clearly  for  the  benefit  of 
the  lessor;  therefore,  the  time  for  the  giving  of  such  bond  may  be 
extended  by  the  lessor. 

[3]  Id. — Option  op  Lessor  to  Require  Bond— Time  Within  Which 
TO  BE  Exercised — Extension — Waiver. — Where  the  lease  does  not 
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provide  at  what  date  the  option  of  the  lessor  to  make  the  giving 
of  the  bond  a  condition  precedent  to  the  taking  effect  of  the  lease 
mnst  be  exercised,  it  will  be  presumed  that  it  is  to  be  exercised 
within  a  reasonable  time.  The  lessor  might  be  indulgent  with  the 
lessee  in  the  matter  of  extending  his  time  without  waiving  the 
option  secured  to  it  nnder  the  lease. 

[4]  Id. — TiMB  OF  Taking  Eppect  op  Lease  —  Eppect  op  Conditions 
Prboedent. — ^Provisions  in  a  lease  that  the  execution  of  a  bond 
guaranteeing  the  payment  of  the  rent  and  that  the  expenditure  of 
a  certain  sum  of  money  by  the  lessee  upon  the  premises  for  lights, 
display  signs,  etc.,  shall  at  the  option  of  the  lessor  be  conditions 
precedent  to  the  lease  taking  effect,  indicate  that  the  parties  do 
not  intend  the  lease  to  take  effect  at  the  time  it  is  signed.  A  con- 
dition precedent  is  one  which  must  be  performed  in  order  to  have 
any  rights  vest. 

[6]  Id. — Agreement  to  Execute  Bond — Eppect  op  Subsequent  Peo- 
visiON. — ^Where  a  lease  provides  that  the  lessee  will  execute  and 
deliver  to  the  lessor  on  or  before  a  given  date  a  good  and  suf&cient 
undertaking,  in  a  specified  sum,  conditioned  for  the  payment  of 
the  rent  therein  reserved,  a  subsequent  provision  that  "the  execut- 
ing and  delivery  of  said  bond"  shall  at  the  option  of  the  lessor  "be 
a  condition  precedent  to  this  lease  taking  effect"  will  neither  limit 
nor  enlarge  the  rights  of  the  lessor  or  the  lessee. 

[6]  Id. — Subsequent  Execution  op  Bond— Eppect — Consideration. — 
In  such  case,  where  a  bond,  though  executed  subsequent  to  the  time 
originally  contemplated,  is  the  one  originally  provided  for,  it  re- 
lates back  to  and  takes  effect  in  pursuance  of  the  original  agree- 
ment and  is  supported  by  the  original  conaideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge.    AiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  E.  Morris  for  Appellant  ,       '  '^ 

Purcell  Rowe  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendant, 
Irving  C.  Ackerman,  from  a  judgment  in  favor  of  the 
plaintiff  in  the  sum  of  three  thousand  dollars  against  him  and 
the  defendant,  F.  A.  Giesea,  as  sureties  for  the  payment  of 
rent  under  a  lease  in  which  the  defendant  corporation  was 
the  lessee. 
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[1]  Appellant  contends,  first,  that  as  the  corporation  de- 
fendant was  never  served  with  summons  and  did  not  appear, 
the  action  was  never  at  issue  and  a  trial  was  improper.  The 
action  was  prosecuted  against  the  several  defendants  upon 
their  joint  and  several  liability.  Section  414  of  the  Code  of 
Civil  Procedure  applies  to  such  a  situation  and  provides  that 
when  summons  is  served  on  one  or  more,  the  plaintiff  may 
proceed  agaipst  the  defendants  served  in  the  same  manner 
as  if  they  mere  the  only  defendants.  Where  there  is  a 
several  liability,  the  court  has  a  right  to  render  a  several 
judgment  against  any  defendant  without  regard  to  the  liability 
of  any  other  defendant.  {Anderson  v.  Nawa,  25  Cal.  App. 
151,  156,  157,  [143  Pac.  555].) 

The  appellant  next  presents  the  argument  that  the  bond 
was  given  without  consideration,  and  relies  for  this  conten- 
tion upon  the  following  facts :  The  lease  between  the  plaintiff 
and  the  corporation  defendant  was  dated  August  7,  1913.  It 
provided  that  a  bond  should  be  executed  on  or  before  January 
1,  1914,  guaranteeing  the  payment  of  the  rent  thereunder. 
The  term  of  the  lease  was  not  to  begin  until  July  1,  1914.  It 
was  provided  in  the  lease  that  the  execution  and  delivery  of 
the  bond  should,  at  the  option  of  the  lessor,  be  a  condition 
precedent  to  the  taking  effect  of  the  lease.  The  bond  was 
not  executed  on  January  1st.  The  bond  in  suit,  in  accordance 
with  the  requirements  of  the  lease  and  in  terms  referring  to 
the  lease  and  guaranteeing  its  performance,  was  executed  on 
March  27,  1914.  The  appellant  insists  that  as  the  bond  was 
not  executed  contemporaneously  with  the  lease,  it  required 
an  independent  consideration.  Counsel  for  appellant  admits 
that  under  the  rule  laid  down  in  the  case  of  Stroud  v.  Thomas, 
139  Cal.  275,  [96  Am.  St.  Rep.  Ill,  72  Pac.  1008],  the  execu- 
tion of  the  lease  would  furnish  a  good  consideration  for  the 
bond,  even  though  they  were  not  executed  contemporaneously, 
where  the  lease  itself,  as  in  this  case,  provides  for  the  execu- 
tion of  the  bond  at  some  future  time.  In  order,  however,  to 
escape  the  operation  of  this  rule,  counsel  urges  that  there  was 
a  special  time  limit  placed  upon  the  lessee  within  which  to 
give  the  bond,  and  that  if  it  was  not  executed  within  that 
time,  the  privilege  of  exacting  the  bond  came  to  an  end,  and 
the  lessor  was  compelled  either  to  avoid  the  lease  under  its 
option,  or  to  permit  it  to  become  effective  without  the  giving 
of  the  bond.    And  this  places  counsel  in  a  position  where  he 
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must  insist — as  indeed  he  does — ^that  the  lessor  could  not 
enlarge  the  time  for  the  giving  of  the  bond — and  could  not  in- 
dulge the  lessee  in  further  time  without  sacrificing  his  sub- 
stantial rights.  [2]  The  provision  requiring  a  bond  was 
clearly  for  the  benefit  of  the  lessor;  the  lessee  was  not  to  be 
given  possession  under  the  lease  until  six  months  after  the 
time  originally  provided  for  the  giving  of  the  bond,  and  we 
know  of  no^rule  of  law  which  would  prevent  the  lessor  from  ex- 
tending the  time  for  the  giving  of  \he  bond.  It  appears  this 
was  what  was  done  in  the  present  case.  Under  the  lease,  the 
Bakersfidd  Theater  Company  went  into  possession  of  the 
premises  on  July  1,  1914,  the  bond  guaranteeing  the  payment 
of  the  rent  having  been  executed  and  delivered  prior  thereto, 
to  wit,  March  27,  1914.  This  was  the  bond  required  by  the 
lease  and  the  consideration  therefor  was  the  execution  and 
delivery  of  the  lease.  While  it  is  true  that  the  lease  provides 
that  the  bond  shall  be  given  on  or  before  January  1,  1914, 
time  was  not  made  of  the  essence  of  the  contract,  and  the 
lease  does  not  provide  at  what  date  the  option  of  the  lessor 
to  make  the  giving  of  the  bond  a  condition  precedent  to  the 
taking  effect  of  the  lease  must  be  exercised.  [8]  No  time 
being  provided  within  which  this  option  might  be  exercised, 
it  will  be  presumed  that  it  was  to  be  exercised  within  a  reason- 
able time.  Therefore,  it  would  seem  that  the  lessor  might  be 
indulgent  with  the  lessee  in  the  matter  of  extending  his  time 
without  waiving  the  option  reserved  to  the  lessor.  The  trial 
court  found  that  the  bond  was  executed  and  delivered  for  a 
good  ftnd  valuable  consideration,  to  wit,  the  execution  and  de- 
liyery  of  the  lease,  and  that  the  plaintiff  did  not,  prior  to  the 
execution  and  delivety  of  the  bond  to  it,  waive  any  of  its 
rights  or  any  option  secured  to  it  under  said  lease ;  and  that 
said  lease  did  ndt  become  binding  and  effective  as  an  agree- 
ment between  the  parties  until  the  execution  and  delivery  of 
the  bond.  We  think  these  findings  are  sustained  by  the  evi- 
dence. 

[4]  Furthermore,  and  approaching  the  matter  from  an- 
other angle:  It  appears  to  us  from  an  examination  of  the 
entire  lease  that  the  lease  was  never  intended  by  the  parties 
to  go  into  effect  until  the  various  conditions  precedent  pro- 
vided therein  had  either  been  fulfilled  by  the  lessee  or  waived 
by  the  lessor.  There  was  no  oral  evidence  offered  in  the  trial 
court,  and  we  have  before  us  for  consideration  merely  the 
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written  instruments  involved  in  the  controversy.  The  lease 
provides  that  the  execution  of  the  bond  shall  be  a  condition 
precedent,  at  the  option  of  the  lessor,  to  the  lease  taking  effect. 
It  also  provides  that  the  expenditure  of  a  certain  sum  of 
money  by  the  lessee  upon  the  premises  for  lights,  display 
signs,  etc.,  shall  at  the  option  of  the  lessor  be  a  condition 
precedent  to.  the  lease  taking  effect.  These  provisions  indi- 
cate to  our  minds  that  the  parties  did  not  intend  the  lease 
to  go  into  effect  at  the  tim^  it  Was  signed.  A  condition  prece- 
dent is  one  which  must  be  performed  in  order  to  have  any 
rights  vest.  The  lease  then  did  not  go  into  effect,  and  the 
lessee  had  no  rights  in  the  premises  until  aU  conditions  prece- 
dent to  be  performed  by  it  had  been  performed  or  waived. 
The  condition  in  the  lease  regarding  the  bond  is  as  follows : 

**It  is  further  agreed  that  the  second  party  will  execute 
and  deliver  to  the  first  party  on  or  before  the  1st  day  of  Jan- 
uary, 1914,  a  good  and  sufficient  undertaking  with  two  or 
more  sureties  satisfactory  to  the  first  party  in  the  sum  of 
three  thousand  dollars,  conditioned  for  the  payment  of  the 
rent  hereinbefore  reserved,  and  for  the  performance  of  the 
other  covenants  in  this  lease  specified  to  be  performed  by  said 
second  party." 

[6]  However,  the  appellant  contends  that  the  words  which 
follow  the  above-quoted  condition,  and  which  read:  **The 
executing  and  delivery  of  said  bond  as  is  herein  provided  for, 
shall  at  the  option  of  the  first  party  be  a  condition  precedent 
to  this  lease  taking  effect,"  limit  and  restrict  the  rights  of 
the  lessor  in  some  way  so  as  to  put  upon  said  lessor  the  duty 
of  taking  some  affirmative  action,  failing  in  which  he  must 
give  up  the  right  to  insist  upon  the  condition.  We  think  that 
this  last-quoted  sentence  neither  limited  nor  enlarged  the 
rights  of  the  lessor  or  the  lessee,  for  even  without  the  express 
stipulation  that  this  agreement  should  be  a  condition  prece- 
dent— such  an  agreement  to  provide  security  for  the  payment 
of  the  rent  stipulated  in  the  lease  is  a  condition  and  not  a 
covenant.  (Knight  v.  Black,  19  Cal.  App.  518,  [126  Pac. 
512].)  ** There  is  a  decided  distinction  between  the  creation 
and  effect  of  a  condition  and  a  covenant.  ...  A  breach  of  a 
condition  upon  which  an  estate  is  granted  works  a  forfeiture 
of  the  estate,  while  a  breach  of  a  coyenant  is  merely  ground 
for  a  recovery  in  damages."  (Knight  v.  Black,  supra.)  In 
view  of  the  right  given  by  the  law  to  insist  upon  the  perform- 
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ance  of  the  condition,  and  in  view  of  the  fm^ther  right  given 
by  the  law  to  the  lessor  to  waive  this  condition  if  he  so  desired, 
this  sentence  expresses  nothing  more  than  what  the  law  would 
imply,  viz.,  that  the  lessor  might  insist  upon  the  performance 
of  the  condition,  but  that  he  might  waive  that  condition  if 
he  wished.  This  being  true,  the  burden  is  upon  the  defendant 
and  appellant  here  to  show  such  waiver.  He  has  not  shown 
it.  On  the  contrary,  it  appears  that  the  defendant  executed 
and  delivered  a  bond  to  secure  the  payment  of  the  rent  to  be- 
come due  under  the  lease  and  that  the  lease  went  into  effect 
at  the  commencement  of  the  term  thereof.  [6]  This  bond 
is  the  one  originally  provided  for,  and  has  the  same  force  and 
effect  as  if  given  at  the  time  originally  contemplated  by  the 
parties.  This  being  true,  the  bond  relates  back  to  and  takes 
effect  in  pursuance  of  the  original  agreement,  and  is  sup- 
ported by  the  original  consideration.  {Siroud  v.  Thomas,  139 
Cal.  274,  [96  Am.  St.  Rep.  Ill,  72  Pac.  1008].). 
The  judgment  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 


[Civ.  No.  2750.    "First  Appellate  District,  Divirion  Two. — April  18, 1919.] 

PACIFIC  MANUFACTURING  COMPANY  (a  Corpora. 
tion),  et  al.,  Bespondents,  v.  R.  A.  PERRY  et  al.,  Appel- 
lants. 

[1]  Mechanics'  Ldsns — Abandonment  op  Contoact — ^Value  op  Work 
Perpobmed— SuppiciENCY  OP  FINDINGS. — In  an  action  to  foreclose 
contractors'  and  materialmen's  liens,  under  section  1200  of  the  Code 
of  Civil  Procedure,  prior  to  its  repeal  in  l&ll,  a  finding,  "that  the 
Talue  of  the  work  and  materials  already  done  and  furnished  at  the 
time  of  the  abandonment  of  said  work  and  contiact"  by  the  con- 
tractor, "including  materials  then  actually  delivered  and  on  the 
ground,  estimated  as  near  as  may  be  by  the  standard  of  the  whole 
contract  price,  exclusive  of  the  extra  work,"  was  a  certain  aggre- 
gate sum,  being  a  given  per  cent  of  the  contract  price,  "on  account 
of  which  there  had  been  paid  the  contractor"  at  the  time  of  the 
abandonment  a  stated  sum,  followed  by  a  finding  as  to  the  reason- 
able value  of  the  extra  work  performed  under  authorization  from 
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the  owners,  the  amount  paid  on  account  thereof,  and  the  balance 
due  therefor,  was  a  sufficient  finding  of  fact. 

[2]  Id. — BiOHT  TO  Abandon  Contract  —  Payment  op  Liens  —  Propor- 
tion OF  Contract  Price  Applicable. — Section  1200  of  the  Code  of 
Civil  Procedure,  as  it  existed  prior  to  its  repeal,  recognized  that  a 
building  contract  might  be  terminated  by  abandonment,  and  pro- 
vided a  method  of  arriving  at  the  proportion  of  the  contract  price 
applicable  to  liens  in  that  event.  Under  it,  upon  al^andonment,  the 
performance  of  the  contract  came  to  an  end,  and  the  rights  of  all 
parties  thereunder  were  to  be  adjusted  as  of  that  date. 

[3]  Id. — Amount  Applicable  to  Payment  op  Liens — Proper  Finding. 
In  such  action  the  court,  having  found  that  at  the  time  of  the  aban- 
donment the  contract  had  been  a  given  per  cent  completed,  prop- 
erly held  that  that  per  cent  of  the  contract  price,  less  payments  made, 
wae  applicable  to  the  discharge  of  liens  which  had  accrued  prior 
to  the  abandonment.  The  <ictudl  cost  of  completing  the  building 
was  immaterial. 

[4]  Id.— AoTEON  TO  FoBEOLOSx  Listr— JxTDeMSNT-Boix.  IK  Another  Ac- 
tion NOT  Admissible. — In  such  action  the  court  properly  sustained 
an  objection  to  the  admission  in  evidence  of  the  judgment-roll  in 
another  action  by  the  same  plaintiff  against  the  defendant  con- 
tractor, wherein  the  plaintiff  had  recovered  a  judgment,  which  on 
execution  issued  thereon  was  satisfied,  where  there  was  an  entire 
absence  of  evidence  connecting  the  subject  matter  of  the  former 
action  with  that  in  the  suit  before  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.    AflBrmed. 

The  facta  are  stated  in  the  opinion  of  the  court 

C.  Irving  Wright,  P.  E.  Boland  and  John  Douglas  Short 
for  Appellants, 

W.  B.  Rinehart  for  Respondents. 

HAVEN,  J. — This  is  the  second  appeal  in  consolidated 
actions  to  foreclose  contractors'  and  materialmen's  liens,  the 
opinion  on  the  first  appeal  being  reported  in  31  Cal.  App. 
274,  [160  Pac.  246].  On  June  10,  1910,  the  defendant 
R.  A.  Perry,  acting  on  behalf  of  the  defendant  Winifred  A. 
Perry,  his  wife,  entered  into  a  valid  contract  with  defendant 
Magneson  for  the  construction  of  a  residence  and  garage  for 
the.  total  contract  price  of  $23,567,  which    contract  was  re- 
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corded  on  June  13,  1910.  The  contractor  commenced  con- 
struction of  the  building  thereunder  and  continued  until  Feb- 
ruary 11, 1911,  at  which  latter  date  he  abandoned  work  under 
the  contract.  On  March  22,  1911,  the  defendants  R.  A. 
and  Winifred  A.  Perry  filed  for  record  a  notice  of  abandon- 
ment by  the  contractor  of  said  contract.  The  details  of  the 
contract,  so  far  as  they  may  be  material,  are  set  forth  in  the 
opinion  on  the  former,  appeal  and  need  not  here  be  repeated. 
The  present  appeal  is  by  the  defendants  from  a  decree  ad- 
judging plaintiffs  entitled  to  liens  as  set  forth  in  their  sev- 
eral complaints  and  decreeing  the  foreclosure  thereof.  All 
the  claims  of  lien  here  involved  arei  based  upon  work  per- 
formed or  materials  furnished  prior  to  the  abandonment  of 
the  contract.  The  controversy  is  concerned  mainly  with  the 
proper  portion  of  the  contract  price  applicable  to  the  payment 
of  such  liens  under  section  1200  of  the  Code  of  Civil,  Proce- 
dure, prior  to  its  repeal  in  1911;  and  particularly  as  to  the 
correct  method  of  computation  to  be  adopted  in  arriving  at 
that  amount.  The  court  found:  '*That  the  value  of  the  work 
and  materials  already  done  and  furnished  at  the  time  of  the 
abandonment  of  said  work  and  contract  by  the  said  defendant 
Magneson,  as  aforesaid,  to  wit,  on  the  eleventh  day  of  Feb- 
ruary, 1911,  including  materials  then  actually  delivered 
and  on  the  ground,  estimated  as  near  as  may  be  by  the 
standard  of  the  whole  contract  price,  exclusive  of  the 
extra  work  hereinafter  mentioned  and  referred  to,  was 
and  is  the  aggregate  sum  of  $17,468.71,  being  74.2  per  cent 
of  the  amount  of  the  contract  price,  to  wit,  $23,567,  qn  ac- 
count of  which  there  had  been  paid  the  contractor,  the  defend- 
ant Magneson,  at  the  time  of  abandonment,  the  sum  of  ten 
thousand  dollars.*'  The  court  also  found  that  during  the 
course  of  construction  of  the  buildings,  and  prior  to  the 
abandonment  of  the  contract,  certain  extra  work  was  per- 
formed by  the  contractor,  subcontractors,  and  materialmen, 
under  authorization  in  writing  from  the  defendants  Perry 
and  in  conformance  with  the  provisions  of  the  contract,  the 
reasonable  value  of  which  aggregated  $4,016.36,  on  account 
of  which  there  had  been  paid  to  the  contractor  the  sum  of 
$1,300,  leaving  a  balance  unpaid  for  said  extras  in  the  sum 
of  $2,716.36. 

[1]     Appellants  attack  the  finding  above  quoted  as  not 
being  a  sufScient  finding  of  fact  under  the  terms  of  section 
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1200  of  the  Code  of  Civil  Procedure.  It  is  couched,  however, 
in  the  language  of  that  section,  and  is  sufficient  tinder  the 
authority  of  Marshall  v.  Vallejo  Commercial  Bank,  163  Cal. 
469,  474,  [126  Pac.  146].  The  ultimate  fact  is  found  as  re- 
quired by  the  section  referred  to.  The  real  contention  of  ap* 
pellants  is  that  this  finding  is  not  supported  by  the  evidence, 
for  the  reason  that  it  does  not  appear  that  the  cost  of  com- 
pletion of  the  building  was  an  element  taken  into  considera- 
tion in  arrivihg  at  the  amount  found  to  be  applicable  to  the 
payment  of  liens  at  the  time  of  abandonment.  Appellants 
argue  that  the  cost  of  completion  after  abandonment  was 
much  greater  than  it  would  have  been  if  there  had  been  no 
abandonment,  and  as  the  owners  were  obliged  to  pay  this 
extra  cost  through  no  fault  on  their  part,  it  should  have  been 
taken  into  consideration  in  arriving  at  the  amount  applicable 
to  claims  of  lien  which  accrued  prior  to  abandonment. 

[2]  It  is  admitted  by  appellants  that  this  contention  is 
contrary  to  the  rule  laid  down  in  OanaM  Lumber  Co,  v. 
Weinsveig,  168  Cal.  664,  669,  [124  Pac.  1025].  But  it  is 
claimed  that  the  rule  announced  in  the  case  last  referred  to 
is  contrary  to  all  the  previous  decisions  of  the  supreme  court, 
and  to  the  law  of  these  cases  as  announced  upon  the  fqrmer 
appeal.  Particular  reliance  is  placed  by  appellants  upon 
the  cases  of  Roystone  Co,  v.  Darling,  171  Cal.  526,  533,  [154 
Pac.  15],  McDonald  v.  Hayes,  132  Cal.  490,  [64  Pac.  850] , 
Hoffman-Marks  Co,  v.  Spires,  154  Cal.  Ill,  116,  [97  Pac.  152], 
and  Marshall  v.  Vallejo  Commercial  Bank,  163  Cal.  469,  [126 
Pac.  146],  as  announcing  a  rule  which  is  inconsistent  with 
that  declared  in  the  Ganahl  case,  as  construed  and  applied 
on  the  former  appeal,  and  by  the  trial  court  in  the  instant 
cases.  Upon  a  careful  reading  of  the  decisions  referred  to, 
we  do  not  find  the  inconsistency  claimed  by  appellants.  In 
our  opinion,  the  confusion  of  appellants  arises  from  a  failure 
fully  to  appreciate  the  fact,  so  clearly  pointed  out  in  the 
Ganahl  case,  that  upon  abandonment  the  performance  of  the 
contract  has  come  to  an  end,  and  the  rights  of  all  parties 
thereunder  must  be  adjusted  as  of  that  date.  It  is  true  that 
a  contract  legally  made  limits  the  liability  of  the  owner  to  lien 
claimants  to  the  amount  of  the  contract  price;  but  the  lia- 
bility thus  referred  to  is  to  liea  claimants  whose  claims  have 
arisen  under  the  contract    Section  1200  of  the  Code  of  Civil 
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Procedure,  as  it  existed  prior  to  its  repeal,  recognized  that  a 
building  contract  might  be  terminated  by  abandonment,  and 
provided  a  method  of  arriving  at  the  proportion  of  the  con- 
tract price  applicable  to  liens  in  that  event.  As  stated  in  the 
Ganahl  case,  if  the  contract  is  half  performed,  it  is  equitable, 
and  a  protection  of  the  constitutional  rights  of  all  parties, 
to  decree  that  one-half  of  the  price  agreed  to  be  paid  for  the 
performance  of  the  entire  contract,  less  payments  made, 
should  be  applied  to  the  discharge  of  liens  which  had  accrued 
prior  to  the  abandonment.  This  is  undoubtedly  the  rule  es- 
tablished by  the  decision  last  above  referred  to,  and  even 
if  it  could  be  construed  as  inconsistent  with  former  decisions, 
as  claimed  by  appellants,  we  should  consider  ourselves  bound 
thereby.  We  are  of  the  opinion,  however,  that  all  the  eases 
referred  to  are  entirely  harmonious. 

[3]  The  testimony  was  conflicting  as  to  the  value  of  the 
work  done  and  materials  furnished  at  the  time  of  abandon- 
ment, and  as  to  the  reasonable  value  of  all  the  labor  and 
materials  necessary  to  construct  and  complete  the  buildings 
according  to  the  contract,  plans,  and  specifications.  The  find- 
ings of  the  court  are  sufficiently  supported,  however,  by  the 
evidence  of  exports  offered  on  behalf  of  the  plaintiffs.  These 
witnesses  testified  that  the  reasonable  value,  at  the  time  the 
buildings  were  constructed,  of  all  the  labor  and  materials 
necessary  and  required  to  construct  and  complete  the  build- 
ings according  to  the  contract,  plans,  and  specifications  was 
the  aggregate  sum  of  $26,255.08 ;  and  that  the  aggregate  value 
of  the  labor  and  materials  actually  used  in  the  construction 
of  the  buildings  and  upon  the  ground  at  the  time  of  the 
abandonment  was  $19,454.34.  They  then  computed  that  the 
latter  sum  was  74.2  per  cent  of  the  former,  and,  therefore, 
testified  that  the  contract  had  been  74.2  per  cent  completed 
at  the  time  of  the  abandonment.  Upon  this  testimony  the 
court  held  that  74.2  per  cent  of  the  contract  price,  less  pay- 
ments made,  was  applicable  to  the  discharge  of  liens  which 
had  accrued  prior  to  the  abandonment.  In  our  opinion,  this 
method  of  computation  follows  the  rule  announced  in  the 
Ganahl  case  and  is  justified  thereby. 

It  is  further  claimed  by  appellants  that  a  different  rule  is 
announced  in  the  opinion  rendered  upon  the  former  appeal  in 
these  cases,  and  that  that  opinion  has  become  the  law  of  these 
cases,  even  if  it  should  be  found  to  be  inconsistent  with  the 
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decisions  of  the  sppreme  court.  The^  court  there  held  that  it 
was  ''unable  to  formulate  any  equation  under  the  rule  of  sec- 
tion 1200  as  approved  by  the  supreme  and  appellate  courts, 
which  would  support  the  findings  of  the  court  for  the  full 
amount  found  subject  to  the  liens,  on  the  theory  of  a  valid 
contract  abandoned  by  the  contractor."  It  is  pointed  out  by 
the  writer  of  that  opinion  that  the  amount  for  which  the  court 
gave  judgment  on  the  first  trial  exceeded  the  amount  of  the 
fund  available  for  the  discharge  of  liens,  computed  upon  re- 
spondents' own  theory,  by  $674.59.  It  was  doubtless  this  dis- 
crepancy which  made  it  impossible  for  the  appellate  court  to 
formulate  an  equation  which  would  support  the  findings  of  the 
court  for  the  fuU  amount  found  subject  to  liens,  and  led  to  a 
reversal  of  the  first  judgment.  A  careful  reading  of  the  en- 
tire opinion  does  not  disclose  any  conflict  with  the  rule  above 
referred  to.  Special  reference  is  made  therein  to  the  deci- 
sion in  the  Ganahl  case,  and  it  is  stated  that  the  meaning  of 
section  1200  of  the  Code  of  Civil  Procedure,  as  affecting  the 
liability  of  the  owner  in  the  case  of  an  abandonment  of  a  valid 
contract,  is  very  clearly  pointed  out  in  the  case  referred  to. 
Appellants  rely  upon  the  following  language  in  the  former 
opinion:  **But  respondent  makes  no  allowance  for  the  cost 
of  completing  the  buildings  which,  through  no  fault  of  appel- 
lants, were  left  in  an  unfinished  condition.  What  the  actual 
cost  of  completion  was  to  appellants  may  be  immaterial 
{OanaM  Lumber  Co,  v.  Weinsveig,  supra) ,  but  as  was  said  in 
EoffrrKuv-Marks  Co.  v.  Spires,  154  Cal.  Ill,  116,  [97  Pac. 
152] :  'When  he  [owner]  is,  without  any  default  on  his  part, 
burdened  with  the  cost  of  completing  the  building,  it  is  but 
fair  and  just  that  he  should  be  relieved  of  the  obligation  of 
paying  to  the  original  contractor,  or  those  claiming  under 
him,  so  much  of  the  contract  price  as  corr;esponds  to  the  por- 
tion of  the  work  left  undone.  In  no  other  way  can  he  be 
protected  in  his  constitutional  right  to  have  his  liability 
limited  to  the  amount  which,  by  a  valid  contract,  he  has 
agreed  to  pay.'  "  There  can  be  no  claim  in  the  instant  cases 
that  the  owner  has  not  been  relieved  of  the  obligation  of  pay- 
ing to  the  original  contractor,  or  those  claiming  under  him, 
so  much  of  the  contract  price  as  corresponds  to  the  portion  of 
the  work  left  undone.  As  we  understand  the  portion  of  the 
opinion  above  quoted,  it  means  merely  that,  while  the  actual 
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cost  of  such  completion  to  appellants  may  be  immaterial,  the 
reasonable  cost  thereof,  according  to  the  plans  and  specifica- 
tions, must  be  taken  into  consideration  in  arriving  at  the 
proper  proportion  of  the  contract  which  had  been  completed 
at  the  time  of  abandonment,  and  the  proportion  of  the  con- 
tract piice  applicable  to  liens  at  that  time.  Appellants'  con- 
tention is  that  the  actiud  cost  of  completion  to  the  defend- 
ants should  have  been  taken  into  consideration  in  arriving 
at  the  figures  above  referred  to.  This  is  contrary  to  the  rule 
laid  down  in  the  Ganahl  case,  and  it  is  so  stated  in  the  portion 
of  the  opinion  on  the  former  appeal  above  quoted.  We  think, 
therefore,  that  the  trial  court  was  correct  in  construing  the 
opinion  on  the  former  appeal  in  these  cases  as  not  being 
inconsistent  with  the  rule  laid  down  in  the  Ganahl  case. 

[4]  Objection  is  made  by  appellants  to  the  allowance  of 
the  lien  of  the  Pacific  Manufacturing  Company  on  account  of 
a  claimed  error  of  the  trial  court  in  sustaining  an  objection  to 
the  oflPer  in  evidence  by  defendants  of  the  judgment-roll  in 
another  action  by  the  same  plaintiff  against  0.  M.  Magne- 
son,  the  contractor  herein,  in  which  a  judgment  was  recovered 
for  $2,567.59  and  execution  issued  thereon.  Attached  to  the 
sheriff's  return  on  such  execution  was  a  receipt  signed  by 
plaintiff's  attorney  in  the  sum  of  $2,611.45.  Defendants 
sought  to  prove  by  this  record  that  the  claim  here  sued  upon 
had  been  paid,  but  the  record  offered  did  not  show  that  the 
indebtedness  there  sued  upon  is  the  same  indebtedness  as  is 
involved  in  the  present  suit.  Defendants  offered  no  evidence 
to  that  effect.  They  now  rely  upon  the  concurring  opinion 
of  Mr.  Justice  McKee  in  Ooss  v.  Strelitz,  54  Cal.  640,  644,  as 
establishing  the  rule  that  any  payment  from  the  contractor 
to  the  Pacific  Manufactuimg  Company  should  be  applied  in 
payment  of  the  lien  involved  in  this  action,  in  the  absence  of 
any  showing  of  other  existing  indebtedness.  In  the  case  re- 
ferred to  the  payment  which  was  applied  was  received  from 
the  contractor  on  account  of  bricks  furnished  for  the  par- 
ticular contract.  If  there  had  been  evidence  here  that  the 
payment  collected  through  the  action  referred  to  was  so  re- 
ceived on  account  of  this  particular  contract,  the  authority 
would  be  applicable.  Inasmuch,  however,  as  there  is  an  entire 
absence  of  any  evidence  connecting  the  payment  referred  to 
in  the  receipt  mentioned  with  the   claim  sued  upon  in  this 
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action,  the  trial  court  did  not  err  in  sustaining  plaintiffs' 
objection  to  the  offer  of  the  judgment-roll. 
The  judgment  appealed  from  is  affirmed. 

tiangdon,  P.  J.,  and  Brittain,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  June  16,  1919. 

All  the  Justices  concurred. 


[Ciy.  No.  2S00.    Second  AppeHate  District,  Diyision  One. — April  IS, 

1919.] 

THE  PEOPLE  ex  rel.  CITY  OP  PASADENA  et  al., 
Appellants,  v.  CITY  OF  MONTEREY  PARK,  etc., 
et  al.,  Respondents. 

[1]  Municipal  Corporations  —  Annexation  Proceedings  —  Organiza- 
TioN  OP  City — Overlapping  op  Territory — Jurisdiction  op  Sx;per- 
visoRp. — After  a  valid  petition  for  annexation,  pursuant  to  the 
Annexation  Act  of  1913,  is  received  and  acted  upon  bj  the  com- 
mission of  the  city  to  which  the  territory  is  proposed  to  be  annexed 
and  an  annexation  election  is  called,  the  board  of  snperyisors  of  the 
eounty  have  no  jurisdiction  to  entertain  and  act  upon  a  petition 
calling  for  proceedings  to  organize  a  city  including  a  part  of  the 
same  territory  while  the  annexation  proceedings  are  pending. 

[2]  Id. — Construction  op  Section  7  op  Annexation  Act — Scope  op 
Act. — Section  7  of  the  Annexation  Act  of  1913,  as  amended  in  1915, 
is  merely  declaratory  of  existing  law,  and  was  intended  to  declare 
and  place  beyond  doubt  the  disability  of  one  city  to  annex  terri- 
tory during  the  pendency  of  proceedings  by  another  city  to  annex 
the  same  territory,  and  was  not  enacted  as  a  limitation  of  the  juris- 
diction of  the  municipality  first  acting  in  the  matter.  The  creation 
of  a  new  and  separate  municipal  corporation  through  the  action 
of  the  county  authorities  and  including  the  territory  proposed  to  be 
'  annexed  is  not  a  part  of  the  subject  matter  of  the  Annexation  Act. 

[3]  Id. — Case  at  Bar  —  Improper  Classification  op  TERRiTORY.~In 

this  action  the  petition  for  annexation  showed  that  the  proceedings 

were  on  their  face  an  attempt  by  the  flimsiest  subterfuge  to  treat 

•  as  inhabited  various  uninhabited  tracts  of  land,  and  to  annex  them 
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under  the  proceedings  prescribed  by  a  statute  which  applies  solely 
to  annexation  of  inhabited  territory. 

[4]  Id. — Status  op  Territory — Decision  op  Commission  not  Pinal. — 
Assuming  that  the  question  whether  or  not  all  the  territory  included 
in  an  annexation  petition  is  inhabited  is  regularly  submitted  to  and 
decided  by  the  commission  of  the  city  to  which  such  territory  is 
sought  to  be  annexed,  such  decision  is  not  final  where  the  annexa- 
tion petition  ''on  its  face"  is  not  sufficient. 

[6]  Id. — Annexation  Proceedings  Invalid  —  Jurisdiction  op  Supee- 
visoBS  to  Entertain  Incorporation  Proceedings. — Where,  as  in 
this  case,  there  is  in  fact  no  yalid  pending  annexation  proceeding 
in  existence  at  the  time  affecting  any  of  the  territory  included  in  the 
proceedings  for  the  incorporation  of  the  new  eity,  the  board  of 
supervisors  is  authorized  to  receive  and  act  upon  a  petition  for  such 
incorporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Pred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  John  Hunger,  City  Attor- 
ney of  Pasadena,  Williani  Hazlett,  City  Attorney  of  South 
Pasadena,  Alfred  Barstow,  City  Attorney  of  Alhambra,  and 
Rohe  &  Jeffers  for  Appellants. 

Thomas  A.  Berkebile  for  Respondents.' 

CONRET,  P.  J. — This  is  an  action  in  the  nature  of  q%u> 
warranvto  in  which  the  plaintiffs  challenge  the  right  of  the 
defendants  to  exercise  the  franchise  of  a  city  and  its  respec- 
tive offices.  The  plaintiffs  claim  that  by  virtue  of  certain 
proceedings  begun  on  the  seventeenth  day  of  April,  1916,  and 
completed  on  the  fourteenth  day  of  August,  1916,  certain  terri- 
tory was  annexed  to  and  became  a  part  of  the  city  of  Alham- 
bra. Defendants  claim  that  by  proceedings  begun  on  the 
eighth  day  of  May,  1916,  and  completed  on  the  twenty-ninth 
day  of  May,  1916,  the  city  of  Monterey  Park  became  a  mu- 
nicipal corporation  of  the  sixth  class.  The  alleged  city 
includes  territory  which  was  a  part  of  the  territory  included 
in  the  annexation  proceedings.  The  annexation  proceedings 
were  conducted  under  the  Annexation  Act  of  1913,  [Stats. 
1913,  p.  587],  and  the  incorporation  proceedings  were  con- 
ducted under  the  Municipal  Corporations  Act  of  1883,  [Stats. 
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1883,  p.  93].  Both  of  the  proceedings  in  question  were  con- 
ducted according  to  the  regular  forms  of  procedure  provided 
by  the  respective  statutes. 

[1] .  The  first  proposition  urged  by  appellants  is  that,  since 
the  petition  for  annexation  was  received  and  acted  upon  by 
the  commission  of  the  city  of  Alhambra  and  an  annexation 
election  had  been  called  prior  to  the  commencement  of  the 
proceedings  for  the  organization  of  the  city  of  Monterey  Park, 
the  board  of  supervisors  of  Los  Angeles  County  did  not  have 
jurisdiction  to  entertain  and  act  upon  a  petition  calling  for 
proceedings  to  organize  a  city  including  a  part  of  the  same 
territory  while  the  annexation  proceedings  were  pending. 
In  considering  this  contention  let  it  be  assumed  that  valid 
annexation  proceedings  were  pending  at  the  time  when  the 
incorporation  proceedings  of  defendant  city  were  commenced. 
The  question  involved  does  not  appear  to  have  been  passed 
upon  by  the  courts  of  this  state.  The  only  decisions  referred 
to  in  the  briefs  are  those  cited  by  appellants,  and  they  all 
sustain  the  pix)position  stated.  Especially  in  point  are  People 
V.  Morrow,  181  lU.  315,  [54  N.  E.  839] ;  Taylor  v.  City  of  Ft. 
Wayne,  47  Ind.  274 ;  Independent  District  of  Shelton  v.  Board 
of  Supervisors,  51  Iowa,  658,  [2  N.  W.  590].  The  Illinois 
decision  contains  a  statement  of  the  other  two  cases,  and  the 
court  said:  ''As  between  courts  of  co-ordinate  jurisdiction, 
the  tribunal  first  acquiring  jurisdiction  retains  it,  and  is  not 
to  be  interfered  with  by  another  co-ordinate  court.  The  rea- 
son of  the  rule  is  that  otherwise  confusion  and  conflict  would 
arise.  Here  power  is  given  over  the  same  territory  to  two 
parties  authorized  to  act, — one  a  city  council  or  board  of 
trustees,  who  may  attach  it  to  a  municipality  to  which  it  is 
adjacent ;  the  other,  a  majority  of  the  legal  voters  within  its 
boundary,  who  may  organize  it  into  a  village.''  Further 
along  it  is  said:  ** It 'cannot,  we  think,  be  presumed  that  the 
legislature  intended  to  give  citizens  and  legal  voters  of  cer- 
tain territory  the  power  to  organize  a  village,  and  at  the  same 
time  authorize  other  parties,  by  a  subsequent  proceeding,  to 
defeat  that  right ;  and  it  is  clear  that  to  hold  otherwise  would 
be  to  bring  into  conflict,  resulting  in  confusion,  the  two 
opposing  powers,  or,  speaking  in  a  general  sense,  juri?dic- 
tions.  Had  the  petition  for  annexation  been  first  presented 
to  the  city  council,  and  its  action  postponed  from  time  to 
time,  until,  by  a  s'lbsequent  proceeding,  the  organization  of 
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the  territory  into  a  village  had  been  perfected,  the  same  ques- 
tion would  be  presented,  and  we  do  not  think  in  that  case  it 
could  reasonably  be  held  that  the  power  of  the  city  council  to 
carry  out  the  annexation  proceeding  would  be  defeated.  The 
question,  as  it  arises  under  our  statute  and  decisions,  is  a  new 
one,  and  not  wholly  free  from  diflSculty,  but  we  think  the 
foregoing  views  are  sustained  by  both  reason  and  authority." 

Respondents  endeavor  to  break  the  force  of  these  decisions 
in  two  ways.  First,  they  say  that  the  rule  to  the  effect  that 
when  courts  have  concurrent  jurisdiction  of  the  same  subject 
matter  the  first  that  assumes  jurisdiction  excludes  the  other, 
does  not  apply  unless  the  parties  are  the  same  or  stand  in 
privity  to  each  other  and  the  points  in  litigation  or  the 
redress  sought  in  both  courts  are  identical.  They  insist  that 
in  each  of  the  three  cases  above  mentioned  the  territory  over 
which  the  two  municipalities  sought  to  acquire  jurisdiction 
was  identical,  whereas  in  the  case  at  bar  it  is  not  identical, 
and  that  this  fact  creates  an  exception  which  takes  the  case 
out  of  the  general  rule.  Reference  to  the  decisions  above 
cited,  however,  shows  that  the  territory  involved  in  the  re- 
spective opposing  proceedings  was  not  identical,  except  in  the 
Illinois  case.  Nor  do  we  think  that  the  fact  that  one  pro- 
ceeding includes  some  territory  not  included  in  the  other  is 
alone  sufficient  to  take  the  case  out  of  the  rule.    ^ 

[2]  The  other  contention  urged  by  respondents  in  opposi- 
tion to  the  proposition  stated  is  based  upon  the  provisions  of 
section  7  of  the  Annexation  Act  of  1913,  as  amended  in  1915. 
(Stats.  1915,  p.  309.)  That  section  deals  with  the  exclusive- 
ness  of  annexation  proceedings  first  instituted  by  one  city 
as  against  annexation  proceedings  affecting  the  same  territory 
and  instituted  by  another  city  while  the  first  proceedings 
remain  pending.  As  to  a  controversy  arising  out  of  such 
conflicting  annexation  proceedings,  the  statute  speaks  un- 
necessarily, if  the  unwritten  law  relied  upon  by  appellants, 
and  to  which  we  have  already  referred,  would  be  applicable 
to  such  a  case.  We  are  satisfied  that  it  would  so  apply  and 
that  section  7  is  merely  declaratory  of  existing  law.  Re- 
spondents argue,  however,  that  by  reason  of  the  enactment 
of  section  7  the  legislature  sought  to  fix  and  limit  the  juris- 
diction of  a  municipality  attempting  to  annex  under  that  act, 
and  that  it  should  be  presumed  that  the  legislature  expressed 
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all  it  intended  to  express  and  granted  all  jurisdiction  that  it 
intended  to  grant  to  municipalities  annexing  thereunder. 
They  say  that  the  legal  maxim  applies,  ^'expressio  unius  est 
excltisio  alterius,'^  We  think,  however,  that  section  7  was  in- 
tended to  declare  and  place  beyond  doubt  the  disability  of  one 
city  to  annex  territory  during  the  pendency  of  proceedings 
by  another  city  to  annex  the  same  territory,  and  was  not 
enacted  as  a  limitation  of  the  jurisdiction  of  the  municipality 
first  acting  in  the  matter.  The  creation  of  a  new  and  sepa- 
rate municipal  corporation  through  the  action  of  the  county 
authorities  and  including  the  territory  proposed  to  be  an- 
nexed is  not  a  part  of  the  subject  matter  of  said  section  7. 
That  section  and  the  entire  act  in  which  it  is  included  dealt 
solely  with  the  subject  of  annexations  and  not  with  the 
original  creation  of  municipal  corporations. 

We  come  now  to  the  question  whether,  as  contended  by  re- 
spondents, the  annexation  proceedings  were  in  fact  void.  The 
territory  included  in  the  annexation  proceedings  was  in  those 
proceedings  treated  as  one  tract  of  inhabited  territory  ad- 
joining the  city  of  Alhambra.  Its  real  character  was  that 
of  a  series  of  parcels  of  land.  This  is  made  manifest  by 
anaylsis  of  the  description,  and  is  exhibited  to  the  eye  by 
inspection  of  defendants'  exhibit  "A,"  which  is  shown  in  the 
transcript.  The  entire  territory  contains  661.82  acres,  far 
the  greater  part  of  which  is,  and  at  all  times  herein  mentioned 
was,  a  tract  of  land  belonging  to  the  relators,  situated  nearly 
two  miles  south  of  the  south  boundary  of  the  city  of  Alhambra, 
as  that  city  was  constituted  on  the  seventeenth  day  of  April, 
1916.  For  convenience,  this  tract  is  in  the  record  called 
"new  sewer  farm.'*  The  remainder  of  the  annexation  terri- 
tory consists  of  (1)  three  narrow  strips  (nowhere  more  than 
three  hundred  feet  wide),  which  run  around  the  north,  the 
east  and  the  south  sides  of  a  tract  of  land  designated  in  the 
record  as  *'old  sewer  farm,'*  which  belongs  to  the  city  of 
Pasadena. and  is  located  inmiediately  east  of  the  city  of  Al- 
hambra; (2)  five  strips  of  land  connecting  the  three  above- 
mentioned  strips  with  the  new  sewer  farm.  These  five  strips 
consist  of  (a)  a  parcel  thirty  feet  wide,  being  the  south  half 
of  that  part  of  Hellman  Avenue;  (b)  a  parcel  seventy  feet 
wide,  being  the  entire  width  of  Garfield  Avenue ;  (c)  a  parcel 
sixty  feet  wide,  being  the  entire  width  of  Newmark  Avenue; 
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(d)  a  pariel  seventy  feet  wide,  being  the  entire  width  of 
Ramona  Avenue;  (e)  a  parcel  fifty  feet  wide  and  approxi- 
mately one  mile  in  length,  extending  southwesterly  from 
Ramona  Avenue  to  the  new  sewer  farm.  The  only  inhabi- 
tants of  the  annexation  territory  were  eight  persons  who  lived 
in  three  houses,  all  of  which  were  situated  on  one  acre  on  the 
strip  lying  east  of  the  old  sewer  farm,  at  a  point  3.54  miles 
from  the  north  limits  of  the  new  sewer  farm.  The  highways 
included  in  the  annexation  territory  extend  through  a  thickly 
populated  section  of  Monterey  Park,  and  the  lines  of  an- 
nexation were  so  drawn  that  they  exclude  thirty-one  electors, 
thirty-eight  homes,  and  ninety-three  inhabitants  living  along 
and  adjacent  to  said  highways.  Also  the  lines  were  so  drawn 
that  the  ranch  house  and  inhabitants  thereof  on  the  new 
sewer  farm  were  eliminated  from  the  annexation  territory, 
as  was  also  a  power  station  and  cottage  located  on  an  adjacent 
comer  to  the  new  sewer  farm.  These  lines  of  exclusion  made 
indentations  into  the  area  which  naturally  was  a  part  of  the 
same  territory  with  the  new  sewer  farm.  The  result  of  these 
exclusions  was  that  all  of  the  tracts  involved  in  the  annexa- 
tion territory  were  uninhabited,  except  the  tract  on  which 
said  eight  persons  lived.  These  eight  persons  were  all  em- 
ployees working  on  the  old  sewer  farm,  and  they  were  the  sole 
signers  of  the  petition  by  which  the  annexation  proceedings 
were  instituted. 

[3]  On  these  facts  it  is  too  plain  to  admit  any  doubt  that 
the  annexation  proceedings  were  on  their  face  an  attempt  by 
the  flimsiest  subterfuge  to  treat  as  inhabited  various  unin- 
habited tracts  of  land,  and  to  annex  them  to  the  city  of 
Alhambra  under  the  form  of  proceedings  prescribed  by  a 
statute  which  applies  solely  to  annexation  of  inhabited  terri- 
tory. It  is  likewise  clear  that  such  proceedings  were  a 
palpable  fraud  upon  the  inhabitants  of  the  community 
through  whose  lands  the  cord  of  connection  was  run  from 
the  land  adjoining  Alhambra  to  the  limits  of  the  new  sewer 
farm.  The  annexation  petition  showed  on  its  face  that 
several  of  the  parcels  included  were  public  highways  and 
that  therefore -they  could  not  be  inhabited  territory. 

**It  is  not  disputed  that  there  are  in  force  in  California 
three  separate  statutes  under  which  anriexations  of  territory 
to  municipalities  may  be   made:   Act  of  1889  (Stats.  1889, 
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p.  358),  of  1899  (Stats.  1899,  p.  37),  and  of  1913  (Stats.  1913, 
p.  587).  The  distinctive  features  of  these  acts,  as  far  aa 
germane  to  the  present  consideration  and  pointed  out  by- 
respondents,  are  as  follows:  (1)  Act  of  1889  for  annexation 
of  inhabited  territory  upon  petition  of  electors  of  existing 
city;  (2)  act  of  1899  for  annexation  of  uninhabited  terri- 
tory; (3)  act  of  1913  for  annexation  of  inhabited  territory 
upon  petition  of  electors  in  territory  proposed  to  be(  annexed, 
which  territory  may  be  either  (a)  one  body  (sections  2  to  4), 
or  (b)  two  or  more  bodies,  which  must  be  submitted  as  sepa- 
rate propositions  (section  6)."  (People  v.  City  of  Lemoore, 
37  Cal.  App.  79,  [174  Pac.  93].) 

People  V.  Town  of  Ontario,  148  Cal.  625,  [84  Pac.  205], 
was  an  action  to  determine  the  validity  of  municipal  annexa- 
tion proceedings.  The  original  city  area  was  in  the  form  of 
a  square.  The  proposed  annexation  was  of  a  broad  band  of 
territory  completely  surrounding  the  city.  It  was  claimed 
that  some  of  the  included  parcels  of  land  were  uninhabited, 
and  therefore  could  not  be  annexed  except  by  proceedings 
under  the  act  of  1899.  In  response  to  this  claim,  the  court 
(page  641)  said:  **Upon  this  branch  of  the  case,  a  full  con- 
sideration of  the  acts  of  the  legislature  satisfies  us  that  the 
act  of  1899  was  never  designed  to  in  any  way  affect  any  of  the 
provisions  of  the  act  of  1889,  so  far  as  territory  which,  taken 
as  a  whole,  may  fairly  be  said  to  be  inhabited  territory  is 
concerned,  and  the  evidence  in  the  case  at  bar  was  such  as 
to  sustain  the  conclusion  of  the  court  below  to  the  effect  that 
the  territory  here  annexed  was  of  that  character,  notwith- 
standing the  presence  of  several  uninhabited  tracts  or  parcels, 
each  exceeding  five  acres  in  area.  If  the  'territory'  proposed 
to  be  annexed,  regarded  as  a  whole,  may  fairly  be  said  to  be 
inhabited,  the  proceedings  must  be  had  under  the  act  of  1889, 
regardless  of  the  number  of  parcels  of  land  included  therein 
that  are  uninhabited.  Any  other  construction  of  the  act  of 
1899  would  materially  affect  the  act  of  1889,  which,  it  is 
clearly  indicated,  was  never  intended.  It  is  expressly  pro- 
vided in  section  5  of  the  act  of  1889  [1899]  that  'nothing  in 
this  act  shall  be  deemed  to  repeal  the  provisions  of  any  act 
now  providing  for  the  annexation  of  inhabited  territory.'  " 
There  may  be  cases  wherein  it  w^ould  be  difficult  to  pass  upon 
the  question  whether  a  described  territory  *' regarded  as  a 
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whole,  may  fairly  be  said  to  be  inhabited,"  and  wherein, 
therefore,  a  court  would  not  readily  disregard  the  action  of 
municipal  authorities  in  such  prpceedings.  But  in  the  case 
at  bar  the  fact  that  several  distinct  portions  of  the  territory 
were  uninhabited  is  not  only  admitted,  but,  as  we  have  shown, 
necessarily  appears  from  the  description  contained  in  the  an- 
nexation petition,  which  description  is  repeated  in  the  sub- 
sequent resolution,  ordinance,  notices  of  election,  and  cer- 
tificate, by  means  of  which  the  annexation  proceedings  were 
conducted  and  completed. 

Appellants  contend  that  the  defense  based  upon  the  in- 
validity of  the  annexation  proceedings  cannot  be  maintcfined, 
because  such  defense  comes  by  way  of  collateral  attack  in  a 
qtco  warranto  case.  They  say  that  quo  warranto  is  not  a  pro- 
ceeding wherein  the  court  may  inquire  into  the  question 
whether  the  commission  of  the  city  of  Alhambra  did  or  did  not 
wholly  and  fairly  oad  completely  do  and  determine  every- 
thing necessary  to  be  determined  when  they  granted  the 
petition  for  annexation  and  annexed  the  territory  in  ques- 
tion. They  rely  upon  People  v.  Town  of  Ontario,  148  Cal. 
625,  [84  Pac.  205],  where  it  was  held  that  in  a  quo  war- 
ranto  proceeding  the  determination  of  the  city  board  of 
trustees  aflSrming  the  genuineness  and  numerical  suiBciency 
of  the  signatures  to  the  petition  would  not  be  inquired  into 
in  such  proceeding,  and  that  the  findings  and  determination 
of  the  board  must  be  deemed  conclusive  "in  a  qu/)  warranto 
proceeding,  or  in  any  case  where  the  order  is  collaterally 
attacked."  In  further  elucidation  of  the  basis  upon  which  its 
conclusions  rested,  the  court  said:  ''Under  the  decisions  the 
order  of  the  board  calling  the  election  must  here  be  taken 
as  conclusive  evidence  that. the  petition  presented,  suflScient 
on  its  face,  ;was  in  effect  sufficiently  signed  by  electors  to 
confer  the  requisite  power,  and  that  the  finding  of  the  board 
to  that  effect,  be  it  express  or  implied,  was  sustained  by  satis- 
factory proof." 

[4]  Assuming,  without  deciding,  that  the  question  whether 
or  not  all  of  the  territory  included  was  inhabited,  was  regu- 
larly submitted  to  and  decided  by  the  commission  of  the  city 
of  Alhambra,  such  decision  is  not  final  in  this  case.  This  is 
so  because,  for  the  reasons  which  we  have  stated,  the  petition 
was  **on  its  face"  not  sufficient.  And  it  is  wot'thy  of  notice 
that  in  People  v.  City  of  Lemoore,  supra,  which  was  an  action 
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"in  the  nature  of  quo  warranto/'  the  judgment  pronouncing 
against  the  validity  of  annexation  proceedings  was  founded 
upon  a  complaint  which  charged  that  cert^  parcels  of  land 
included  in  the  attempted  annexation  were  in  fact  not  in- 
habited. These  allegations  were  treated  as  material  and  as 
tendering  issues  upon  which  evidence  could  have  been  re- 
ceived, and  the  judgment  ( entered  ^on  default  of  answer  after 
an  order  overruling  defendants'  demurrer  to  the  complaint) 
was  afSrmed. 

'  [6]  Since,  therefore,  there  was  in  fact  no  valid  pending 
annexation  proceeding  in  existence  on  the  eighth  day  of  May, 
1916,  affecting  any  of  the  territory  included  in  the  proceed- 
ings for  incorporation  of  the  city  of  Monterey  Park,  it  fol- 
lows that  the  board  of  supervisors  was  authorized  to  receive 
and  act  upon  the  petition  for  such  incorporation,  and  that  the 
incorporation  proceedings,  conceded  to  be  regular  in  form 
are  valid.  ^ 

The  judgment  is  affirmed. 

ShaW|  J.,  and  James^  J.,  concurred. 


[Ciy.  No.  2647.    Fint  Appellate  District,  Diybion  One.— April  19, 1919.] 

GEO.  H.  C,  MEYEE  et  al.,  Respondents,  v.  P,  J.  SULLIVAN 
et  al.,  Appellants. 

[1]  Contracts  —  Sai^  of  V7hkat  "P.  O.  B." — Action  ?oe  Breach- 
Place  OP  I>ELivERY — Evidence — ^Usages  and  Custom. — In  an  action 
for  damages  for  breach  of  contract  to  deliver  a  cargo  of  wheat  to 
plaintiffs  ''f.  o.  b."  a  designated  steamer  at  a  given  port,  evidence 
of  the  natnre  of  the  ttansaction,  and  the  usages  and  custom  of  the 
trade  in  such  matters,  is  admissible  for  the  purpose  of  determining 
the  place  of  delivery  of  the  wheat  contemplated  by  the  parties  under 
the  "f .  0.  b."  clause. 

[2]  Id. — Interpretation  op  Term — Provinoe  op  Trial  Court. — In  such 
action,  it  is  the  province  of  the  trial  court  to  apply  the  knowledge 
gained  from  the  testimony  of  the  witnesses  as  to  the  usages  and 
custom  of  the  trade  in  such  matters  to  the  surrounding  circumstances 


Digitized  by  VjOOQIC 


724  Meyeb  v.  Sullivan.  [40  Cal.  App. 

in  which  the  parties  were  placed,  and  to  find  and  determine  what 
"f.  0.  b."  the  designated  steamer  implied. 

[3]  Id.—Mbaninq  op  Teem  "F^  O.  B."— The  general  rule  seems  to  be 
that  if  the  agreement  is  to  sell  goods  "t  o.  b."  at  a  designated  place, 
fluch  place  will  ordinarily  be  regarded  as  the  place  of  delivery;  but 
the  effect  of  "f.  o.  b."  depends  on  the  connection  in  which  it  is 
used,  and  if  used  in  connection  wit^  the  words  fixing  the  price  only, 
it  will  not  be  construed  as  fixing  the  place  of  deliyery. 

[4]  Id. — Provision  for  Benefit  op  Buyers — ^Waiver. — A  provision  in 
a  contraat  obligating  the  sellers  to  transfer  the  goods  agreed  to  be 
sold  from  the  dock  t5  the  deck  of  the  vessel  is  in  the  nature  of  a 
covenant  for  the  benefit  of  the  buyers  which  they  can  waive. 

[6]  Id. — Effect  op  War  Conditions — ^Performance  not  Excused. — 
The  fact  that  the  war  conditions  rendered  the  contemplated  means 
of  performance  unavailable  did  not  excuse  the  sellers  from  the  per- 
formance of  their  contracts  where  the  buyers  were  ready,  willing, 
and  able  to  perform  their  part  of  the  contract. 

[6]  Id. — Breach — Measure  op  Damages. — In  an  action  for  damages 
for  breach  of  contract  to  deliver  a  cargo  of  wheat,  in  arriving  at 
the  amount  of  damages  suffered  by  the  plaintiffs,  it  is  proper  for 
the  court  to  take  into  consideration  the  difference  between  the  con- 
tract price  agreed  to  be  paid  for  the  wheat  by  plaintiffs,  and  tl|e 
market  price,  which  may  be  taken  as  the  value,  at  the  agreed  time 
and  place  of  delivery. 

APPEAL  from  f^  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  Geo.  A.  Crothers,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andros  &  Hengstler,  Louis  T.  Hengstler  and  Golden  W. 
Bell  for  Appellants. 

MeCutcheon,  Olney  &  Willard  and  J.  M.  Mannon,  Jr., 

for  Respondents. 

WASTE,  P.  J. — ^Thls  is  an  appeal  by  the  defendants  from 
a  judgment  in  the  sum  of  $2,613.30,  entered  in  favor  of  plain- 
tiffs for  damages  alleged  to  have  been  suffered  by  reason  of 
the  breach  of  defendants  to  deliver  a  cargo  of  wheat  to  plain- 
tiffs at  Seattle  during  the  month  of  September,  1914:. 
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After  negotiations  between  the  parties  looking  to  the  pur- 
chase and  sale  of  a  quantity  of  wheat,  the  plaintiffs  wrote  to 
defendants  two  letters,  whidi  were  as  follows: 

*'454  California  St. 
•*San  Francisco,  Cal.,  June  26th,  1914. 
**Friday 


*Sept.  Shipt 


"Received  Jun  27,  1914. 
•'Answered 


''Messrs.  P.  J.  Sullivan  ft  Co., 
'^310  California  St.,  City. 


"Dear  Sirs:  It  is  hereby  confirmed  that  you  have  sold  us 
and  that  we  have  bought  from  you,  two  hundred  &  fifty  (250) 
long  tons  of  No.  1  White  Walla  Walla  wheat,  for  shipment 
in  September,  doubtless  early  in  September,  from  Seattle,  in 
double  bags,  at  one  dollar,  forty  three  &  one-third  cents 
($1.43  1-3)  per  100  lbs.  f.  o.  b.  Kosmos  steamer  at  Seattle, 
with  the  usual  official  certificate  of  the  grain  inspector  to 
accompany  the  draft  on  us  from  the  north. 

"We  send  you  this  in  duplicate.  Kindly  return  one  copy 
to  us  with  your  signature. 

"We  are,  dear  sirs, 

"Yours  very  truly, 

"MsTEB,  Wilson  &  Co. 

"GM/P. 

"Approved: 

"P.  J.  Sullivan  ft  Co. 

"454  California  St., 
^'San  Prancisco,  Cal.,  July  1st,  1914. 
"Wednesday. 
"Messrs.  P.  J.  Sullivan  &  C!o., 
"310  California  St.,  City. 
"Dear  Sirs:  It  is  hereby  confirmed  that  you  have  sold 
us,  and  that  we  have  bought  from  you,  two  hundred  &  fifty 
(250)  tons  of  No.  1  White  Walla  Walla  wheat,  for  shipment 
in  September,  doubtless  early  in  September,  from  Seattle,  in 
double  bags,  at  one  dollar,  forty  one  and  two-thirds  cents 
($1.41  2-3)  per  100  lbs.,  f.  o.  b.  Kosmos  Steamer  at  Seattle, 
you  to  accompany  your  invoice  for  the  grain  with  the  usual 
certificate  of  the  grain  inspector. 

*  *  We  shall  in  due  course  give  you  the  marks  for  this  lot,  as 
well  as  the  prior  lot  of  250  tons  for  September  shipment. 
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'*We  send  you  this  in  duplicate.    Kindly  return  one  copy 
to  us  with  your  signature. 
"We  are,  dear  sirs, 

**  Yours  very  truly, 

**MHfYi»,  Wilson  &  C!o. 

''gm;p. 

** Approved  and  accepted: 

'*F.  J.  Sullivan  &  Co.'' 

The  letters  were  duly  received  hy  the  defendants,  who  there- 
upon indorsed  their  approval  upon  each  of  the  letters  as 
above  appears,  and  each  of  .the  letters,  containing  the  approval 
of  the  defendants  indorsed  thereon,  was  returned  to  and-duly 
received  by  plaintiffs.  On  the  respective  dates  of  the  letters, 
plaintiffis  engaged  space  from  the  management  of  the  Eosmos 
line,  for  the  shipment  of  the  wheat  referred  to,  in  the  steamer 
of  that  company,  leaving  Seattle  in  September.  This  fact 
was  not  communicated  to  defendants  by  plaintiffs,  but  on 
July  20th,  defendants  were  directly  informed  by  the  Kosmos 
line  that  the  wheat  was  to  be  taken  on  board  the  steamer 
"Karnak,"  leaving  Seattle  in  September,  1914.  Plaintiffs 
at  no  time  furnished,  or  designated,  or  named,  any  vessel 
or  vessels,  or  any  Kosmos  steamer,  at  Seattle  or  elsewhere,  on 
board  which  the  wheat  would  be  placed,  loaded,  or  shipped, 
or  to  which  said  wheat  should  be  delivered. 

Subsequently,  owing  to  the  war  conditions  then  prevailing, 
the  Kosmos  line  canceled  their  sailing  schedule.  On  August 
13th  defendants  notified  plaintiffs  of  that  fact  and  requested 
to  know  their  position  with  regard  to  the  two  contracts  for 
purchase  of  the  wheat.  Not  receiving  a  reply  to  their  com- 
munication, defendants  wrote  to  plaintiffis  again  on  August 
22d,  making  similar  request.  In  the  meantime,  wheat  had 
advanced  in  price.  On  August  26th,  without  referring  to 
these  letters,  plaintiffs  informed  defendants  that  the  wheat 
bought  from  them  had  been  sold,  on  a  c.  i.  f.  basis,  to  a  firm 
in  Valparaiso,  not  at  all  desirous  of  canceling,  but,  on  the 
contrary,  desirous  of  more  business,  and  requested  that  de- 
fendants make  a  proposition  as  favorable  as  the  then  higher 
market  would  permit,  which  plaintiffs  might  cable  to  its  Val- 
paraiso correspondent.  This  proposition  was  stated  to  be 
**a  merely  tentative  idea  advanced  without  prejudice,  and 
not  to  be  regarded  as  in  any  way  affecting  our  [plaintiffs'] 
rights   in   the   premises."    Defendants   made   no     counter- 
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proposition  for  either  compromise,  or  cancellation,  in  the 
matter,  and  on  September  5th,  plaintiffs  wrote  defendants, 
stating  they  would  require  defendants  to  deliver  the  wheat, 
*'in  the  manner  customary  on  Puget  Sound,  viz.,  in  warehouse 
there."  Further  details  of  the  delivery  were  referred  to  in 
the  letter.  This  communication  was  followed  by  another 
letter  on  September  8th,  in  which  plaintiffs  demanded  that 
defendants  deliver  *'the  said  five  hundred  long  tons  in  ware- 
house at  Seattle."  On  September  16th  defendants  replied, 
and,  referring  to  the  previous  letters  from  plaintiffs  relative 
to  delivery  of  the  wheat,  stated  that  on  account  of  the  cir- 
cumstances mentioned  in  the  correspondence,  they  must  de- 
cline to  make  delivery  of  the  same.  The  receipt  of  this  letter 
from  the  defendants  was  followed  by  two  letters  from  plain- 
tiffs, which  were  'personally  handed  to  defendants,  demand- 
ing, respectively,  the  fulfillment  of  each  of  the  contracts  for 
sale  of  the  wheat  and  suggesting  that  the  delivery  might  be 
made  to  plaintiffs  at  the  warehouse  on  Arlington  dock,  Seattle, 
as  that  was^the  usual  pier  at  which  the  Kosmos  steamer  loaded, 
or,  if  more  convenient  to  defendants,  delivery  might  be  made 
to  plaintiffs  at  any  other  warehouse  in  Seattle  harbor,  where 
grain  was  customarily  received  and  loaded  on  steamers.  At 
the  time  of  handing  these  letters  to  defendants,  plaintiffs  pro- 
duced and  tendered  to  defendants  in  gold  coin  the  purchase 
price  of  the  wheat  referred  to  in  the  contracts,  which  tender 
the  defendants  declined  and  refused,  basing  their  action  in  so 
doing  solely  upon  the  ground  that  no  Kosmos  steamer  was 
available  at  Seattle  upon  which  said  wheat  could  be  loaded. 
The  refusal  of  the  tender  was  followed  by  a  letter  dated  the 
last  day  of  September,  delivered  to  plaintiffs,  which  was  as 
follows : 

"September  30th,  1914. 
*' Messrs.  Meyer,  Wilson  &  Co. 
"San  Francisco,  Calif. 
"Gentlemen:  Referring  to  your  letters  of  September  22nd, 
1914,  and  your  demand  for  a  fulfillment  of  the  contracts  men- 
tioned therein,  we  are  now  in  a  position  to  state  positively 
that,  owing  to  the  fact  that  no  Kosmos  steamer  has  been  avail- 
able for  shipment  in  September,  we  consider  the  said  contracts 
as  cancelled. 

"Tours  very  truly, 

"F.  J.  Sullivan  &  Co., 

''By  F.  J.  S/' 
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After  notifying  defendants  tliat  plaintiffs  would  hold  them 
responsible  in  damages  for  failure  to  carry  out  the  contracts, 
plaintiffs  brought  this  action.    ' 

The  sole  issue  on  this  appeal  narrows  down  to  an  examina- 
tion of  the  qucDstion:  Were  the  defendants  justified  in  refus- 
ing to  deliver  the  wheat,  solely  upon  the  ground  that  no 
Kosmos  steamer  was  available  at  Seattle  during  the  month 
of  September,  upon  which  the  wheat  could  be  loaded?  The 
answer  to  the  question  appears  to  depend  upon  the  interpreta- 
tion that  shall  be  placed  upon  the  language  in  the  two  con- 
tracts, "f.  0.  b.  Kosmos  steamer  at  Seattle,''  immediately  fol- 
lowing the  price  quotation. 

Appellants  contend  that  these  words  (the  term,  ''f.  o.  b.," 
meaning  "free  on  board")  implied  a  condition  as  to  the  place 
of  delivery  of  the  wheat,  and  limited  such  delivery  to  the 
deck  of  a  Eosmos  steamer,  and  nowhere  else ;  that  the  limita- 
tion and  condition  being  impossible  of  fulfillment,  they  were 
absolved  from  the  contract.  The  trial  court  took  the  counter- 
view  of  the  respondents,  and  found  that  the  f.  o.  b.  clauses 
were  used  in  connection  with  the  price  of  the  wheat,  and  not 
the  place  of  delivery;  that,  in  view  of  the  established  custom 
of  the  trade,  prevailing  on  the  Pacific  Coast,  and  which  was, 
and  is,  well  known  to  the  parties,  the  place  of  delivery  con- 
templated by  them  was  the  Arlington  dock  in  Seattle,  the  dock 
at  which  the  Kosmos  steamers  customarily  loaded,  and  not  the 
deck  of  the  vessel  itself;  that  therefore,  plaintiffs'  offer  to 
receive  the  wheat  at  the  dock,  coupled  with  the  tender  of, 
and  ability  to  make,  full  payment  of  the  contract  price,  was 
sufficient  and  full  compliance,  on  their  part,  of  the  contract. 
The  court  further  found  that  if  the  said  clauses  of  the  con- 
tracts implied  any  covenant  on  the  part  of  the  defendants 
to  transfer  the  wheat  from  the  dock  to  the  deck  of  the  vessel, 
such  covenant'  was  solely  for  the  benefit  of  the  plaintiffs,  and 
could  be  waived  by  them. 

[1]  In  order  to  deternpne  whether  or  not  delivery  was  to 
be  made  on  the  deck  of  the  Kosmos  steamer,  as  contended  for 
by  defendants,  or  merely  on  the  Arlington  dock,  in  Seattle, 
as  claimed  by  plaintiffs,  the  trial  court  admitted  evidence  of 
the  nature  of  the  transaction,  and  the  usages  and  custom  of 
the  trade  in  such  matters.  Appellants  vigorously  attack  the 
findings  and  conclusions  of  the  court,  and  particularly  its 
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action  in  admitting  testimony  in  proof  of  the  custom  of  the 
trade. 

We  are  satisfied  of  the  correctness  of  the  trial  court's  find- 
ings in  these  matters.  The  fact  that  the  parties  to  this  action 
have  come  to  such  a  vigorous  disagreement  over  the  meaning 
of  the  terms  of  the  contracts  is  some  indication  that  the  court 
might  be  compelled  to  look  to  other  sources  of  information 
than  the  contracts  themselves  in  order  to  arrive  at  a  proper 
interpretation  of  the  disputed  point.  That  the  evidence  of 
usage  and  custom  was  properly  considered  by  the  trial  court 
in  determining  the  place  of  delivery  of  the  wheat  contem- 
plated by  the  parties  under  the  f .  o.  b.  clauses  of  the  contracts 
is  borne  out  by  the  authorities.  {Cowas-Jee  v.  Thompson ,  5 
Moore  P.  C.  165,  [13  Eng.  Reprint,  454] ;  Stock  v.  Inglis,  5 
Asp.  M.  C.  294;  Oeorge  v.  Olass,  14  U.  C.  Q.  B.  514;  Marshcai 
V.  Jamieson,  42  U.  C.  Q.  B.  115.) 

The  admitted  evidence  fully  supports  the  court's  finding 
that  it  was  and  is  a  general  custom,  among  buyers,  sellers, 
and  shippers  of  wheat  in  the  city  of  Seattle,  and  in  the  city 
of  San  Francisco,  and,  generally,  in  Pacific  Coast  ports, 
"under  contracts  for  the  sale  of  wheat  f.  o.  b.  steamer,  or 
f.  o.  b.  designated  steamer,  for  the  seller  to  deliver,  and  for 
the  buyer  to  receive  and  accept  the  wheat  upon  the  dock  along 
side  of  ship's  tackle." 

R.  D.  Girvin,  a  grain  merchant  on  the  Pacific  Coast  for 
thirty-five  years,  testified  that  by  sale  of  grain  ''f.  o.  b. 
steamer,"  the  obligation  of  the  seller  is  to  deliver  the  grain 
to  the  buyer,  free  of  cost,  at  the  ship's  tackle,  that  is,  delivery 
at  ship  *s  side  ready  to  be  hoisted  into  the  vessel,  and  not  that 
the  seller  has  to  put  it  on  board  the  vessel.  Otto  Hillefeld, 
shipping  agent  and  grain  broker  on  the  Pacific  Coast  for  six- 
teen years,  testified  that,  under  a  contract  of  sale  **f.  o.  b. 
steamer,"  the  custom  is  for  the  seller  to  deliver  the  goods  to 
the  dock,  and  that  neither  the  buyer  nor  the  seller  delivers 
the  goods  on  the  steamer;  that  the  steamship  company  issues 
a  receipt  therefor,  and  the  cost  of  taking  the  goods  from  the 
ship's  tackle,  or  from  the  dock,  into  the  steamer  is  borne  by 
the  steamship  company,  and  the  dock  is  the  point  at  which 
the  buyer  receives'  the  goods  from  the  seller.  R.  D.  Bird, 
freight  agent,  engaged  in  the  business  of  shipping  and  the 
operation  of  steamers  on  the  Pacific  Coast  for  many  years, 
testified  that  it  is  a  universal  rule,  and  the  custom,  to  take 
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delivery  on  the  dock.  Other  witnesses,  including  a  general 
agent  of  the  Kosmos  line,  testified  that  the  shipper  had  noth- 
ing whatever  to  do  with  loading  the  cargo  from  the  dock  into 
the  vessel,  that  work  being  done  by  the  vessel,  or  the  vessel's 
agents. 

The  witnesses  on  the  part  of  the  defendants  testified  as  to 
the  use  of  the  terms  1  o.  b.  and  *'f.  a.  s/'  (free  along  side) 
in  contracts.  The  evidence  discloses  that  contracts  might  be 
made,  between  buyer  and  seller,  using  either  of  these  terms, 
although  sales  f.  a.  s.  seem  to  be  of  infrequent  occurrence, 
and  not  readily  made  in  the  community.  In  both  f.  a.  s. 
sales  and  f.  o.  b.  sales,  however,  the  seller  of  the  goods  pays 
the  cost  of  all  handling  on  the  dock;  and  the  cost  of  steve- 
doring, or  transferring  the  cargo  from  the  dock  to  the  ship,  is 
paid  and  absorbed  by  the  ship  owner  from  the  freight,  which 
in  turn  is  paid  by  the  buyer.  The  only  distinction  between 
the  two  kinds  of  sales  appears  to  be  as  to  the  time  when  the 
respoiisibility  of  the  seller  ends.  In  the  case  of  f.  a.  s.  sales, 
it  seems  to  end  with  delivery  on  the  dock.  In  the  case  of 
f.  0.  b.  sales,  the  responsibility  of  the  seller  appears  to  end 
when  the  commodity  is  on  board  ship.  The  element  of  cost, 
to  either  buyer  or  seller,  does  not  appear  to  enter  into  the 
matter  at  all. 

[2]  It  was  the  province  of  the  trial  court  to  apply  the 
knowledge,  gained  from  the  testimony  of  these  witnesses,  to 
the  surrounding  circumstances  in  which  the  parties  were 
placed,  and  to  find  and  determine  what  the  term  *'f.  o.  b. 
Kosmos  steamer  at  Seattle,"  as  used  in  the  contracts,  implied. 
It  duly  determined  that  it  was  used  therein  in  connection 
with  the  price  of  the  grain  only,  and  not  as  fixing  the  exact 
place  at  which  it  should  be  delivered.  In  arriving  at  this 
conclusion  the  trial  court  was  assisted  by  the  position  of  the 
clause  in  the  contracts,  used  as  it  was,  in  connection  with  the 
words  fixing  the  price  of  the  wheat  sold.  [3]  The  general 
rule  seems  to  be  that  ''if  the  agreement  is  to  sell  goods 
*f.  0.  b.'  at  a  designated  place,  such  place  will  ordinarily 
be  regarded  as  the  place  of  delivery;  but  the  eflfect  of  the 
*f.  0.  b.'  depends  on  the  connection  in  which  it  is  used,  and 
if  used  in  connection  with  the  words  fixing  the  price  only, 
it  will  not  be  construed  as  fixing  the  place  of  delivery." 
(35  Cyc.  174;  Neimeyer  Lumber  Co.  v.  Burlington  &  M,  R,  R. 
Co.,  54  Neb.  321,  [40  L.  R.  A,  534,  74  N.  W.  670] ;  Burton  y. 
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Nacogdoches  Luniber  Co.  (Tex.  Civ.  App.),  161  S.  W.  25.) 
In  Dannemiller  v.  Kirkpatrick,  201  Pa.  St.  218,  [50  Atl.  &28], 
the  contract  read:  **BiU  the  cargo  of  coflfee  at  the  same  price, 
f.  0.  b.  Pittsburgh."  It  was  held  that  whether  or  not  de- 
livery was  to  be  made  at  Pittsburgh  was  a  question  of  fact. 
To  like  effect  are  Consolidated  Coal  Co,  v.  Schneider,  163  111. 
393,  [45  N.  E.  126] ;  Davis  v.  Alpha  Portland  Cement  Co.,  134 
Fed.  274;  United  States  Smelting  Co.  v.  American  Galvaniz- 
ing Co.,  236  Fed.  596.  These  authorities  seem  to  firmly  es- 
tablish the  rule  that  the  f.  o.  b.  clause  may  be  used  solely 
with  reference  to  the  price.  The  finding  of  the  court  that 
the  term  ''$1.43  1-3  per  100  lbs.  P.  0.  B.  Kosmos  steamer, 
Seattle,"  in  one  contract,  and  the  like  clause  in  the  other,  as 
between  plaintiffs  and  defendants,  must  be  held  to  refer  to  the 
price  and  not  to  the  place  of  delivery,  seems  to  us  to  be  fully 
supported  by  the  testimony. 

[4]  Appellants  attack  the  court's  finding  on  the  second 
point,  which  is,  that  even  if  it  be  assumed  that  defendants  had 
agreed  and  were  obligated  by  the  contracts,  to  transfer  the 
wheat  from  the  dock  in  Seattle  to  the  deck  of  the  Kosmos 
vessel,  that  this  provision  was  in  the  nature  of  a  covenant 
for  the  benefit  of  the  plaintiffs,  which  they  could,  and  did, 
waive.  This  fitnding,  we  believe,  should  also  be  upheld. 
(NeUl  V.  Whitv}orth,  18  Com.  B.  (N.  S.)  435,  [144  Eng. 
Reprint,  513].)  Paraphrasing  the  language  of  the  case  just 
cited,  we  cannot  see  how  it  can  be  of  any  importance  to  the 
defendants  whether  they  delivered  the  wheat  on  the  Arlington, 
or  some  other  dock  in  Seattle,  as  directed  by  plaintiffs,  or  on 
board  a  Kosmos  steamer,  provided  such  delivery  did  not 
impose  on  them  any  additional  expense  or  undue  delay.  It 
seems  to  be  clear  to^  us  that,  even  if  the  contracts  so  implied, 
it  was  a  stipulation  inserted  for  the  benefit  of  the  vendees, 
which  they  could,  and,  under  the  facts  of  this  case,  did,  waive. 
That  a  party  to  a  contract  may  waive  a  provision  intended  for 
his  benefit,  see  EUsworth  v.  Knowles,  8  Cal.  App.  630,  [97 
Pac.  690].  Counsel  for  both  sides  discuss  in  their  briefs  a 
recent  case  bearing  upon  the  subject  of  the  waiver  of  a  cove- 
nant, similar  to  the  one  under  consideration  here,  to  wit: 
Com/yn  and  Mackel  v.  Douglas  Fir  Exploitation  cfe  Export 
Co.,  in  the  United  States  district  court  for  the  northern  dis- 
trict of  California,  October  21,  1918.  In  that  case  the  con- 
tract was  for  the  sale  of  four  cargoes  of  lumber.    The  vessels 
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on  which  the  cargoes  were  to  be  shipped  were  designated,  and 
the  further  stipulation  of  the  contract  was,  ''delivery  F.  0.  B. 
mill  wharf,  Knappton,  within  reach  of  vessel's  tackles  and/or 
on  barges  A.  S.  T.  [at  ship's  tackles],  mill  wharf,  Knappton, 
Washington."  One  of  the  vessels,  the  "W.  H.  Marston," 
never  came  to  Knappton.  The  seller  claimed  that  this  was 
a  breach  of  condition  precedent,  and  that  the  buyer  could  not 
claim  the  right  of  delivery  on  barges,  or  at  the  dock,  as  the 
contract  contemplated  the  presence  of  the  vessel,  **W.  H. 
Marston,"  ready  to  receive  the  lumber,  in  order  to  bind  the 
seller  to  the  obligation  to  deliver.  Mr.  Justice  Van  Fleet  held 
that  the  provision  as  to  the  lumber  being  delivered  convenient 
to  the  ship's  tackle  was  for  the  benefit  of  the  purchaser, 
which  he  could  waive,  and  was  not  one  on  which  the  defend- 
ant might  rely. 

[5]  Defendants  contend  that  both  buyers  and  sellers  were 
excused  from  performance  of  the  contracts,  by  reason  of  the 
fact  that  war  conditions  rendered  the  contemplated  means 
of  performance  unavailable  j  that  is,  because  it  was  impossible 
to  furnish  a  Koemos  steamer,  both  parties  were  released  from 
all  liability  in  the  matter.  We  cannot  agree  with  such  con- 
tention. It  is  admitted  that  the  plaintiffs  were  at  all  times 
ready,  willing,  and  able,  and  attempted,  to  perform  their  part 
of  the  contract.  There  is  no  showing  biit  that  defendants 
were  fully  able  to  deliver  the  wheat  contracted  for,  and  as 
directed  by  the  plaintiffs,  at  the  place  designated. 

[6]  In  arriving  at  the  amount  of  damages  suffered  by  the 
plaintiffs,  by  reason  of  the  breach  of  the  contract,  it  was 
proper  for  the  court  to  take  into  consideration  the  difference 
between  the  contract  price  agreed  to  be  paid  for  the  wheat 
by  plaintiffs,  and  the  market  price,  which  may  be  taken 
as  the  value,  of  the  same  wheat  in  Seattle,  during  the  month 
of  September,  1914.  The  excess  of  the  value  of  said  wheat 
to  th^  plaintiffs  during  that  time,  over  and  above  the  amount 
which  would  have  been  due  to  the  defendants  under  the  con- 
tract as  the  purchase  price  thereof,  if  it  had  been  fulfilled, 
was  the  detriment  c&used  by  the  breach  of  the  defendants' 
agreement  to  deliver.     (Civ.  Code,  sec.  3308.) 

We  have  considered  the  other  points  made  by  the  appel- 
lants and  have  examined  many  cases  cited  in  their  briefs. 
We  see  no  merit  in  the  points  presented  on  this  appeal. 
Neither  do  we  feel  justified  in  attempting  to  distinguish  the 
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many  cases  cited  by  appellants.    They  are  not  snflBcient,  in 
our  judgment,  to  overturn  the  legal  conclusiona  arrived  at  by 
the  trial  court  on  the  facts  of  this  case. 
The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  19,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  16,  1919. 

All  the  Justices  concurred. 


[OiT.  No.  2«81.    Hrrt  Appellate  Bistriet,  TMvirion  One.— April  21,  1919.] 

HENRY  CONLIN,  etc.,  Respondent,  v.  SOUTHERN 
PACIFIC  RAILROAD  COMPANY  (a  Corporation), 
Appellant. 

[1]   DlSQUALIMOATION     OF      JUDOES  —  VOLUNTABT     WITHDRAWAL      FROM 

Trial  of  Case  —  (Juaufioation  to  Make  Subsequent  Oedeb 
'  Therein. — ^Where  the  judge  of  the  county,  although  there  is  no 
showing  of  actual  disqualification  made,  voluntarilj  retires  from  the 
trial  of  a  case  because  of  an  intimation  that  he  was  persona  non 
grata  to  plaintiff,  he  is  not  thereafter  disqualified  from  making  an 
order  extending  the  time  of  defendant  within  which  to  prepare  and 
serve  its  proposed  biU  of  exceptions. 
[2]  Deeds — Railroad  Bight  of  Wat — Duration  of  Estate — Construc- 
tion OF  Conveyance. — ^A  deed  to  a  railroad  corporation  which  recites 
that  for  and  in  consideration  of  encouraging  and  promoting  the 
eonstruction  of  a  railroad,  and  for  other  considerations,  the  grantor 
conveys  the  land  described  in  such  deed  to  the  railroad  company  and 
its  successors  during  "the  legal  existence  of  said  company,"  upon 
certain  specified  conditions,  and  which  deed  provides  that,  upon  the 
breach  by  the  said  railroad  company,  or  its  successors,  "of  any  of 
the  aforesaid  conditions,  thi^  grant  shall  become  void,  and  the  estate 
conveyed  hereby  .  .  .  shall  cease  and  determine,  and  the  said  lands 
shall  absolutely  revert  to  the  said  party  of  the  first  part  [the 
grantor],  his  said  heirs  and  assigns,  in  fee  simple,  •  .  •  and  shall 
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in  like  manner,  at  the  expiration  of  the  legal  existence  of  said 
company,  revert  to  said  party  of  the  first  part,  his  heirs  and  assigns, 
anything  hereinbefore  contained,  to  the  contrary,  notwithstanding" 
shows  an  intention  to  limit  the  duration  of  the  grant  to  the  period 
of  the  legal  existence  of  the  company,  and  not  an  intention  tb 
irreyocably  dedicate  the  land  to  railroad  use  o^n  a  eondition  0ab- 
sequent. 

[3]  Id. — OoNVEYANOK  or  Ebvebsionaby  Interest  —  Oonstbuction  o» 
Deed. — A  deed,  made  by  the  successor  in  estate  of  the  grantor,  con- 
veying a  large  tract  of  land  within  which  such  right  of  way  was 
included,  conveys  to  the  grantee  the  reversionary  interest  of  the 
grantor  therein,  notwithstanding  such  right  of  way  is  reserved  and 
excepted  in  the  granting  clause,  where  such  clause  is  immediately 
followed  by  an  explanatory  provision  showing  an  intent  and  purpose 
on  the  part  of  the  grantor  to  convey  such  right  of  way  to  the  grantee. 

[4]  Id.— Eminent  Domain — Taking  o»  Peopbbtt— Rights  of  Ovtneb 
AND  Subsequent  Grantees  —  Effect  on  Contract  of  Railroad 
Company. — ^While  it  is  true  that  where  land  has  been  taken  for 
public  use  without  compensation  being  first  made,  and  its  continued 
possession  is  necessary  to  such  use,  the  owner  cannot  recover  posses- 
sion of  the  land  itself,  but  can  only  compel  payment  for  the  same, 
and  that  the  right  to  compensation  accrues  at  the  time  of  the  taking, 
and  while  it  is  also  true  that  this  right .  to  compensation  is  a  per- 
sonal one  which  does  not  run  with  the  land,  nor  pass  by  conveyance 
thereof  after  the  right  accrues,  these  doctrines  in  no  way  affect  or 
abridge  the  right  of  the  railroad  corporation  to  enter  into  a  binding 
obligation  or  contract  with  reference  to  land  taken  by  them  for 
rights  of  way,  and  such  agreements  when  made  stand  on  the  same 
footing  as  any  other  contract  for  the  conveyance  of  land. 

[5]  Id. — ^Private  Contracts  of  Railroads— Public  Polioy. — ^In  such 
cases  public  policy  does  not  enter  into  the  question,  nor  is  it  at  all 
concerned  with  the  private  contracts  of  railroads  unless  they  inter- 
fere with  the  public  welfare. 

[6]  Id. — Acceptance  of  Conditional  Conveyance  —  Expiration  of 
Term — ^Rights  of  Parties. — A  railroad  may  accept  a  conveyance  of 
land  upon  any  condition  that  may  lawfully  be  annexed  to  an  ordi- 
nary grant;  and  such  a  contract  may  create  an  estate  less  than  a 
fee  in  land  taken  for  a  right  of  way.  If  at  the  expiration  of  the 
estate  granted  the  land  is  necessary  for  the  railroad  for  raUroad 
purposes,  and  the  corporation  or  its  successor  elects  to  continue  its 
use  for  a  right  of  way,  ii  can  do  so  by  compensating  the  rever- 
sioner; otherwise,  it  must  abandon  such  portion  of  the  right  of  way 
and  surrender  possession  to  the  owner  of  the  estate  in  reversion. 

[7]  Pleading — OmcE  op  Supplemental  Complaint. — A  complaint  (or 
one  as  amended)  and  a  supplemental  complaint  are  to  be  consid- 
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ered  be  separate  pleadings,  the  office  of  the  supplemental  complaint 
being  merely  to  bring  to  tiie  notice  of  the  court,  and  the  opposite 
party,  matters  which  occurred  after  the  commencement  of  the  action, 
and  which  do,  or  may,  affect  the  rights  asserted  and  the  relief  asked 
in  the  action,  as  originally  instituted. 

[8]  OOBPOBATIONS  —  FOErEITUBB  OF  CHARTER — NONPAYMENT  OF  FRAN- 
CHISE Tax — Evidence. — Forfeiture  of  the  charter  of  a  corporation 
in  a  given  year  by  readon  of  failure  to  pay  its  franchise  tax  can- 
not be  proved  by  testimony  of  a  deputy  of  the  Secretary  of  State 
that  he  made  due  search  of  the  records  in  the  office  of  the  Sec- 
retary of  State  for  the  purpose,  and  found  that  no  tax  bad  been 
paid  by  the  corporation  for  that  year. 

[9]  Id. — Irrelevant  Evidence — ^Refusal  of— Instruction. — ^Where  the 
evidence  as  to  the  forfeiture  of  the  charter  of  a  corporation  is  ir- 
relevant to  any  issue  of  the  ease,  it  is  not  error  to  refuse  to  instruct 
the  jury  on  the  question  of  such  forfeiture. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Mateo  County.    John  L.  Hudner,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  McQowan  and  Evan  J.  Foulds  for  Appellant. 

Henry  Conlin,  Chas.  W.  Cobb,  B.  V.  Sargent  and  Jos.  J. 
Bullock  for  Respondent.  ^ 

WASTE,  P.  J.— This  action  was  brought  by  the  East  San 
Mateo  Land  Company,  a  corporation,  to  recover  from  de- 
fendant the  sum  of  seventy-seven  thousand  eight  hundred 
dollars,  the  alleged  value  of  about  four  acres  of  land  used 
as  a  portion  of  the  right  of  way  of  the  defendant  corporation. 
The  defendant,  after  answering  plaintiff 's  amended  com- 
plaint, moved  for  judgment  on  the  pleadings,  which  motion 
the  trial  court  granted.  Judgment  was  thereupon  entered  in 
favor  of  the  defendant,  and  the  East  San  Mateo  Land  Com- 
pany appealed  from  such  judgment.  On  the  appeal,  the 
judgment  was  reversed.  {East  San  Mateo  Land  Co,  v.  South- 
ern Pacific  B,  B,  Co.,  30  Cal.  App.  223,  [157  Pac.  634].) 

After  the  case  was  remanded,  the  present  plaintiff  was  sub- 
stituted for  the  East  San  Mateo  Land  Company,  by  an 
amended  and  supplemental  complaint,  and  the  case  proceeded 
to  trial,  before  a  court  and  jury,  on  the  issues  raised  by  the 
pleadings,     A  verdict  was  rendered  in  favor  of  plaintiff  for 
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$23,340,  which  judgment  was  duly  entered.  In  due  time,  the 
defendant  made  a  motion  for  a  new  trial,  upon  various 
grounds  set  forth  in  the  motion.  Subsequently,  an  order  was 
made  that  defendant's  motion  for  a  new  trial  be  granted, 
unless  plaintiff  within  ten  days,  in  writing,  remit  all  of  the 
judgment  in  excess  of  $15,560,  and  that,  if  plaintiff  should 
remit  the  sum  of  $7,780  from  the  judgment  within  said  ten 
days,  the  motion  for  a  new  trial  would  be  denied.  Within 
the  time  allowed,  plaintiff  filed  with  the  clerk  of  the  court, 
and  served  on  defendant,  a  statement  of  remission  in  com- 
pliance with  the  order  of  the  court.  Defendant  appeals  from 
the  judgment.  The  evidence  is  brought  here  by  a  bill  of 
exceptions. 

[1]  A  preliminary  objection  made  by  respondent  demands 
our  first  attention.  After  this  case  was  remanded  on  the 
former  appeal,  the  judge  of  the  superior  court  of  San  Mateo 
County,  who  had  theretofore  presided  without  objection  from 
anyone,  so  far  as  the  record  discloses,  was  requested  by  plain- 
tiff to,  and  did,  call  in  another  judge  to  retry  the  case.  The 
judge  so  called  in  conducted  the  trial  and  all  subsequent  pro- 
ceedings, except  that  the  judge  of  the  county  made  an  order 
after  the  trial  extending  the  time  of  defendant  within  which 
to  prepare  and  serve  its  proposed  bill  of  exceptions.  This 
extension  carried  the  time  beyond  the  period  limited  by  sec- 
tion 650  of  the  Code  of  Civil  Procedure  for  such  purpose. 
Respondent  now  claims  that  the  judge  who  signed  the  order 
extending  time  was  in  fact  disqualified,  that,  consequently, 
the  order  was  void,  and  therefore  no  bill  of  exceptions  having 
been  presented  and  settled  within  the  time  allowed  by  law, 
there  is  nothing  before  this  court  for  review  ^other  than  the 
matters  contained  in  the  judgment-roll. 

This  whole  matter  was  presented  to  the  lower  court  on  ob- 
jections by  respondent  to  the  settlement  of  the  bill  of  excep- 
tions, which  were  overruled.  It  does  not  appear  in  any  man- 
ner that  the  judge  who  presided  at  the  first  trial  was,  as  a 
matter  of  fact,  disqualified"  to  preside  at  the  second.  It  does 
appear,  however,  that  plaintiff  served  on  defendant  a  notice 
of  motion  and  affidavit  of  disqualification  which  he  had  pre- 
pared. Neither  the  notice  nor  the  affidavit  were  ever  filed  in 
court,  or  called  to  the  attention  of  the  judge,  or  used  for  any 
purpose,  and  were  afterward,  by  notice  served  on  defendant, 
actually  withdrawn  by  plaintiff.     The  first  trial  judge  appears 
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to  have  merely  retired  from  the  actual  trial  of  the  case, 
because  of  an  intimation  that  he  was  persona  nan  grata  to 
plaintiff.  We  are  satisfied  with  the  lower  court's  ruling  in 
the  matter  and  the  objection  here  is  without  merit. 

The  San  Francisco  and  San  Jose  Railroad  Company,  the 
predecessor  of  the  defendant,  was  incorporated  under  the  laws 
of  the  state  of  California  on  August  18,  1860,  for  the  term  of 
fifty  years,  for  the  purpose  of  constructing,  maintaining,  and 
operating  a  line  of  railroad  between  the  city  and  county  of 
San  Francisco  and  the  city  of  San  Jose.  On  the  sixth  day 
of  June,  1862,  Alvinza  Hayward,  then  the  owner  in  fee  simple 
of  the  land  here  involved,  in  consideration  of  encouraging 
and  promoting  the  construction  of  such  railroad,  and  of  the 
location  and  establishment  of  a  way  station,  and  performance 
of  other  conditions  mentioned,  conveyed  to  said  San  Fran- 
cisco and  San  Jose  Railroad  Company,  and  its  successors,  an 
estate  in  said  land,  limited  during  ''the  legal  existence  of 
said  company,"  and  which  deed  provided  that,  upon  the 
breach  by  the  said  railroad  company,  or  its  successors,  *'of 
any  of  the  aforesaid  conditions,  this  grant  shall  become  void, 
an^  the  estate  conveyed  hereby,  to  the  said  party  of  the 
second  part,  and  their  successors,  shall  cease  and  determine, 
and  the  said  lands  shall  absolutely  revert  to  the  said  party 
of  the  first  part,  his  said  heirs  and  assigns,  in  fee  simple,  as 
on  his  former  estate  therein,  and  shall  in  like  manner,  at  the 
expiration  of  the  legal  existence  of  said  company,  revert  to 
said  party  of  the  first  pairt,  his  heirs  and  assigns,  anything 
hereinbefore  contained,  to  the  contrary,  notwithstanding." 

[2]  The  first  point  made  by  appellant,  on  this  appeal,  is 
that  this  deed  from  Hayward  to  its  predecessor  had  the  effect 
to  convey  a  fee  in  the  land  to  the  San  Francisco  and  San 
Jose  Railroad  Company,  and  that  such  fee  was  upon  a  condi- 
tion subsequent,  that  is  to  say,  that  the  grantee  took  title  in 
the  fee  during  its  legal  existence,  only  to  be  divested  thereof 
by  some  subsequent  act,  or  event,  to  wit,  the  ceasing  of  the 
legal  existence  of  the  grantee ;  that  the  land  being  held  upon 
a  condition  subsequent,  it  required  some  act  on  the  part  of  the 
person  entitled  to  take  advantage  of  the  forfeiture ;  that  there 
has  been  no  act  of  Hayward,  or  of  any  of  his  grantees,  indic- 
ative of  a  purpose  to  claim  by  reason  of  a  breach  of  condi- 
tion subsequent;  that  the  leg^  title  to  the  land,  therefore, 
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was  not  in  plaintiflf 's  assignor  after  the  breach  or  the  time  of 
the  commencement  of  the  action. 

Furthermore,  the  appellant  contends  that  the  grant  in  ques- 
tion, being  made  to  the  San  Francisco  and  San  Jose  Railroad 
Company  **  during  the  legal  existence  of  said  company,  and 
reverting  in  like  manner  at  the  expiration  of  the  legal  ex- 
istence of  said  company,"  and  the  San  Francisco  and  San 
Jose  Railroad  Company  having  been  consolidated  with  the 
Southern  Pacific  Railroad  Company  on  the  eleventh  day  of 
October,  1870,  the  legal  existence  of  the  San  Francisco  and 
San  Jose  Railroad  Company  terminated  at  that  moment,  and 
therefore  the  plaintiff '6  claim  is  stale  and  barred  by  the  vari- 
ous provisions  of  the  statute  of  limitations. 

The  effect  of  this  deed  was  before  this  court  on  the  former 
appeal  (East  8<m  Mateo  Land  Co,  v.  SotUhem  Pacific  R,  B. 
Co,,  supra),  where  many  of  the  objections  now  presented  on 
this  appeal  were  urged  on  the  attention  of  the  court.  While 
the  effect  of  the  document  as  evidentiary  matter  was  not  then 
being  considered,  the  provisions  of  the  deed  were  given  inter- 
pretation, and  the  court  said  :- 

*'No  question  is  here  presented  of  a  breach  of  any  condi- 
tion subsequent.  The  right  here  claimed  is  based  upon  the 
estate  in  reversion  to  take  effect  in  possession  on  the  expiration 
of  the  particular  estate  granted  by  the  deed.  There  is  abroad 
distinction  between  this  right  and  one  based  upon  forfeiture 
and  re-entry  for  breach  of  a  condition  subsequent.  (Board 
of  Chosen  Freeholders  v.  Buck,  79  N.  J.  Eq.  472,  [82  AtL 
418].)  The  deed  in  question,  it  is  true,  created  certain  condi- 
tions subsequent,  and  provided  upon  a  breach  of  any  of  the 
conditions  that  the  estate  conveyed  should  cease  and  deter- 
mine; but,  as  we  have  seen,  it  also  contained  the  additional 
clause :  *and  shall  in  like  manner  at  the  expiration  of  the  legal 
existence  of  said  company  revert  to  said  party  of  the  first 
part,  his  heirs  or  assigns,  anything  herein  contained  to  the 
contrary  notwithstanding.'  Nothing  could  be  added  to  more 
clearly  express  the  intention  of  the  grantor. 

**  *The  language  of  a  contract  is  to  govern  its  interpreta- 
tion, if  the  language  is  clear  and  explicit,  and  does  not  involve 
an  absurdity.'  (Civ.  Code,  sec.  1638.)  It  seems  plain  to  us, 
therefore,  that  the  duration  of  the  estate  or  easement  granted 
was  definite  and  precise,  and  was  one  limited  for  years  and 
not  in  fee.     (Robinson  y.  Missisquoi  JB.  R.  Co.,  59  Vt.  42(>, 
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[10  Atl.  522] ;  Bamett  v.  Bamett,  104  Cal.  298,  [37  Pac. 
•1049] ;  Weller  v.  Broum,  160  Cal.  515,  [117  Pac.  517] ;  Bw- 
nett  V.  Piercy,  149  Cal.  178,  [86  Pac.  603];  14  Cyc.  1161; 
Pavkovich  v.  Southern  Pac.  Co,,  150  Cal.  39,  [87  Pac.  1097].)  " 

[3]  It  further  appears  from  the  complaint  and  the  evi- 
dence that  on  the  eighth  day  of  Septemher,  1908,  Emma  Rose, 
then  owner,  by  mesne  conveyances  from  said  Hayward,  of 
the  land  here  involved,  which  was  subject  to  the  estate  con- 
veyed by  Hayward  to  the  San  Francisco  and  San  Jose  Rail- 
road Company,  she  being  the  owner  and  entitled  to  all  of  the 
interest,  estate  in  remainder,  and  reversion  in  the  said  real 
property  so  reserved  by  Hayward  in  the  deed  of  June  6, 1862, 
sold  and  conveyed  to  the  East  San  Mateo  Land  Company  all 
her  right,  title,  and  interest  in  and  to  the  real  property,  and 
in  and  to  the  interest,  estate  in  remainder,  and  reversion 
therein  reserved.  Appellant  contends  that  by  this  deed  the 
land  company  did  not  become  the  owner  of  the  land  under 
the  Emma  Rose  deed.  This  same  deed  was  likewise  before  this 
court  on  the  former  appeal,  where,  **  taking  it  by  its  four  cor- 
ners," it  was  said  (without  here  quoting  the  reasons  therein 
given  for  the  opinion) : 

'*  Equally  clear  is  the  intention  of  the  grantor,  Emma  Rose, 
in  the  character  and  quantity  of  the  estate  conveyed  by  her 
to  the  East  San  Mateo  Land  Company,  the  plaintiff.  .  .  . 
There  can  be  no  question  ss  to  the  intention  of  Emma  Rose 
to  convey  to  plaintiff  by  her  deed  the  reversionary  interest 
reserved  by  Hayward  from  the  San  Francisco  and  San  Jose 
Railroad  Company  and  to  which  she  had  succeeded.  Such 
intention  is  clearly  expressed  in  the  explanatory  clause  just 
quoted.  The  reservation  of  the  twenty-one  excepted  parcels 
was  beyond  all  doubt  for  the  purpose  of  saving  herself  harm- 
less from  any  liability  upon  the  warranties  implied  from  the 
form  of  her  deed,  in^iew  of  the  previous  conveyance  of  dif- 
ferent parcels  or  interests  once  forming  a  part  of  the  tract 
covered  by  her  present  conveyance,  and  perhaps  also  because 
it  was  deemed  that  this  was  the  simplest  and  most  convenient 
manner  to  describe  the  land  to  be  conveyed.  That  she  in- 
tended to  convey  all  of  the  right,  title,  and  interest  that  she 
owned  in  the  land  is  plainly  evident." 

[4]  The  next  point  urged  by  the  appellant  upon  this 
appeal  was,  in  substance  and  effect,  urged  before,  to  wit,  thstt 
as  Alvinza  Hajrward;  the  owner  of  the  land  described  in  the 
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amended  complaint  at  the  time  of  the  entry  by  his  grantee, 
was  entitled  to  damages,  which  right  was  his  personal  prop- 
erty, such  right  has  not  passed  to  any  grantee  or  successor 
of  Hay  ward  by  reason  of  the  conveyance  of  the  real  property. 
We  do  not  understand  this  to  be  an  action  for  damages,  ac- 
cruing at  the  time  the  land  was  taken,  but  r&ther  an  action 
by  the  reversioner  to  recover  compensation  for  the  appropria- 
tion and  the  continued  use  and  occupation  by  defendant  of  the 
land  after  the  expiration  of  the  estate  granted.  We  quote 
from  our  former  decision : 

''It  is  true  that  where  land  has  been  taken  for  a  public  use 
without  compensation  being  first  made,  and  its  continued  pos- 
session is  necessary  to  such  use,  the  owner  cannot  recover  pos- 
'  session  of  the  land  itself,  but  can  only  compel  payment  for 
the  same,  and  that  the  right  to  compensation  accrues  at  the 
time  the  land  is  taken,  and  belongs  to  the  owner  at  the  time 
of  the  taking;  also  that  this  right  to  compensation  is  a  per- 
sonal one  which  does  not  run  with  the  land,  nor  does  it  pass 
by  conveyance  thereof  after  the  right  accrues.  These  doc- 
trines, however,  in  no  way  affect  or  abridge  the  right  of  rail- 
road corporations  to  enter  into  a  binding  obligation  or  con- 
tract with  reference  to  land  taken  by  them  for  rights  of  way, 
and  such  agreements  when  made  stand  on  the  same  footing 
as  any  other  contract  for  the  conveyance  of  land.  (Lewis  on 
Eminent  Domain,.  3d  ed.,  sees.  462,  464.)  [6]  In  such 
cases  public  policy  does  not  enter  into  it,  nor  is  it  at  all  con- 
cerned with  the  private  contracts  of  railroads  unless  they 
interfere  with  the  public  welfare.  (2  Elliott  on  Railroads, 
2d  ed.,  &34.)  [6]  A  railroad,  therefore,  may  accept  a  con- 
veyance of  land  upon  any  condition  that  may  lawfully  be  an- 
nexed to  an  ordinary  grant ;  and  such  a  contract  may  create 
an  estate  less  than  a  fee  in  land  taken  for  a  right  of  way. 
The  contract  here  provided  for  a  limited  estate  only.  If  at 
the  expiration  of  the  estate  granted  the  land  was  necessary 
for  the  railroad  for  railroad  purposes,  and  the  corporation 
or  its  successor  elected  to  continue  its  use  for  a  right  of  way, 
it  could  do  so  by  compensating  the  reversioner.  Otherwise 
it  must  abandon  this  portion  of  its  right  of  way  and  surrender 
possession  to  the  owner  of  the  estate  in  reversion.  {Pool  v, 
Butler,  141  Cal.  46-49,  [74  Pac.  444] ;  McCowen  v.  Pew,  153 
Cal.  785,  744,  [15  Ann.  Cas.  630,  21  L.  R.  A.  (N.  S.)  800, 
96  Pac.  893]  j  Gurnsey  v.  Northern  Calif onvia  Power  Co.,  160 
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Cal.  699,  [36  L.  R.  A.  (N.  S.)  185,  117  Pac.  906].)  If  it 
elected  to  continue  in  the  tise  after  the  eighteenth  day  of 
August,  1910,  the  time  limited  by  the  grant,  the  owner  of 
the  estate  in  reversion  was  entitled  to  compensation  at  that 
time." 

Our  former  decision  to  the  effect  that,  **If  at  the  expiration 
of  the  estate  granted,  the  land  was  necessary  for  railroad  pur- 
poses, and  the  corporation,  or  its  successors,  elected  to  con- 
tinue its  use  for  a  right  of  way  it  could  do  so  by  compensating 
the  reversioner,"  disposes  of  appellant's  next  contention,  that 
defendant  in  the  .present  action  was  not  a  privy  to  the  eon- 
tract  between  Hayward  and  the  San  Francisco  and  San  Jose 
Railroad  Company. 

[7]  Appellant  contends  that  in  the  supplemental  com- 
plaint there  is  no  allegation  of  nonpayment ;  that,  by  reason 
of  this  failure  to  allege  that  defendant  did  not  pay  the  present 
plaintiff,  no  cause  of  action  is  stated.  Appellant  iails  to  note 
the  distinction  between  a  complaint  (or  one  as  amended) 
and  a  supplemental  complaint.  They  are  to  be  considered  as 
separate  pleadings,  the  ofSce  of  the  supplemental  complaint 
being  merely  to  bring  to  the  notice  of  the  cour{,  and  the  op- 
poisite  party,  matters  which  occurred  after  the  commencement 
of  the  action,  and  which  do,  or  may,  affect  the  rights  asserted, 
and  the  relief  asked  in  the  action,  as  originally  instituted 
{California  etc.  Co,  v.  Schiappa-Pietra,  151  Cal.  742,  [91  Pac. 
593].)  The  only  new  matter  set  up  in  the  supplemental  com- 
plaint related  to  the  assignment,  by  which  the  substituted 
plaintiff  became  entitled  to  maintain  this  action,  and  obtain 
the  relief  demanded  in  the  action,  as  originally  instituted, 
which  was  compensation  for  the  property  held  by  defendant. 
An  examination  of  the  record,  however,  discloses  that  in  both 
the  amended  and  supplemental  complaints  there  is  a  sufficient 
allegation  of  nonpayment. 

The  various  assignments  by  which  plaintiff  became  sub- 
stituted as  plaintiff  in  the  action  are  sufficiently  pleaded.  As 
the  only  effect  of  these  instruments  was  to  enable  plaintiff, 
after  substitution,  to  maintain  the  action  in  accordance  with 
the  relief  therein  sought^  we  do  not  need  to  give  further  con- 
sideration thereto. 

[8]  The  defendant  in  the  court  below  sought  to  show  for- 
feiture of  the  charter  of  the  San  Francisco  and  San  Jose 
Railroad  Company,  in  the  year  1905,  by  reason  of  the  failure 
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of  the  corporation  to  pay  its  franchise  tax  for  that  year.  It 
called  a  deputy  of  the  Secretary  of  State,  who  testified  that 
he  had  made  due  search  of  the  records  in  the  office  of  the 
Secretary  of  State  for  the  purpose,  and  found  that  no  tax 
had  been  paid  by  the  corporation  for  that  year.  On  motion  of 
the  plaintiff,  this  testimony  was  subsequently  stricken  out. 
The  testimony  was  incompetent  for  the  purpose  offered,  and 
was  properly  excluded  from  the  record.  (Kehrlein-Smner' 
ton  Const  Co.  v.  Rapken,  30  Cal.  App.  11,  [156  Pac.  972].) 
In  view  of  the  decision  of  this  court,  4on  the  former  appeal, 
and  our  present  holding,  relative  to  the  effect  of  the  Hay  ward 
deed,  the  evidence  was  irreleyant  to  any  issue  of  the  case. 
[9]  The  subsequent  refusal  of  the  court  to  instruct  the  jury 
on  the  question  of  the  forfeiture  of  the  franchise  by  the  com- 
pany in  question  was  correct.  What  has  heretofore  been  said 
in  this  opinion  sufficiently  answers  the  point  made  by  appel- 
lant that  the  evidence  is  insufficient  to  support  the  verdict 
and  that  the  court  committed  error  in  the  admission  of  evi- 
dence. 

Appellant  makes  some  sixteen  specifications  of  error  in  the 
action  of  the  trial  court  in  giving  and  refusing  certain  in- 
structions. We  have  carefully  examined  e£^ch  of  these 
specifications  and  considered  the  argument  in  support  thereof. 
We  find  no  merit  in  any  of  them.  The  charge  as  given,  con- 
sidered as  a  whole,  was  a  complete  and  fair  statement  of  the 
law  in  the  case.    ^The  instructions  refused  were  not  proper. 

The  other  points  made  upon  the  appeal  are  incident  to  the 
questions  discussed  in  this  opinion,  and  have  been  disposed  of 
by  what  we  have  already  said. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  21,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  19,  1919. 

All  the  Justices  concurred,  except  Lennon,  J.,  who  was 
absent. 
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[Civ.  No.  2663.    TirBt  Appellate  District,  Division  One. — April  21,  1919.] 

HENRY  CONLIN,  etc.,  AppeUant,  v.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY  (a  Corporation),  Respondent. 

[1]  Eminent  Domain — ^Value  of  Land — ^Timb — Instruction.— In  this 
action  to  recover  the  value  of  certain  land  appropriated  hj  the  de- 
fendant for  railroad  purposes,  the  court  properly  instructed  the 
jury  that  in  considering  the  value  of  the  land  and  fixing  the  amount 
of  compensation  which  the  plaintiff  was  entitled  to  recover,  such 
viilue  was  to  be  determined  as  of  the  time  of  the  taking  of  the 
property  by  the  defendant. 

[2]  Id. — Compensation — ^Mabkst  Value. — In  such  a  case,  the  just  com- 
pensation to  which  the  plaintiff  is  entitled  is  the  fair  and  reasonable 
market  value  of  the  land  at  the  time  of  the  taking,  to  wit,  the 
highest  price  in  terms  of  money  which  the  land  would  bring,  if 
exposed  for  sale  in  the  open  market,  with  reasonable  time  allowed 
in  which  to  find  a  purchaser,  buying  with  knowledge  of  all  the  uses 
and  purposes  to  which  it  was  adapted,  and  for  which  it  was  capable 
of  being  used. 

[3]  Id. — Judgment — Allowance  or  Interesi* — Modification  on  Ap- 
peal.— On  appeal  from  the  judgment  in  such  an  action,  the  appel- 
late court  has  power  to  make  an  order  remanding  the  cause  with 
directions  to  the  trial  court  to  modify  the  judgment  by  including 
interest  on  the  amount  of  the  judgment,  provided  plaintiff  is  en- 
titled to  such  interest  and  has  not  by  some  act  of  his  own  estopped 
himself  from  seeking  such  relief. 

[4]  Id. — General  Verdict — Dissatisfaction  With — ^^emedy. — Where 
in  such  action  the  jury  returned  a  general  verdict  for  a  lump  sum, 
no  mention  being  made  of  either  the  value  of  the  land  or  interest 
thereon,  if  plaintiff  was  dissatisfied  with  the  Judgment  entered  in 
aeeordance  therewith,  he  had  a  direct  remedy  by  motion  for  a  new 
trial  or  by  appeal. 

[5]  Judgments — Acquiescence  in — ^Waiver  of  Objections. — If  a  per- 
son voluntarily  acquiesces  in,  or  recognizes  the  validity  of  a  judg- 
ment, order  or  decree,  or  otherwise  takes  a  position  which  is  incon- 
sistent with  the  right  of  appeal  therefrom,  he  thereby  impliedly 
waives  his  right  to  have  such  judgment,  order,  or  decree  reviewed 
by  an  appellate  court. 

[6]  Id. — Imposition  of  Terms — Acceptance — Implied'  Acquiescence. — 
As  a  general  rule,  if  a  trial  court  imposes  terms  as  the  condition 
upon  which  any  order  will  be  granted,  or  any  other  thing  done  or 
not  done,  and  the  party  upon  whom  the  terms  are  imposed  accepts 
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them,  be  will  be  deemed  to  have  acquiesced  in  the  mling  and  can- 
not afterward  question  its  yalidity  in  the  appellate  court. 
[7]  Id. — Motion  foe  New  Trial — Conditional  Ordeb  Granting — Ac- 

OEPTANCB  OF  BeDUCXD  JUDGMENT — ^WAITKE  OF  BiGHT  TO  APPEAL. — 

Where  a  motion  for  a  new  trial  ii  granted  to  go  into  effect  unless 
plaintiff  stipulates  to  reduce  the  verdict,  in  which  event  the  motion 
is  denied,  plaintiff  hj  giving  the  stipulation  and  entering  judgment 
thereon  waives  his  ri^t  to  aiypeal,  although  he  entered  the  remittitur 
under  protest  and  the  court  may  have  been  wrong  in  finding  that 
the  judgment  was  excessive. 

[8]  lb. — ^AOOEPTANGE  OF  BENEFITS — ^BlGHT  TO  APPEAL— WHEN  NOT  IN- 
CONSISTENT.— The  right  to  accept  the  fruits  of  a  judgment  or  order, 
and  the  right  to  appeal  therefrom,  are  not  concurrent,  but  are 
wholly  inconsistent,  and  an  election  of  either  is  a  waiver  and  re- 
nuneiation  of  the  other.  It  is  only  in  case  there  is  no  controversy 
•«  to  a  party's  right  to  the  amount  for  which  the  judgment  was 
given,  but  he  claims  to  be  entitled  to  a  greater  amount,  that  he  may 
aecept  the  fruits  of  such  order  or  judgment  and  appeal  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    John  L.  Hudner,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  Cordin  v.  Southern  Pacific  R.  B.  Co., 
ante,  p.  733,  [182  Pac.  67]. 

Henry  Conlin,  Charles  W.  Cobb,  B.  V.  Sargent  and  Jos.' J. 
Bullock  for  Appellant. 

Frank  McOowan  and  Evan  J.  Poulds  for  Respondent 

WASTE,  P.  J. — ^Plaintiff  appeals  from  the  judgment  en- 
tered herein  upon  the  verdict  of  a  jury.  A  full  statement 
of  the  facts  out  of  which  the  litigation  accrued,  together  with 
a  consideration  of  the  law  therein  involved,  will  be  found  in 
Conlin  v.  Southern  Pacific  B.  B.  Co,,  ante,  p.  733,  [182  Pac 
67].  Appellant's  complaint  on  this  appeal  arises  out  of  the 
action  of  the  trial  court  in  refusing  to  instruct  the  jury  that 
compensation  for  the  land  appropriated  should  include  in- 
terest on  the  value  of  the  property  from  August  19,  1910,  the 
date  of  its  appropriation  by  respondent  here  (appellant  in 
the  other  appeal),  and  the  like  refusal  of  the  court  to  include 
interest  in  the  judgment  entered  on  the  general  finding  of  the 
jury  awarding  damages  in  a  lump  sum  to  plaintiff. 
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[1]  The  court  properly  instructed  the  jury  that,  in  con- 
sidering the  value  of  the  land,  and  fixing  the  amount  of  com- 
pensation which  the  plaintiff  was  entitled  to  recover,  such 
valtie  was  to  be  determined  as  of  the  time  of  the  taking  of 
the  property  by  the  defendant,  to  wit,  at  the  expiration  of 
the  legal  existence  of  the  San  Francisco  and  San  Jose  Rail- 
road Company,  and  not  as  of  the  time  of  the  trial,  or  other 
time  subsequent  to  the  time  of  the  taking.  [2]  The  just 
compensation,  to  which  plaintiff  was  entitled,  the  court  in- 
structed the  jury,  was  the  fair  and  reasonable  market  value  of 
the  land  at  that  time,  to  wit,  the  highest  price  in  terms  of 
money  which  the  land  would  bring  if  exposed  for  sale  in  the 
open  market,  with  reasonable  time  allowed  in  which  to  find  a 
purchaser,  buying  with  knowledge  of  all  the  uses  and  purposes 
to  which  it  was  adapted,  and  for  which  it  was  capable  of  being 
used. 

Plaintiff  requested  the  co\irt  to  instruct  the  jury  that  such 
just  compensation  ''is  the  fair  and  reasonable  market  value 
of  said  land,  on  the  nineteenth  day  of  August,  1910,  with 
interest  thereon  at  the  legal  rate  of  seven  per  cent  per 
annum,  since  said  date  to  the  date  of  the  rendition  of  your 
verdict"    This  instruction  the  court  refused. 

After  deliberation,  the  jury  returned  into  court  with  their 
verdict,  which,  in  form,  found  in  favor  of  the  plaintiff,  and 
assessed  the  amount  of  his  recovery  at  six  thousand  dollars 
($6,000)  per  acre  for  the  3.89  acres  of  land  involved  in  the 
action.  The  court  thereupon  instructed  the  jury  to  again 
retire,  and  change  the  form  of  their  verdict,  by  multiplying 
the  number  of  acres  by  the  amount  per  acre  which  they  found 
to  be  the  value  of  the  land,  and  return  a  verdict  for  the 
aggregate  amount.  The  jury  did  as  directed.  The  verdict 
of  the  jury  was  as  follows:  "We,  the  jury  in  the  above- 
entitled  cause,  find  for  the  plaintiff  and  av^ard  him  damages 
in  the  sum  of  twenty-three  thousand  three  hundred  and  forty 
dollars  ($23,340.00)  which  he  should  recover  from  the  de- 
fendant.". Before  the  jury  was  discharged,  plaintiff  moved 
the  court  to  allow  interest  on  the  said  verdict  at  the  rate  of 
seven  per  cent  per  annum  from  the  nineteenth  day  of  August, 
1910,  and  to  direct  the  clerk  to  enter  the  same  in  the  judgment 
to  be  entered  upon  said  verdict.  This  motion  the  court  denied, 
and  judgment  was  entered  in  accordance  with  the  verdict,  and 
did  not  include  any  allowance  of  interest. 
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Defendant  made  a  motion  for  a  new  trial,  and  the  eourt 
made  an  order  that  a  new  trial  be  granted,  unless  plaintiff 
would,  within  ten  days,  in  writing,  remit  all  of  the  judgment 
in  excess  of  $15,560,  in  which  case  the  motion  for  a  new  trial 
would  be  denied.  In  compliance  with  that  order,  plaintiff 
remitted  the  sum  of  $7,780  from  the  amount  of  the  judgment 
entered  upon  the  verdict.  The  defendant  appealed,  and  the 
judgment  has  this  day  been  affirmed  by  this  court. 

[3]  Plaintiff,  on  this  appeal,  does  not  challenge  the  ac- 
tion of  the  trial  court  in  reducing  the  amount  of  the  judg- 
ment, as  a  condition  to  denial  of  a  new  trial,  but  merely  seeks 
to  have  this  court  remand  the  cause  with  directions  to  the 
court  below  to  modify  the  judgment  by  including  interest  on 
the  amount  of  the  judgment.  Under  the  authorities,  this 
court,  no  doubt,  has  the  power  to  make  such  an  order,  pro- 
vided plaintiff  is  entitled  to  interest«as  prayed  for  here,  and 
has  not  by  some  act  of  his  own  estopped  himself  from  seeking 
such  relief.  (Hurst  v.  Webster,  128  Wis.  342,  [107  N.  W. 
666] ;  Young  v.  Winkley,  191  Mass.  570,  [78  N.  E.  377]  ; 
People  V.  CaUfomia  Safe  Deposit  etc.  Co,,  34  Cal.  App.  269, 
[167  Pac.  181].) 

[4]  The  judgment  which  was  entered  in  plaintiff's  favor 
followed  the  finding  of  the  jury.  If  plaintiff  was  dissatisfied 
with  it,  he  had  a  direct  remedy  by  motion  for  new  trial,  or  by 
appeal.  Respondent  contends  that,  as  plaintiff  remitted  a  por- 
tion of  the  amount  allowed  by  the  general  verdict  of  the  jury, 
which  awarded  him  damages  in  the  sum  specified,  he  thereby 
consented  to  the  judgment  as  entered,  was  bound  thereby, 
and  should  not  be  allowed  to  appeal  therefrom.  Plaintiff 
contends  that  he  only  consented  under  the  duress  of  having 
a  new  trial  granted,  if  he  did  not  comply  with  the  order  of 
the  court,  and  that  he  cannot  be  held  to  have  acquiesced.  He 
contents  himself  on  this  appeal  with  the  following  citation: 

*'In  order  to  bar  the  right  of  appeal  on  the  ground  of  ac- 
quiescence, 'the  acts  relied  upon  must  be  such  as  to  clearly 
and  unmistakably  show  acquiescence,  and  it  must  be  uncon- 
ditional, voluntary,  and  absolute.  And,  where  a  judgment 
or  decree  relates  to  two  or  more  distinct  matters  or  dcpnands, 
acquiescence  therein  as  to  on^  of  such  matters  or  demands 
will  not  bar  an  appeal  as  to  the  others.'  (3  C.  J.  665,  666; 
Coffman  v.  Bushard,  164  Cal.  663,  [130  Pac.  525].) "  {Dut^ 
can  V.  Duncan,  175  Cal.  693,  [167  Pac.  141].) 
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[5]  In  the  same  eminent  authority  on  which  the  appellant 
relies,  and  on  the  same  pages  from  which  the  supreme  court 
quotes  as  above,  will  be  found  the  following:  *'If  a  person 
voluntarily  acquiesces  in  or  recognizes  the  viJidity  of  a  judg- 
ment, order,  or  decree,  or  otherwise  takes  a  position  which  is 
inconsistent  with  the  right  to  appeal  therefrom,  he  thereby 
impliedly  waives  his  right  to  have  such  judgment,  order  or 
decree  reviewed  by  an  appellate  court.  .  .  .  [6]  As  a  gen- 
eral rule,  if  a  trial  court  imposes  terms  as  the  condition  upon 
which  .  .  .  any  order  will  be  granted,  or  any  other  thing 
done  or  not  done,  and  the  party  upon  whom  the  terms  are 
imposed  accepts  them,  he  will  be  deemed  to  have  acquiesced  in 
the  ruling  and  cannot  afterward  question  its  validity  in  the 
appellate  court.'*    (3  Corpus  Juris,  supra.) 

[7]  **  Where  a  motion  for^a  new  trial  is  granted  to  go 
into  effect  unless  plaintiff  stipulates  to  reduce  the  verdict,  in 
which  event  the  motion  is  denied,  plaintiff  by  giving  the 
stipulation  and  entering  judgment  thereon  waives  his  right 
to  appeal,  although  he  entered  the  remittitur  under  protest 
and  the  court  may  have  been  wrong  in  finding  that  the  judg- 
ment was  excessive."  (3  Corpus  Juris,  par.  546,  note  (d), 
p.  672,  and  cases  cited.)  "Filing  the  remittitur  amounted 
to  an  acceptance  and  consent  to  such  judgment.  It  was  tanta- 
mount to  an  agreement  that  all  alleged  errors  were  waived 
and  the  case  settled  on  the  proposed  basis  of  a  judgment" 
for  $15,560,  with  costs  and  disbursements.  {Plinsky  v. 
Nolcm,  65  Or.  402,  [133  Pac.  7JL].)  [8]  '*The  right  to 
accept  the  fruits  of  a  judgment  or  order,  and  the  right  to 
appeal  therefrom,  are  not  concurrent,  but  are  wholly  incon- 
sistent, and  an  election  of  either  is  a  waiver  and  renuncia- 
tion of  the  other."  (San  Bernardino  C aunty  v.  Riverside 
County,  135  Cal.  618,  [67  Pac.  1047].)  It  is  only  in  case 
there  is  no  controversy  as  to  a  party's  right  to  the  amount 
for  which  the  judgment  was  given,  but  he  claims  to  be  en- 
titled to  a  greater  amount,  that  he  may  accept  the  fruits  of 
such  order  or  judgment,  and  appeal  therefrom.  Such  con- 
troversy existed  during  all  the  progress  of  the  present  case. 
The  court,  by  its  order,  held  that  plaintiff  was  entitled  to  no 
judgment  except  upon  the  condition  that  he  reduce  the 
amount  of  the  award  of  the  jury.  By  doing  so,  he  assented 
to  the  judgment  as  reduced.  {San  Bemardinq  v.  Riverside, 
supra,) 
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"The  defendant,  under  the  ruling  of  the  court,  was  entitled 
to  a  new  trial,  unless  the  necessity  therefor  was  obviated  by 
the  action  o£  the  plaintiff.  The  court  gave  him  his  choice 
to  accept  a  reversal  of  the  judgment  and  a  new  trial  upon  the 
merits,  or  to  remit  the  sum  which,  in  the  judgment  of  the 
court,  was  in  excess  of  the  amount  that  ought  to  have  been 
recovered.  The  plaintiff  elected  to  receive  the  amount  of  the 
judgment  less  the  excess.  By  this  election  he  was  bound. 
He  obtained  a  judgment  which  he  would  not  have  received 
had  he  not  assented  to  the  action  of  the  court.  That  he  as- 
sented reluctantly  does  not  alter  the  case.  By  giving  consent 
he  became  bound  by  the  action  of  the  court."  {Iron  B.  B. 
Co.  V.  Mowery,  36  Ohio  St.  418,  [38  Am.  Rep.  597].) 

The  judgment  is  afSrmed. 

Kerrigan,  J.,  and  Itichards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  19,  1919. 

All  the  Justices  concurred,  except  Lennon,  J^  who  was 
absent. 


[dr.  No.   2560.    Second  Appellate  District,  Divirion  One. — April  22, 

1919.] 

WINIFRED  P.  MARR,  AppeUant,  v.  CITY  OP  GLENDALB 
)  et  al.,  Respondents.   , 

[1]  Waters  and  Watbb  Bights  —  Use  of  Watee  of  PAETicuuim 
Stream — ^Rioht  of  Company  to  Supply  Other  Water.— Where  a 
property  owner  haa  no  interest  in  the  wat^r  of  a  particular  stream 
from  which  the  company  furnishing  her  with  water  obtains  its  sup- 
ply, she  has  no  right  to  complain  because  such  company  sells  all 
or  any  part  of  the  water  from  which  it  supplied  her  at  any  par- 
ticular time,  so  long  as  it  keeps  in  its  pipes  other  water  of  fair 
quality  and  reasonable  in  quantity  and  pressure. 

[2]  Id. — bright  op  Water  Company  to  Abandon  Business. — Where 
such  property  owner  was  without  any  right  of  use  in  the  water  itself, 
even  though  the  company  had  abandoned  its  busineas  of  supplying 
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property  owners  witb  water  and  thus  left  its  supply  pipes  emptj, 
she  could  not  have  complained. 
[3]  L). — Supplying  of  Water  bt  Municipalitt  —  Bight  to  Compel 
Extension  of  System. — ^From  the  fact  that  a  municipality  may 
^T^g^e  in  the  business  of  supplying  its  inhabitants  with  water,  it 
does  not  follow  that  every  property  owner  or  taxpayer,  however 
remote  his  land  may  be  situated  from  the  distributing  system,  can 
by  mandate  compel  sueh  extension,  of  the  system  as  will  make  avail- 
able to  him  that  supply.  It  would  be  most  unreasonable  to  hold 
that  a  municipality  must  establish  an  expensive  system  of  distribut- 
ing lines  to  reach  isolated  inhabitants  or  to  supply  one  or  two  per- 
sons living  in  places  remote  from  well-settled  districts;  and  more 
particularly  is  this  true  where  the  person  asking  for  such  service 
already  has  at  his  door  water  in  sufficient  quantity  and  of  reason- 
ably good  quality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wimlred  F.  Marr,  in  pro,  per.,  for  Appellant 

Evans,  Abbott  &  Pearce  and  W.  E.  Evans  for  Respondents. 

JAMES,  J. — ^Appeal  from  a  judgment  denying  to  the 
plaintiff  a  writ  of  mandate.  Plaintiff  brought  this  action  for 
the  purpose  of  compelling  the  city  of  Glendale  and  its  offi- 
cers to  furnish  her  water  for  domestic  and  other  uses.  Her 
complai;it  contained  three  causes  of  action,  the  first  and  third 
of  which  only  were  relied  upon  at  the  trial.  Under  the  first 
alleged  cause  of  action  the  right  claimed  was  that  of  a  prop- 
erty owner  who,  having  been  regularly  served  with  water  by 
the  vendor  thereof,  is  arbitrarily  cut  off  from  the  supply. 
The  right  claimed  under  the  third  alleged  cause  of  action  was 
different  and  depended  mainly  upon  the  question  as  to 
whether  an  inhabitant  of  a  city,  which  city  is  engaged  in 
furnishing  water  for  the  use  of  such  inhabitants,  can  in  every 
case  compel  the.  municipality  to  connect  the  property  of 
such  inhabitant  with  its  supply  pipes.  In  the  first  alleged 
cause  of  action  plaintiff  set  forth  that  a  number  of  years 
prior  to  the  date  of  the  commencement  of  the  action  her  prop- 
erty had  been  connected  to  a  four-inch  water  main  owned  by 
the  Glendale  Consolidated  Water  Company,  which  main  was 
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in  turn  supplied  from  a  certain  stream  flowing  in  Verdugo 
Canyon ;  that  this  pipe  was  disconnected  from  the  stream  sev- 
eral years  prior  to  the  commencement  of  the  action  and  that 
subsequent  to  its  being  so  disconnected  the  city  of  Glendale 
acquired  all  the  water  rights  and  the  distributing  system  of 
said  Consolidated  Water  Company,  and  that  subsequent 
thereto  plaintiff's  property  had  been  without  water,  except 
such  as  was  brought  upon  it  by  use  of  a  pail.  Jn  the  third 
cause  of  action  facts  were  set  forth  showing  that  the  city  of 
Glendale  had  engaged  in  the  business  of  supplying  water  to 
its  inhabitants  and  had  acquired  a  water  system  for  that  pur- 
pose. The  answer  denied  that  plaintiff's  property  was  not 
provided  with  a  water  service,  although  it  was  admitted  that 
this  service  was  not  being  given  by  the  city  of  Glendale. 
The  preliminary  facts,  as  stated  by  the  complaint,  were  ad- 
mitted and  an  aflSrmative  defense  was  made  which  was  avail- 
able in  answer  to  both  the  first  and  third  causes  of  action. 
In  this  defense  it  was  alleged  as  follows:  **The  defendants 
allege  that  the  property  mentioned  in  plaintiff's  petition  is 
located  in  the  Verdugo  Canyon,  more  than  one  mile  north  and 
east  of  any  of  the  distributing  lines  used  in  connection  with 
the  water  system  of  the  city  of  Glendale ;  that  said  property 
is  located  at  an  elevation  of  more  than  two  hundred  feet  above 
any  reservoir  owned  by  said  city  from  which  water  could  be 
furnished  to  her  from  its  present  distribution  system.  That 
in  order  to  furnish  the  plaintiff  with  water  for  domestic  use 
the  city  of  Glendale  would  be  compelled  to  construct  a  reser- 
voir somewhere  in  the  vicinity  of  plaintiff's  property  at  such 
an  elevation  as  is  necessary  to  furnish  proper  pressure,  and 
would  then  have  to  lay  and  conduct  pipes  from  such  reser- 
voir to  plaintiff's  said  property,  all  of  which  would  amount 
to  a  large  expenditure  on  the  part  of  the  defendant  City  of 
Glendale,  such  as  would  not  be  justified  from  any  income 
that  could  be  derived  from  such  construction;  that  at  this 
time  and  for  many  years  prior  thereto  the  Forest  Grove  Land 
and  Water  Company  and  its  predecessors  in  interest,  who  are 
the  original  owners  and  subdividers  of  the  tract  of  land  on 
which  plaintiff  is  located,  owns,  operates,  and  conducts  a  dish 
tributing  system  in  said  tract  and  that  plaintiff's  said  prop- 
erty is  bounded  on  the  east  and  south  by  the  distributing  line 
laid  in  the  street  abutting  plaintiff's  said  property,  from 
which  line  the  plaintiff  could  receive  adequate  water  service  j 
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that  said  Forest  Grove  Land  and  Water  Company's  system 
was  constructed  for  the  express  purpose  of  furnishing  this 
plaintiflf  and  other  residents  of  this  vicinity  with  water  for 
domestic  uses,  and  defendants  are  informed,  and  upon  said 
information  and  belief  'all^e,  that  the  reason  why  plaintiff 
is  not  now  receiving  water  from  said  Forest  Grove  Land 
and  Water  Company  is  that  she  has  been  disconnected  by  said 
company  by  reason  of  nonpayment  of  her  water  bills.  De- 
fendants allege  furthermore  that  they  could  not  furnish  the 
plaintiff  water  service  on  her  said  property  without  parallel- 
ing the  lines  of  said  private  water  company,  and  in  event  this 
defendant  should  be  required  to  so  parallel  the  lines  of  said 
water  company,  it  would  be  necessary  for  this  defendant.  City 
of  Glendale,  to  charge  much  more  for  such  service  than  she 
would  be  required  to  pay  to  said  private  water  company  for 
similar  service ;  that  the  defendant  City  of  Glendale  has  never 
furnished  any  water  to  any  residents  of  the  city  of  Glendale 
located  in  said  Verdugo  Canyon  for  the  reasons  hereinabove 
set  forth."  The  court  found  the  facts  in  accordance  witi 
this  special  defense,  which  showed  that  appellant's  property 
had  available  to  it  adequate  water  supply  and  service  pipes, 
and  showed,  contrary  to  plaintiff's  allegations,  that  when  the 
four-inch  pipe  had  been  disconnected  from  the  stream,  it  was 
supplied  with  water  from  another  source  and  that  that  supply 
had  subsequent  thereto  been  continuous  and  adequate  and 
that  the  pipes  carrying  the  same  immediately  abutted  plain- 
tiff's property;  it  showed  that  for  the  city  to  be  compelled 
to  extend  its  system  to  the  property  of  appellant  would  cause 
the  municipality  great  expense.  It  further  showed  that 
plaintiff  could  receive  all  the  water  she  needed  by  merely 
complying  with  the  rules  and  regulations  of  the  company 
owning  the  supply  pipe  abutting  her  property,  which  rules 
and  regulations  we  must  assume  were  reasonable. 

Plaintiff  makes  no  contention  that  she  had  any  right  to 
the  use  of  the  waters  of  the  particular  stream  from  which 
the  four-inch  pipe  passing  her  property  originally  received 
its  supply;  in  other  words,  she  had  no  right  in  any  part  of 
the  water  at  any  time.  With  that  admission,  and  with  the 
facts  as  pleaded  in  the  answer  and  found  by  the  court  before 
us,  we  can  see  little  reason  to  give  any  extended  consideration 
to  the  claim  made  under  the  first  alleged  cause  of  action. 
[1]    Appellant  having  no  interest  in  the  water,  would  have 
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no  right  at  all  to  complain  because  the  company  furnishing 
her  might  have  sold  all  or  any  part  of  the  water  from  which 
it  supplied  her  at  any  particular  time,  so  long  as  it  kept  in 
its  pipes  other  water  of  fair  quality  and  reasonable  in  quan- 
tity and  pressure.  And  this  is  exactly  what  the  company  did, 
under  the  facts  as  they  were  alleged  and  determined  to  be. 
[2]  Without  any  right  of  use  in  the  water  itself,  even  though 
the  company  had  abandoned  its  business  of  supplying  prop- 
erty owners  with  water  and  thus  left  its  supply  pipes  empty, 
plaintiff  could  not  have  complained.  *'We  do  not  mean  to 
say  that  a  corporation  engaged  in  the  distribution  of  water 
to  public  uses  may  not  abandon  its  property  and  quit  the 
business,  without  being  subject  to  mandatory  proceedings  to 
compel  it  to  continue  to  carry  it  on.  It  may  find  it  impos- 
sible to  go  on.  Its  supply  may  become  exhausted  or  be  in- 
sufScient  for  paramount  needs;  the  rates  fixed  by  law  may  be 
too  small  to  enable  it  to  operate  at  a  profit  or  without  sub- 
stantial loss;  or  it  may  conclude,  without  reason  which  the 
law  would  consider  suflBcient,  that  it  will  not  continue.  In 
case  of  a  natural  person  it  might  become  physically  impos- 
sible. We  do  not  intend  to  declare  that  in  any  such  case 
mandatory  process  would  be  issued  to  compel  the  personal 
performance  of  the  duty.''  {Fellows  v.  City  of  Los  Angeles, 
151  Cal.  52,  [90  Pac.  137].)  This  case  does  not  reach  that  far 
in  its  facts ;  plaintiff  has  never  been  deprived  of  the  right  to 
take  water  from  the  pipes  abutting  her  property  and  her 
supply  from  that  source  would  be  adequate  and  sufficient. 

[8]  Under  the  third  alleged  cause  of  action,  we  think, 
also,  the  facts  as  found  by  the  court  are  such  as  to  conclu- 
sively bar  the  plaintiff  from  any  right  to  the  relief  herein 
sought.  From  the  fact  that  the  municipality  may  engage 
in  the  business  of  supplying  its  inhabitants  with  water,  it  does 
not  follow  that  every  property  owner  or  taxpayer,  however 
remote  his  land  may  be  situated  from  the  distributing  system, 
can  by  mandate  compel  such  extension  of  the  system  as  will 
make  available  to  him  that  supply.  It  would  be  most  un- 
reasonable to  hold  that  a  municipality  must  establish  an  ex- 
pensive system  of  distributing  lines  to  reach  isolated  inhabi- 
tants or  to  supply  one  or  two  persons  living  in  places  remote 
from  well-settled  districts ;  and  more  particularly  is  this  true 
where  the  person  asking  for  such  service  already  has  at  his 
door  water  in   sufficient   quantity  and  of   reasonably  good 
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quality.    In  our  opinion,  the  appellant  failed  to  show  facts 
which  would  justify  the  court  in  extending  to  her  the  relief 
demanded  in  her  complaint. 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  Qourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  19,  1919. 

All  the  tTUstices  concurred,  except  Lennon,  J.,  who  was 
absent 


[Civ.  No.  1685.    Third  Appeflate  District.— April  22,  1919.] 

R.  E.  L.  GOOD,  Respondent,  v.  GEORGE  E.  BROWN  et  al.. 

Appellants. 

[1]   MOBTOAOBS — SlONATDBB  BT  WlTB— BKLATIN«  TO  OBUOATION.— Where 

the  wife  signs  a  mortgage  given  as  security  for  the  payment  of  a 
eommnnity  debt,  she  is  not  merely  a  surety,  but  one  of  the  prin- 
cipal obligors  to  the  mortgage. 

[2]  Id. — Hypothecation  of  Community  Interest — CoNsroiatATioN. — 
A  promise  by  the  mortgagee  "to  put  up  barley  and  groceries  and 
summer- fallow  the  land,"  and  to  bring  no  action  until  after  harvest, 
constitutes  sufficient ,  consideration  to  support  the  hypothecation  by 
the  wife  of  her  interest  in  the  community  real  estate. 

[3]  Id.— Existence  of  Prior  Mortgage— Etfect  on  Foreclosure  of 
Subsequent  Mortgage. — The  foreclosure  of  a  mortgage  will  not  be 
barred  by  the  existence  of  another  prior  mortgage  which  is  security 
for  the  same  debt,  even  though  the  prior  one  is  a  chattel  mortgage. 

[4]  Id. — Foreclosure  —  Marshaung  of  Assets  —  Preservation  of 
Homestead. — Where  a  creditor  holds  two  mortgages  as  security  for 
the  same  indebtedness,  one  of  which  covers  real  property  on  which 
a  declaration  of  homestead  has  been  duly  executed  and  recorded, 
the  humane  policy  of  the  law  requires  that  such  homestead,  if  pos- 
sible, be  preserved  for  the  use  and  home  of  the  family,  and  that  the 
creditor  first  exhaust  the  other  security  in  satisfaction  of  the  indebt- 
edness. 

40  Oal.  App. — 48 
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[5]  Id. — ^Effect  oy  Secubity  Being  Included  in  Two  Mortgages — 
Eights  Where  Both  Cover  Community  Property. — I^  can  make 
no  difference  in  the  application  of  the  principle  requiring  the  cred- 
it*or  to  first  exhaust  other  than  the  homestead  property  g^yen  as 
security  that  the  security  is  included  in  two  mortgagee  instead  of 
one,  or  that  one  covers  personal  property  instead  of  real  estate; 
nor  is  the  question  affected  in  the  least  by  the  fact  that  both  mort- 
gages cover  community  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County.    W.  M.  Conley,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  Klette  for  Appellants. 

C.  K.  Bonestell  and  Kitt  Gould  for  Respondent. 

BURNETT,  J.— The  appeal  is  from  a  judgment  of  fore- 
closure of  a  mortgage  on  real  estate.  On  the  twelfth  day  of 
June,  1912,  the  defendant  George  E.  Brown  delivered  his 
promissory  note  in  the  sum  of  one  thousand  dollars,  payable 
ninety  days  after  dale,  to  the  plaintiff,  and  to  secure  its 
payment  executed  a  chattel  mortgage  upon  certain  personal 
property.  Defendant  Cynthia  Brown  was  not  a  party  to 
this  note  or  mortgage,  and  when  this  suit  was  brought  no  ac- 
tion had  been  taken  toward  enforcing  said  chattel  mortgage, 
and  it  existed  as  a  valid  lien  on  said  i>er8onal  property. 
Thereafter,  on  February  27,  1914,  both  of  said  defendants 
executed  the  real  estate  mortgage  to  secure  the  payment  of 
this  note.  The  land  is  community  property,  and  prior  to  the 
execution  of  said  mortgage  the  said  defendant  Cynthia  Brown 
had  executed  and  recorded,  in  due  form,  a  declaration  of 
homestead  on  said  property. 

The  foregoing  facts  are  undisputed,  and  in  addition  it  is 
claimed  by  appellants  that,  when  the  real  estate  mortgage 
was  signed  by  Cynthia  Brown,  it  was  agreed  that  the  mort- 
gagee would  first  exhaust  the  security  on  the  personal  prop- 
erty before  resorting  to  the  real  estate  mortgage. 

The  contentions  of  appellants  are  these:  First,  respondent 
was  required  to  exhaust  the  personal  property  security  before 
resorting   to  the   foreclosure    of   the   real  estate  mortgage;" 
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second,  Cynthia  J.  Brown  was  a  surety  on  the  second  obli- 
gation, and  by  virtue  of  section  2850  of  the  Civil  Code  she 
had  a  right  to  demand  that  the  property  of  the  principal, 
that  isi  the  personal  property,  be  first  applied  to  the  discharge 
of  the  obligation,  or,  at  least,  by  reason  of  the  homestead, 
such  was  in  effect  the  situation ;  and,  third,  by  virtue  of  said 
agreement,  plaintiff  was  obligated  to  resort  first  to  the  per- 
sonal security. 

As  to  the  last  of  these,  it  may  be  dismissed  with  the  state- 
ment that  plaintiff  testified  positively  that  there  was  no  such 
agreement,  and  we  are  bound  by  the  finding  to  that  effect. 

The  other  contentions  may  be  considered  together,  and  to 
understand  them  fully  some  additional  facts  should  be  stated. 
Before  the  real  estate  mortgage  was  executed.  Good  became 
dissatisfied  with  the  chattel  mortg&ge  security  and  notified 
Brown  that  unless  further  security  should  be  forthcoming  he' 
would  be  compelled  to  take  possession  of  said  personal  prop- 
erty and  dispose  of  it.  Good  testified  as  to  this:  '*Well,  I  got 
Mr.  Brown  into  the  store  and  told  him  that  it  was  absolutely 
necessary  that  I  foreclose  this  chattel  mortgage  unless  I  was 
given  additional  security,  because  the  stock  was  getting  older 
every  day  and  being  much  abused  by  the  work  given  them 
and  my  security  was  not  suflBcient.  He  at  that  time  made  a 
promise  to  me  that  he  would  give  me  a  mortgage  on  a  piece 
of  property  with  his  wife's  signature  to  it.  Later  he  brought 
the  mortgage  in  and  delivered  it  to  me  in  my  office  at  Clovis 
and  I  recorded  it."  The  following  questions  and  answers  in- 
dicate the  nature  of  Mrs.  Brown's  connection  with  the 
transaction:  *'Q.  (By  the  Court.)  Mrs.  Brown,  why  did  you 
sign  the  mortgage!  A.  Simply  because  I  wanted  to  get  this 
money  to  go  on  with  the  grain  and  harvest  and  to  do  summer- 
fallowing.  Mr.  Brown  gave  us  to  understand  that  there  was 
only  between  six  or  seven  hundred  on  the  thousand.  If  I 
signed  it  Mr.  Good  was  to  put  up  barley  and  groceries  and 
summer-fallow  the  land.  My  husband  told  me  this.  Q.  You 
signed  it  upon  your  husband's  statement  to  you  that  Mr.  Good 
would  furnish  three  hundred  dollars  more  over  the  amount 
that  was  for  the  purpose  of  buying  provisions!    A.  Yes." 

It  may  be  further  stated  that  the  plaintiff  testified  that  he 
agreed  not  to  bring  an  action  to  foreclose  until  after  harvest. 
[1]    It  thus  appears  that  Mrs.  Brown  was  not  a  surety  but 
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one  of  the  principal  obligors  to  the  mortgage,  which  was  exe- 
cuted to  secure  the  payment,  of  a  community  debt,  [2]  and 
the  promise  *'to  put  up  barley  and  groceries  and  summer- 
fallow  the  land"  and  to  bring  no  action  until  after  harvest 
afforded  sufficient  consideration  to  support  the  hypothecation 
of  her  interest  in  the  community  real  estate.  As  to  this  posi- 
tion we  deem  the  citation  of  authorities  unnecessary. 

[3]  As  to  the  claim  that  the  personal  security  should  have 
been  exhausted  first,  the  general  rule  seems  to  be  that  the 
foreclosure  of  a  mortgage  will  not  be  barred  by  the  existence 
of  another  prior  mortgage  which  is  security  for  the  same 
debt.  '  (1  Wiltsee  on  Mortgage  Foreclosure,  sec.  308.) 

Under  the  general  weight  of  authority,  the  rule  is  the  same 
where  the  prior  one  is  a  chattel  mortgage  (Id.,  sec.  309),  al- 
though it  has  been  held  otherwise  in  Alabama.  {Soger  v. 
Weakly,  2  Port.  (Ala.)  516.) 

[4]  'But  the  situation  is  changed  by  the  fact  that  a  home- 
stead had  attached  to  the  real  property,  and  it  is  the  humane 
policy  of  the  law  to  preserve,  if  possible,  the  homestead  for 
the  use  and  home  of  the  family. 

The  principle  is  developed  and  well  expressed  in  Blood  y. 
Munn,  155  Cal.  228,  [100  Pac.  694].  Therein  the  mortgagee 
held  a  lien  on  two  parcels  of  land,  one  being  the  homestead 
of  the  mortgagor  and  the  other  a  tract  not  having  that  char- 
acter. Discussing  the  relation  of  the  parties  to  the  enforce- 
ment of  the  lien,  the  supreme  court  said  that  the  homestead 
claimants  ''stand  in  the  same  situation  as  a  surety  for  the 
payment  of  a  debt,  or  the  situation  of  a  third  person  who 
had  a  lien  upon  or  interest  in  only  one  of  two  mortgaged 
parcels,  with  respect  to  a  prior  mortgage  upon  both.'*  After 
declaring  the  equitable  right  of  such  surety  or  third  person, 
and  that  the  right  of  a  homestead  claimant  is  as  sacred  as 
that  of  a  surety,  the  court  proceeds:  ''For  these  reasons  it 
has  been  decided  that  the  homestead  claimant  may  have  his 
homestead  protected  and  preserved  as  far  as  possible,  when  it 
is  covered  by  a  mortgage  which  also  includes  other  property, 
by  requiring  the  other  property  to  be  sold  and  applied  upon 
the  debt  before  the  sale  of  the  homestead."  In  supx)ort  of 
this  doctrine  a  large  number  of  authorities  is  cited.  We  shall 
go  no  further  in  that  direction  than  to  quote  the  following 
from  2  Freeman  on  Executions,  section  440:  "Perhaps  a  more 
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difficult  question  is,  May  one  who  has  a  lien  on  homestead  and 
other  property  be  compelled  by  the  homestead  claimants  to 
first  resort  to  the  latter  t  On  the  other  side,  it  is  insisted  that 
the  right  to  compel  a  marshalling  of  assets  never  existed  in 
favor  of  judgmept  debtors  but  only  on  behalf  of  persons 
claiming  under  them,  and  that  the  creation  of  the  lien  by  the 
homestead  claimants  was,  in  effect,  an  agreement  on  their 
part  that  the  lienholder  might,  at  )iis  discretion,  sell  any  of 
the  property  which  was  subject  to  such  lien,  and  that  such 
agreement  precludes  such  claimante  from  exercising  any  con- 
trol over  such  discretion.  But  homestead  laws  should  be 
liberally  construed,  and  no  intention  should  be  presumed; 
nor  should  any  interpretation  be  indulged  which  is  at  vari- 
ance with  the  natuiral  and  obvious  purpose  of  the  parties. 
.  .  .  Hence  a  mortgage  on  a  homestead,  and  other  property 
may  fairly  be  interpreted  as  a  waiver  of  the  homestead  right 
only  as  far  as  may  be  necessary  to  secure  the  debt;  in  other 
words,  as  a  stipulation  that  the  homestead  may  be  sold,  if 
the  other  property  proves  inadequate  to  satisfy  the  mort- 
gagee's demand.  Under  this  i  jterpretation,  the  homestead 
claimants  are  entitled  to  compel  the  sale  of  the  other  property 
in  preference  to  the  homes  Lead  and  need  not  submit  to  the  sale 
of  the  homestead  until  the  other  securities  have  been  ex- 
hausted, without  fully  discharging  the  debt." 

[6]  Of  course,  it  can  make  no  difference  in  the  application 
of  the  principle  that  the  security  is  included  in  two  mortgages 
instead  of  one,  or  that  one  covers  personal  property  instead 
of  real  estate.  In  fact,  there  would  seem  to  be  greater  reason 
in  case  of  a  chattel  mortgage  to  compel  the  mortgagee  to 
resort  to  that  before  demanding  a  sale  of  the  homestead. 

Nor  do  we  think  that  the  question  is  affected  in  the  least 
by  the  fact  that  the  chattel  mortgage  covered  community  prop- 
erty as  did  the  homestead.  If  the  personal  property  had  been 
the  separate  estate  of  the  husfcand,  the  wife,  regardless  of  the 
consideration  of  the  homestead,  could,  probably,  compel  a 
resort  to  said  personal  property  before  a  foreclosure  of  the 
mortgage  of  the  community  property. 

The  ruling  principle  here  is,  though,  as  we  understand  it, 
the  superior  solicitude  of  a  court  of  equity  for  the  preserva- 
tion of  a  homestead  over  other  property  not  charged  with  that 
character. 
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We  think,  therefore,  that  the  court  should  have  suspended 
judgment  in  the  suit  until  such  time  as  plaintiff  had  exhausted 
the  security  under  said  chattel  mortgage. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  19,  1919. 

All  the  Justices  concurredy  except  Lennon,  J.,  who  was 
absent 


[Civ.  No.  2830.    First  Appellate  District,  Division  One. — April  23,  1919.] 

A.  B.  GRANTHAM,  Appellant,  v.  W.  F.  ORDWAY  et  al., 
Respondents. 

NoNsxnT — When  Peopeb. — A  court  may  grant  a  nonsuit  only  when, 
disregarding  the  conflicting  evidence  and  giving  to  plaintiff's  evi- 
dence all  the  value  to  which  it  is  legally  entitled,  therein  indulging 
in  every  legal  inference  which  may  be  drawn  from  the  evidence,  the 
result  is  a  determination  that  there  is  no  evidence  of  sufficient 
substantiality  to  support  a  verdict  in  favor  of  plaintiff  if  such 
verdict  was  given. 

Evidence — Presumptions. — Whenever  under  a  given  state  of  facts 
a  presumption  arises,  such  presumption  is  itself  evidence. 
Id. — Conflict  of  Evidence. — A  presumption,  even  if  disputable, 
-^ill  raise  a  conflict  which  is  sufficient  to  support  a  finding  made  in 
accordance  therewith,  even  though  there  b^  evidence  to  the  contrary. 
Whether  a  presumption  has  been  controverted  is  a  question  of  fact. 
Employer  and  Employee — Liability  fob  Torts. — Where  a  ser- 
vant, acting  within  the  general  scope  of  his  employment  and  au- 
thority, injures  one,  the  employer  may  be  held  liable. 
Id. — Driving  of  Automobile — Scope  of  Employment — Presump- 
tion— CoNFUCTiNO  Evidence — Question  for  Jury. — Where  it  is  ad- 
mitted that  the  automobile  which  struck  the  plaintiff  belonged  to 
the  defendant  employer  and  that  the  person  driving  was  its  em- 
ployee, the  presumption  arises  that  such  person  was  acting  within 
the  general  scope  of  his  authority;  and  such  presumption  is  iiot 
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destroyed  as  a  matter  of  law  by  the  testimony  of  such  employee 
that  he  was  acting  on  his  personal  business.  The  question  of  whether 
he  was  so  acting  becomes  a  question  of  fact  for  the  jury  to  decide. 
[6]  Negligence  —  Personal  Injubies  by  Automobile  —  Action  fob 
Damages  —  Prima  Facie  Case  Against  E'mployer  —  Nonsuit  — 
Error. — In  an  action  for  damages  for  personal  injuries  received 
through  being  struck  by  an  automobile  driven  by  an  employee  of  a 
corporation,  proof  of  the  ownership  of  the  automobile  by  the  corpora- 
tion and  its  operation  at  the  time  of  the  accident  by  such  employee 
establishes  a  prima  facie  case  against  the  corporation;  and  where 
the  testimony  of  such  employee  is  not  so  convincing,  or  free  from 
justifiable  doubt,  as  to  amount  to  an  admission  by  the  plaintiff, 
who  offers  his  testimony  in  evidence,  or  to  eliminate  the  presump- 
tion that  such  employee  at  the  time  of  the  collision  was  engaged 
upon  the  business  of  his  employer,  the  trial  court  commits  error 
in  granting  a  nonsuit  as  to  the  corporation. 

APPEAL  from  a  judgment  6i  the  Superior  Court  of 
Fresno  County.    Geo.  E.  Church,  Judge.    Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  M.  Drew  for  Appellant. 

Manning,  Thompson  and  Hoover  for  Respondenta 

WASTE,  P.  J.— This  is  an  appeal  by  the  plaintiff  from 
that .  iwrtion  of  the  judgment,  entered  by  the  court  in  the 
above  case,  giving  defendant  Pacific  Acreage  Company,  a 
corporation,  judgment  on  motion  for  nonsuit. 

Plaintiff  was  injured,  during  the  business  hours  of  the  day, 
by  an  automobile  driven  by  the  defendant  Ordway,  and  ad- 
mittedly owned  by  the  defendant  Pacific  Acreage  Company, 
as  to  which  defendant  the  nonsuit  was  granted.  It  was  like- 
wise admitted  that  at  the  time  of  the  accident  Ordway  was 
in  the  employ  of  the  Pacific  Acreage  Company,  the  dis- 
claimer of  liability  by  that  defendant  resting  upon  the  de- 
nial that  at  that  time  Ordway  was  the  agent  of  the  company, 
or  acting  within  the  scope  of  his  employment. 

In  addition  to  these  admissions,  it  was  shown  that  Ordway 
was  the  son  of  the  president  of  the  Pacific  Acreage  Company 
and  was  the  general  manager  of  the  company  *8  ranch,  located 
near  Fresno.  His  work  was  mainly  in  managing  operations 
on  the  ranch,  he  purchasing  supplies  and  having  men  working 
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under  him.  He  testified  that  he  "came  and  went  as  he  chose, 
60  long  as  he  kept  the  business  of  the  Pacific  Acreage  Com- 
pany moving  and  attended  to.  He  went  to  town  and  various 
other  places,  as  he  saw  fit.  Nobody  dictated  to  him  when  he 
should  go  and  when  he  should  come  back."  He  used  the 
automobile  of  the  company,  apparently,  as  he  pleased,  and  in 
going  about  for  the  purpose  of  purchasing  the  necessary  sup- 
plies for  the  ranch  and  attending  to  its  business. 

Plaintiff  introduced  the  deposition  of  the  defendant  Ord- 
way, SL  part  of  his  case,  in  which  Ordway  testified  that  on 
the  morning  of  the  accident  he  had  driven  from  the  Pacific 
Acreage  Company's  ranch  in  the  automobile  to  Fresno,  for 
the  sole  purpose  of  purchasing  a  banjo,  which  he  had  previ- 
ously ordered;  that,  the  purchase  concluded,  he  did  not 
remember  having  stopped  at  any  other  place  in  town;  that 
the  purchase  of  the  banjo  was  his^  main  object,  and,  that 
accomplished,  that  was  all  he  was  thinking  of ;  that  he  made 
no  purchases  for  the  Pacific  Acreage  Company  and  did  noth- 
ing whatsoever  for  the  company. 

In  support  of  his  claim  that  the  court  erred  in  granting  the 
motion  for  nonsuit  on  the  foregoing  testimony,  the  appellant 
relies  upon  the  manifest  conflict,  arising  in  the  case  from  the 
weight  which  must  be  given  certain  presumptions,  as  to  the 
liaj[>ility  of  the  defendant  Pacific  Acreage  Company  result- 
ing from'  the  admitted  facts  in  the  case,  as  against  the  tes- 
timony of  defendant  Ordway  tending  to  completely  over- 
throw such  presumptions. 

[1]  **A  court  may  grant  a  nonsuit  only  when  disregard- 
ing the  confiicting  evidence,  giving  to  plaintiff's  evidence  all 
the  value  to  which  it  is  legally  entitled,  therein  indulging  in 
every  legal  inference  which  may  be  drawn  from  the  evidence, 
the  result  is  a  determination  that  there  is  no  evidence  of 
sufficient  substantiality  to  support  a  verdict  in  favor  of 
plaintiflf  if  such  verdict  was  given."  {Per era  v.  Panama- 
Pacific  Int.  Exp.  Co.,   179  Cal.  63,  [175  Pac.  454].) 

[2]  Whenever  under  a  given  state  of  facts  a  presumption 
arises,  such  presumption  is  itself  evidence.  Courts  and 
jurors  are  not  bound  to  decide  in  conformity  with  the  decla^ 
ration  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  ttieir  minds,  against  a  less  number,  or  against 
a  presumption,  or  other  evidence,  satisfying  their  minds. 
(Code  Civ.  Proc.,  see.  2061,  subd.  2.)     [3]    A  presumption, 
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even  if  disputable,  will  raise  a  conflict  which  is  sufiScient  to 
supi)ort  a  finding  made  in  accordance  therewith,  even  though 
there  be  evidence  to  the  contrary.  Whether  a  presumption 
has  been  controverted  is  a  question  of  fact.  {Fanning  v. 
Green,  156  Cal.  279,  [104  Pac.  308] ;  Moore  v.  Ooidd,  151 
Cal.  726,  [91  Pac.  616] ;  People  v.  MUner,  122  Cal.  171,  [54 
Pac.  833] ;  People  v.  Siemsen,  153  Cal.  390,  [95  Pac.  863].) 

Section  1963  of  the  Code  of  Civil  Procedure  is  as  follows : 

"All  other  presumptions  are  satisfactory,  if  uncontra- 
dicted. They  are  denominated  disputable  presumptions, 
and  may  be  controverted  by  other  evidence.  The  following 
are  of  that  kind:  .  .  . 

''20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed." 

[4]  The  general  principle,  that  where  a  servant,  acting 
within  the  general  scope  of  his  employment  and  authority, 
injures  one,  the  employer  may  be  held  liable,  is  not  disputed 
in  this  case,  the  respondents'  contention,  as  before  indicated, 
being  that  at  the  time  of  the  accident  the,  defendant  Ordway 
had  departed  from'  the  usual  line  of  his  employment  and  was 
transacting  business  purely  personal,  and  having  no  relation 
to  the  business  of  his  employer. 

[6]  Under  the  decisions  of  this  and  other  states,  however, 
from  the  admitted  fact  of  ownership  of  the  automobile  by 
defendant  Pacific  Acreage  Company  and  its  employment  of 
Ordway,  a  presumption  arose  that  Ordway  was  acting  within 
the  general  scope  of  his  authority,  to  such  an  extent  as  to 
bind  his  employer.  Upon  these  facts  being  admitted  in  the 
case,  the  question  as  to  whether  Ordway  was  so  acting  became 
a  question  for  the  jury  to  decide.  (Adams  v.  Wiesendanger, 
27  Cal.  App.  593,  [150  Pac.  1016].)  The  automobile  being 
admitted  to  belong  to  the  defendant  Pacific  Acreage  Com- 
pany, a  presum-ption  arose  that  it  was  used  for  its  benefit  and 
on  its  own  account.  That  presumption  was  not  destroyed  as 
matter  of  law  by  the  testimony  of  defendant  Ordway. 
"Even  though  his  explanation  of  the  use  of  the  car  would 
absolve  him  if  credited,  the  question  of  whether  it  should  be 
credited  was  one  of  fact  for  the  jury."  (Schreiber  v.  Mat- 
lack,  90  Misc.  Rep.  667,  [154  N.  T.  Supp.  109] ;  Ferris  v.  Ster- 
ling, 214  N.  Y,  249-253,  [Ann.  Cas.  1916D,  1161,  108  N.  E. 
406].)  In  thfe  latter  case  there  was  much  conflicting  testi- 
mony, and  the  court  held  that  the  fact  that  defendant  was 
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owner  of  the  automobile,  and  the  chauffeur  in  his  employ  to 
operate  it,  was  sufl&cient  to  make  out  a  prima  facie  case  that 
the  chauffeur  was  acting  within  the  scope  of  his  employment 
at  the  time  of  the  accident,  but  that  the  prima  facie  showing 
was  not  conclusive,  and  if  the  testimony  of  the  chauffeur  that 
he  took  the  automobile  for  his  own  business  was  true  the 
owner  was  not  responsible.  In  an  action  for  injuries  to 
plaintiff  by  being  struck  by  an  automobile  operated  by  a 
chauffeur,  in  considering  whether  the  car  was  being  used  at 
the  time  for  the  purposes  of  the  corporation  of  which  de- 
fendant was  president,  or  for  his  own  purposes,  or  by  the 
chauffeur  for  purposes  authorized  by  neither  the  corporation 
nor  the  defendant,  the  most  favorable  view  for  the  defendant 
which  can  be  taken  on  appeal  is  that  such  question  was  for 
the  jury  to  determine.  {Benn  v.  Forrest,  21»  Fed.  763,  [130 
C.  C.  A.  277].) 

The  case  of  Jessen  v.  Peterson,  Nelson  Co.,  18  Cal.  App.,  at 
page  353,  [123  Pac.  221],  is  instructive  as  showing  the  kind 
of  evidence  sufficient  to  support  a  verdict  in  this  class  of 
cases.  The  plaintiff,  there,  was  struck  by  a  horse  and  buggy 
owned  by  the  defendant  and  driven  by  its  vice-president.  It 
was  contended  that  the  evidence  was  insufficient  to  support 
the  judgment  in  that  it  failed  to  show  that  the  person  in 
charge  of  the  horse  and  bu^gy  was,  at  the  time  of  the  acci- 
dent, in  any  wise  occupied  in  the  performance  of  any  duty 
relating  to  the  business  of  the  defendant  On  the  appeal 
this  court  said : 

**It  was  an  admitted  fact  in  the.  case  that  the  horse  and 
buggy  belonged  to  the  cori)oration  defendant,  and  that  the 
driver,  Charles  Nilson,  'was  an  officer  of  the  defendant  who 
had  the  right  to  operate  the  buggy.'  Nilson  was  the  vice- 
president  of  the  defendant,  and  testified  as  a  witness  in  its 
behalf.  Upon  his  cross-examination  it  developed  that  in  the 
performance  of  his  duties  as  vice-president  he  'had  no 
regular  hours  whal^oever ;  that  he  had  to  go  around  all  over 
the  city  sometimes ;  had  to  go  out  to  the  park  and  Richmond, 
where  the  corporation  was  working  at  the  time;  had  to  go 
everywhere  and  see  that  the  work  was  all  right.' 

**From  this  it  would  appear  that  in  addition  to  being  vice- 
president  of  the  defendant,  Nilson  was  also  the  general  super- 
intendent of  its  work,  and  that  in  the  performance  of  his 
duties  he  was  granted  a  roving  commission  which  permitted 
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him  to  look  after  the  business  of  the  defendant  at  the  times 
and  in  the  manner  which  best  suited  his  own  convenience. 
It  is  the  accepted  rule  in  this  and  other  jurisdictions  that 
where  an  employee  is  intrusted  with  the  possession  and  oper- 
ation of  a  vehicle,  with  i)ermission  to  use  it  at  his  discretion 
in  the  business  of  the  employer,  the  latter  will  be  held  re- 
sponsible in  damages  for  injuries  inflicted  upon  the  person 
of  another  resulting  from  the  negligence  of  the  employee  in 
the  use  and  operation  of  the  vehicle ;  and  in  such  a  case  it  is 
not  necessary  for  the  person  seeking  damagea  to  prove  that 
at  the  time  of  the  injuries  the  employee  was  engaged  in  ex- 
ecuting any  particular  business  or  specific  command  of  his 
principal.  That  the  employee,  at  the  time  of  the  commission 
of  the  tort,  was  acting  within  the  general  scope  of  his  em- 
ployment, and  that  the  injury  occurred  as  the  result  of  his 
negligence,  is  all  that  need  be  shown  in  order  to  charge  his 
employer  with  liability  for  such  injury.  {Mtdvehill  v.  Bates, 
31  Minn.  364,  [47  Am.  Rep.  796,  17  N.  W.  959] ;  Bahn  v. 
Singer  Mfg.  Co.,  26  Fed.  912;  Biordan  v.  Oas  Consumers* 
Assn.,  4  Cal.  App.  639,  [88  Pae.  809].)" 

The  court  held  **that  the  testimony  of  Nilson,  coupled  with 
the  admitted  fact  that  the  defendant  was  the  owner  of  the 
horse  and  buggy,  and  had  conferred  upon  Nilson  the  right . 
of  using  the  same  in  its  business,  sufficiently  supports  the 
trial  court's  finding  that  the  horse  and  buggy  were  owned  by 
the  defendant,  and  'wholly  in  the  possession  and  under  the 
control  of  the  defendant'  at  the  time  of  the  accident." 

In  the  case  of  Biordan  v.  Oas  Consumers^  Assn.,  supra, 
the  court  with  approval  quoted  from  the  case  of  Mvlve- 
Jvill  V.  Bates,  supra,  where,  in  speaking  of  the  liability  of 
a  defendant  for  the  negligence  of  a  driver,  while  engaged 
in  carrying  a  load  of  poles  for  himself,  the  court  said: 
*'But  here  the  wagon  was  intrusted,  generally,  to  the  driver, 
to  be  used  entirely  at  his  discretion."  In  Bahn  v.  Singer 
Mfg.  Co.,  supra,  the  court  said:  **In  order  to  fix  respon- 
sibility of  the  defendant,  it  is  not  necessary  for  the  plain- 
tiff to  prove  that  the  servant,  for  whose  tort  he  seeks 
damages,  was  at  the  time  of  the  commission  of  the  tort  en- 
gaged in  executing  specific  commands  of  the  defendant.  It 
is  enough  for  him  to  prove  that  the  servant  was  acting  within 
the  general  scope  of  his  employment,  but  this  much  is  neces- 
sary.   If  the  usage  of  the  parties,  under  the  servant's  con- 
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tract  of  hiring,  was  of  such  a  character  that  it  allowed  the 
servant  to  attend  to  his  duties  on  stich  terms  as  suited  his 
convenience,  and  at  the  time  of  the  commission  of  the  tort 
he  was  engaged  in  his  own  private  business,  but  at  the  same 
time  was  pursuing  the  defendant's  business  in  the  service 
for  which  he  was  employed,  the  defendant  would  still  be 
liable." 

[6]  The  admitted  facts  in  the  case  as  to  the  ownership  of 
the  automobile  by  defendant,  the  Pacific  Acreage  Company, 
and  its  operation  at  the  time  of  the  accident  by  its  manager, 
established  a  prima  facie  case  against  the  company.  In  anti- 
cipation of  the  trial,  the  defendant  took  the  deposition  of 
Ordway.  PlaintiflP,  as  i)eTt  of  his  case,  read  this  deposition 
to  the  jury.  Prom  this  deposition,  the  facts  as  hereinbefore 
set  out,  relating  to  his  employment  by  the  Pacific  Acreage 
Company,  and  other  circumstances,'  were  established.  It 
was  shown  thereby  that  at  the  time  of  the  accident  Ordway 
was  operating  the  automobile  of  the  defendant  Pacific  Acre- 
age Company,  under  a  contract  of  hiring  of  such  character 
that  it  allowed  him  to  attend  to  his  duties  as  manager  at  such 
time  and  in  such  manner  which  best  suited  his  own  conveni- 
ence. He  enjoyed  a  "roving  commission"  and  was  intrusted 
with  the  possession  and  operation  of  the  vehiele  with  permis- 
sion to  use  it  at  his  discretion  in  the  business  in  which  he 
was  employed.  {Bdhn  v.  Singer  Mfgf.  Co.,  supra;  lessen  v. 
Peterson,  Nelson  Co.,  supra.) 

Under  the  admitted  circumstances  of  Ordway 's  employ- 
ment, we  are  not  willing  to  hold  that  his  testimony  as  to  the 
manner  in  which  he  performed  his  duties  connected  there- 
with and  his  rather  uncertain  testimony  as  to  his  movements 
following  the  consummation  of  the  personal  busine»,  which 
he  claims  brought  him  from  his  employer's  ranch  some  dis- 
tance into  the  city  of  Fresno,  on  the  day  of  the  accident,  is 
80  convincing,  or  free  from  justifiable  doubt,  as  to  amount 
to  an  admission  by  plaintiflf,  or  to  eliminate  the  presumption 
that  Ordway  at  the  time  of  the  collision  was  engaged  upon 
the  business  of  his  employer.     {Ferris  v.  Sterling,  supra.) 

Furthermore,  plaintiff  is  not  bound  by  Ordway 's  testi- 
mony. "A  party  to  the  record  of  any  civil  action  .  .  .  may 
be  examined  by  the  adverse  party  as  if  under  cross-examina- 
tion, subject  to  the  rules  applicable  to  the  examination  of 
other  witnesses.    The   party   calling  such   adverse   witness 
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Bhall  not  be  bound  by  his  testimony,  and  the  testimony  given 
by  such  witness  may  be  rebutted  by  the  party  calling  him 
for  such  examination  by  other  evidence.**  (Code  Civ.  Proc, 
sec.  2055.) 

The  judgment  in  favor  of  the  defendant  Pacific  Acreage 
Company  is  reversed. 

Richards,  J.,  and  Nourse,  J.,  4>ro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  21, 1919. 


[Civ.  No.  2757.    Pirst  Appeflate  IMstrict,  Division  Two.— April  »3, 1919.] 

MADGE  WETEB,  Respondent,  t.  GUSTAVUS  WEYEB, 
Defendant;  H.  P.  WETEB,  Appellant. 

[1]  AonoN  worn  Divobc»— Vbnub.— The  etatate  requires  that  an  action 
for  divorce  must  be  brought  in  the  county  of  the  residence  of  the 
plaintiff. 

£2]  Id. — JoiNDBB  OF  Fraudulent  Grantee  of  Husband. — A  wife's  ac- 
tion for  divorce  against  her  husband  and  her  husband's  brother,  who 
is  alleged  to  be  the  fraudulent  grantee  of  the  husband,  wherein  the 
wife,  in  addition  to  seeking  a  divorce,  alimony,  counsel  fees,  and 
eosts,  prays  that  the  conveyance  and  transfer  of  her  husband  to  his 
brother  be  decreed  to  be  fraudulent  and  void  as  to  her,  and  that  a 
Hen  be  imposed  upon  the  property  as  security  for  the  payment  of 
such  anms  as  may  be  directed  by  the  court  to  be  paid  by  the  hus- 
band, does  not  constitute  two  causes  of  action;  and  such  case  is 
not  within  the  provisions  of  section  5  of  article  YI  of  the  bonstitu- 
tion  or  section  S02  of  the  Code  of  Civil  Procedure  relating  to  place 
of  triaL 

£3]  Id. — ^Whbn  Section  392,  Code  of  Civil  Procedure,  Appucable. — 
An  action  must  be  wholly  local  in  its  nature  to  require  it  to  be 
brought  in  the  county  designated  by  section  392  of  the  Code  of  Civil 
Procedure. 

£4]  Divorce— Existence  of  Community  Property— Pleading — Proof. 
In  an  action  for  divorce,  in  the  absence  of  an  allegation  that  there 
is  community  property,  the  presumption  is  that  there  is  no  com- 
munity property* 
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[6]  Id. — ^Provision  pob  Support  of  Wipe— Liability  of  Separate  Prop- 
erty OF  Husband. — In  an  action  for  divorce,  proTision  is  to  be 
made  for  the  wife,  and  where  there  is  no  community  property,  it 
must  be  from  the  separate  property  of  the  husband,  either  owned 
or  to  be  acquired  by  him.  No  reason  exists  why  either  the  wife  or 
the  chancellor  should  forego  the  certainty,  of  recourse  to  property 
owned  by  the  husband  for  the  uncertainty  of  speculation  regarding 
future  earnings. 

[6]  Id. — Alimony — Fraudulent  Conveyance  by  Husband. — The  hus- 
band cannot  put  his  separate  property  out  of  his  hands  for  the  pur- 
pose of  defeating  his  wife  in  an  anticipated  application  for  alimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thos.  F.  Gnahani, 
Judge.    Affirmed.  . 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Dennett  and  J.  C.  Needham   for  Appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Roche  for  Respondent 

BRITTAIN,  J. — The  appeal  is  from  an  order  denying  a 
notion  for  change  of  place  of  trial.  The  plaintiff  wife 
lought  divorce  on  the  ground  of  extreme  cruelty,  and  joined 
IS  a  defendant  her  husband's  brother,  alleged  to  be  the 
:raudulent  grantee  of  the  husband.  The  brother  alone 
noved  to  change  the  place  of  trial. 

The  plaintiff  alleged  the  husband  is  the  owner  of  a  one- 
hird  interest  in  four  promissory  notes  of  the  aggregate  face 
ralue  of  nearly  fourteen  thousand  dollars,  secured  by  mort- 
gages and  deeds  of  trust,  and  in  certain  described  lands,  some 
)f  which  are  in  Stanislaus  County  and  some  in  Tuolumne 
Ilounty.  It  is  further  alleged  that  on  January  31,  1917,  some 
dght  months  before  suit  was  brought  and  three  months  before 
;he  separation  of  the  parties,  the  husband  purported  to  grant 
ind.  convey  to  his  brother,  the  appellant,  upon  no  considera- 
;ion,  all  the  property  without  the  knowledge  of  the  plain- 
tiff, and  with  the  intent  of  defrauding  her  of  her  right  to 
iubject  the  same  to  her  claim  for  maintenance,  support,  and 
ilimony.  After  praying  for  a  divorce  the  plaintiff  prayed 
"or  a  monthly  sum  for  her  support  and  lum'p  sums  for  coun- 
lel  fees  and  costs.     She  further  prayed  the  conveyance  and 
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transfer  of  her  husband  to  his  brother  be  decreed  to  be  fraud- 
ulent and  void  as  to  her,  and  that  a  lien  be  imposed  upon 
the  proi)erty  as  security  for  the  payment  of  such  sums  as 
may  be  directed  by  the  eourt  to  be  paid  by  the  husband  to 
her  for  support,  counsel  fees,  and  costs. 

The  appellant  moved  for  change  of  place  of  trial  on  the 
ground  that  San  Francisco,  the  place  of  residence  of  the- 
plaintiff,  is  not  the  proper  county,  and  that  Stanislaus  is  the 
proper  county,  by  reason  of  the  residen<5e  of  H.  P.  Weyer 
there.  Further,  that  as  to  him,  the  action  is  for  recovery 
of  real  property  and  the  determination  of  the  right  or  inter- 
est of  the  plaintiflP  therein,  and  that  all  the  real  property  is 
in  the  counties  of  Stanislaus  and  Tuolumne. 

The  argument  on  behalf  of  the  appellant  in  substance  is 
that  section  5  of  article  VI  of  the  constitution  provides  that 
all  actions  for  the  recovery  of  i)ossession  of,  or  for  the  en- 
forcement of  liens  upon,  real  property  must  be  eommenced 
in  the  county  where  the  real  property  is  situated,  and,  under 
Code  of  Civil  Procedure,  section  392,  tried  in  such  county; 
that,  so  far  as  H.  P.  Weyer  is  concerned,  the  suit  is  simply 
one  concerning  title  to  his  real  estate,  and  that  it  is  not  in 
any  way  subsidiary  to  the  suit  for  divorce  with  whi<ih  he 
has  nothing  to  do.  It  is  further  argued  there  is  a  misjoinder 
of  causes  of  action,  one  being  the  action  for  divorce  in  which 
the  brother  must  sit  as  a  silent  spectator,  and  the  other  an 
action  to  set  aside  a  conveyance  in  which  the  husband,  the 
grantor,  must  remain  equally  quiescent. 

[1]  The  statute  required  the  action  for  divorce  to  be 
brought  in  the  county  of  the  residence  of  the  wife.  [2]  If 
the  suit  were,  as  claimed  on  behalf  of  the  appellant,  one 
involving  two  separate  causes  of  action,  and  the  second  cause 
of  action  were  for  the  recovery  of  the  property,  under  the 
constitutional  provision  the  second  cause  of  action  would 
necessarily  have  been  brought  in  one  of  the  counties  in  which 
the  land  is,  and  it  would  follow  under  the  provisions  of  sec- 
tion 427  of  the  Code  of  Civil  Procedure  that  the  two  causes 
could  not  be  joined.  There  are  not  two  causes  of  action.  The 
•case  is  not  within  the  provisions  of  section  5  of  article  VI 
of  the  constitution  or  section  392  of  the  Code  of  Civil  Pro- 
cedure. [3]  An  action  must  be  wholly  local  in  its  nature 
to  require  it  to  be  brought  in  the  county  designated  by  sec- 
tion 392  of  the  Code  of  Civil  Procedure.     (Smith  v.  Smith, 


Digitized  by  VjOOQIC 


768  Weybb  v.  Wbyeb.  [40  Cal.  App. 

88  Cal.  573,  [26  Pac.  356] ;  Clark  v.  Broum,  83  Oal.  181,  [23 
Pac.  289].) 

The  api)ellant  contends  there  is  a  diflPeuent  principle  in- 
volved where  separate  property  of  the  husband  is  conveyed 
from  that  where  the  property  belonged  to  the  community, 
and,  further,  that  regardless  of  the  power  of  a  court  of 
equity  in  a  suit  for  maintenance,  or  more  properly  alimony, 
without  divorce,  there  can  be  no  joinder  such  as  is  here  made 
in  a  suit  for  divorce.  The  legislature  has  dealt  with  this 
subject.  Even  though  divorce  is  denied,  the  court  in  the 
divorce  action  may  provide  for  the  maintenance  of  the  wife 
(Civ.  Code,  sec.  136) ;  it  may  provide  for  alimony  pending 
the  suit  (Civ.  Code,  sec  137) ;  and  for  maintenance  after 
divorce  (Civ.  Code,  sec.  139).  The  court  may  require  rea- 
sonable security  for  providing  maintenance  or  making  any 
payments  required  under  the  provisions  of  the  chapter,  and 
may  enforce  the  same  by  an  appointment  of  a  receiver,  or 
by  any  other  remedy  applicable  to  the  case  (Civ.  Code,  sec. 
140).  In  executing  the  preceding  sections,  the  court  must 
resort  (1)  to  the  community  property;  then  (2)  to  the  sepa- 
rate property  of  the  husband  (Civ.  Code,  sec.  141).  The 
appellant  asserts  that  it  appears  in  this  case  the  property 
transferred  by  the  husband  was  his  separate  property.  It 
further  appears  negatively  from  the  complaint  there  was  no 
community  property  to  which  the  court  might  resort  for  the 
maintenance  of  the  wife.  [4]  In  the  absence  of  an  allega- 
tion that  there  is  community  property,  the  presumption  is 
there  was  none.  No  such  allegation  is  made  in  the  complaint 
in  the  present  case.  {Kashaw  v.  Kashaw,  3  Cal.  312.)  [5] 
Provision  is  to  be  made  for  the  wife  and  it  must  be  from 
the  separate  property  of  the  husband,  either  owned  or  to  be 
acquired  by  him.  No  reason  exists  why  either  the  wife  or 
the  chancellor  should  forego  the  certainty  of  recourse  to  prop- 
erty owned  by  the  husband  for  the  uncertainty  of  speculation 
regarding  future  earnings. 

In  Kashaw  v.  Kashmu,  supra,  the  wife  sued  for  divorce, 
joining  certain  other  defendants  to  whom  it  was  claimed  by 
the  wife  the  husband,  with  intent  to  defraud  her  of  her  com- 
munity rights,  had  conveyed  community  property.  It  was 
contended  there,  as  here,  that  the  bill  was  multifarious. 
Basing  its  decision  upon  the  then  existing  act  in  relation  to 
husband  and  wife,  which  reqi^ired  a  division  of  the  com- 
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munity  property,  the  supreme  court  said:  "It  seems,  from 
this,  to  be  beyond  dispute,  that  a  partition  of  the  common 
property  is  one  of  the  direct  results  of  a  decree  for  divorce, 
and  is  part  and  parcel  of  the  decree  to  be  rendered,  and  con- 
sequently is  necessarily  one  of  the  proper  subjects  of  the 
action.  How,  then,  can  its  introduction  render  the  bill  sub- 
ject to  the  charge  of  multifariousness?  The  bill  would 
really  not  be  perfect  without  it,  for  the  purpose  o{  obtaining 
the  decree  of  division,  as  contemplated  by  the  law.  .  .  .  And 
as  the  one-half  of  it  is  equitably  the  right  of  the  plaintiff, 
and  to  be  so  determined  in  this  ease,  s&e  may  well  make  a 
party  of  anyone  claiming  an  interest  in  it,  in  order  that  she 
may  obtain  a  complete  determination."  In  the  present  case, 
as  there  is  no  community  property,  it  is  the  duty  of  the  court 
to  make  provision  for  the  wife  out  of  the  separate  property 
of  the  husband.  The  reasoning  of  the  court  in  the  Kashaw 
case  is  directly  applicable.  Where  the  reason  is  the  same, 
the  rule  should  be  the  same.     (Civ.  Code,  sec.  3511.) 

The  rule  of  Kashom  v.  Kashaw  has  never  been  questioned. 
It  has  been  made  the  basis  of  numerous  decisions  in  other 
jurisdictions.  It  is  cited  as  a  leading  case  in  a  note  appended 
to  a  case  decided  in  Alabama,  where  it  was  held  that  a  bill 
for  divorce  was  not  rendered  multifarious  by  a  prayer  for 
a  conveyance  by  the  husband  to  the  wife  of  lands  paid  for 
by  her  with  the  title  resting  in  him.  {Singer  v.  Singer,  [165 
Ala.  144],  29  L.  R.  A.  (N.  S.)  819,  fl38  Am.  St.  Rep.  19,  21 
Ann.  Cas.  1102,  51  South.  755].)  From  the  note  it  might 
seem  that  the  Kashaw  case  was  limited  to  the  division  of  the 
community  property.  The  appellant  in  this  case  relies  on  a 
California  case  cited  in  the  note.  {Cwmimngs  v.  Gumming s,  2 
Cal.  Unrep.  774,  [14  Pac.  562].)  It  was  published  in  the  Pa- 
cific  Reporter,  and  would  seem  to  support  the  contentions  of 
the  appellant.  It  was  not  published  in  the  oflScial  reports,  no 
doubt  because  upon  rehearing  the  supreme  court  expressly 
declined  to  determine  the  questions  which  in  the  unreported 
decision  the  Department  undertook  to  decide  in  a  manner 
at  variance  with  the  Kashaw  case.  In  the  unreported  De- 
partment opinion,  which  was  concurred  in  by  Mr.  Justice 
McFarland,  the  wife,  suing  for  divorce  and  a  diviiiion  of  the 
community  property,  'joined  certain  other  parties  in  the  liti- 
gation, alleging  that  they  fraudulently  entered  into  a  con- 
trivance  with  the  husband  to  defeat  the  plaintiff  of  her 

40  Oal.  App.— 40 
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rights.  The  argument  was  made,  which  is  made  here,  that 
under. Code. of  Civil  Procedure,  section  427,  there  was  a  mis- 
joinder of  causes  of  action.  In  the  Department  opinion  it 
was  said:  "We  do  not  find  the  causes  of  action  here  united 
...  to  belong  to  any  of  the  classes  of  actions  allowed  to  be 
united  by  the  above  section."  {CumnUngs  v.  Cummings,  2 
Cal.  Unrep.  774,  [14  Pac.  562].)  Without  reference  to  the 
earlier  Department  opinion,  in  the  same  case,  upon  the  same 
appeal,  the  supreme  court  in  Bank  expressly  determined  it 
was  not  necessary  to  decide  whether  the  court  below  did  or 
did  not  err  in  overruling  the  demurrer,  upon  which  rulii^ 
the  Department  opinion  was  based,  because  on  other  grounds 
the  judgment  appealed  from  was  reversed.  The  court  in  the 
final  disposition  of  the  case  determined  that  the  bank  which 
was  the  mortgagee  defendant  in  the  divorce  suit  was  a  neces- 
sary party  to  the  accounting.  "Its  mortgage  is  recognized  as 
valid  in  the  judgment,  and  no  decree  could  properly  be  en- 
tered determining  what  sums  had  been  paid  to  it  by  the  de- 
fendant Ketchum,  or  giving  priority  to  the  alimony  or  suit 
money  in  the  absence  of  the  bank."  {Cummings  v.  Ctim^ 
mings,  75  Cal.  434,  [17  Pac.  442].)  Mr.  Justice  McFarland 
concurred  specially  in  the  Bank  decision,  saying:  "The  only 
proper  parties  to  a  divorce  action  are,  generally,  the  husband 
and  wife."  His  statement  is  fundamental,  but  under  the 
rule  of  the  Eashaw  case  and  in  the  Cummings  case,  where 
it  is  charged  the  hui^band  has  conveyed  the  community  prop- 
erty, the  grantee  may  be  a  proper  party,  as  a  third  party 
may  be  a  proper  party  under  certain  other  circumstances. 
The  appellant  in  the  closing  brief  refers  to  the  special  con- 
curring opinion  of  Mr.  Justice  McFarland  in  the  Cummings 
case.  In  another  part  of  his  concurring  opinion,  the  learned 
justice  said:  "If,  when  such  a  suit  has  been  commenced,  or  is 
about  to  be  commenced,  one  of  the  parties  having  such  a  suit 
in  view  colludes  with  a  third  party  with  intent  to  cover  up 
community  property,  such  third  party  may,  perhaps,  be  made 
a  defendant  for  the  purpose  of  keeping  the  property  in  statu 
quo  until  after  the  determination  of  the  action."  {Cwnxr 
mmgsy.  Cummings,  75  Cal.  442,  [17  Pac.  446].) 

Mr.  Justice  McFarland,  after  the  decision  of  Cummings  v. 
Cummings,  said :  "The  very  purpose  of  alimony  in  such  a  suit 
is  to  give  support  to  the  wife  and  to  enable  her  to  conduct 
her  side  of  the  litigation  pending  the  trial  of  the  issues  made 
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by  the  pleadings."  {Storke  v.  Storke,  99  Cal.  621,  [34  Pac. 
339].)  [6]  The  husband  cannot  put  his  separate  property 
out  of  his  hands  for  the  purpose  of  defeating  his  wife  in  an 
anticipated  application  for  alimony.  {Murrcuy  v.  Murray, 
115  Cal.  266,  [56  Am.  St.  Rep.  97,  37  L.  R.  A.  626,  47  Pac. 
37].)  Counsel  for  the  appellant  state  there  is  a  broad  dis- 
tinction between  suits  for  divorce  and  for  support..  Neither 
argument  nor  citation  of  authority  is  presented  upon  this 
claimed  distinction.  It  does  not  exist.  Under  the  broad 
equitable  powers  of  the  court,  and  in  applying  the  provi- 
sions of  the  Civil  Code  sections  to  which  reference  has  been 
made,  the  rule  announced  in  Kashaw^  v.  Kashaw  must  be 
held  to  extend  to  transfers  of  separate  property  where  there 
is  no  community  property. 

In  regard  to  the  claim  that  the  suit  in  so  far  as  it  affected 
the  appellant's  interest  in  real  property  was  within  the  pro- 
visions of  section  392  of  the  Code  of  Civil  Procedure,  in  a 
similar  case  where  the  same  question  arose  as  to  an  alleged 
fraudulent  conveyance  of  community  property,  the  supreme 
court  held  that  section  does  not  apply,  saying:  **The  object 
of  the  action,  however,  was  not  simply  to  procure  the  can- 
cellation of  the  deed  and  reconveyance  of  the  property.  An- 
other and  probably  much  greater  object  was  to  secure  a  dis- 
solution of  the  bonds  of  matrimony,  and,  so  far  as  this  last 
matter  was  the  subject  of  the  action,  the  proper  county  for 
the  trial  thereof  was  the  county  of  the  defendant's  residence. 
It  has  been  held  here  that  if  real  and  personal  actions  are 
joined  in  the  same  complaint,  the  case  falls  within  section 
395  of  the  Code  of  Civil  Procedure,  and  must  be  tried  in 
the  county  of  defendant's  residence.*'  {Warner  v.  Warner, 
100  Cal.  11,  [34  Pac.  523].) 

In  that  case  the  plaintiff  wife  was  a  resident  of  San  Ber- 
nardino. The  real  property  was  also  in  that  county.  F.  R. 
Warner  was  joined  as  the  alleged  fraudulent  grantee  of  C.  A. 
Warner,  the  husband.  The  defendants  sought  to  have  the 
suit  removed  to  their  place  of  residence.  The  case  was  de- 
cided upon  the  construction  of  section  128  of  the  Civil  Code, 
requiring  the  residence  of  the  plaintiff  in  the  county  in  which 
the  action  is  commenced,  and  sections  395  and  397  of  the 
Code  of  Civil  Procedure,  requiring  personal  actions  on 
motion  to  be  transferred  to  the  place  of  residence  of  the  de- 
fendants.   Both  defendants  joined  in  the  motion.    Here  the 
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motion  is  made  on  behalf  of  one  only  of  the  defendants.  The 
plaintiff  in  that  case  insisted  upon  the  trial  of  the  action  in 
the  county  where  the  real  property  was  and  which  was  her 
place  of  residence.  The  court  determined  that  it  was  a  per- 
sonal action  falling  within  section  395  of  the  Code  of  Civil 
Procedure,  and  not  a  local  one  under  section  392  of  the  Code 
of  Civil  Procedure,  and  said  the  alleged  fraudulent  grantee 
**  might  perhaps  have  insisted  upon  the  action  being  retained 
in  the  county  of  San  Bernardino  for  trial."  The  statement 
of  what  Warner  might  perhaps  have  insisted  upon,  if  not  at 
variance  with  the  matter  decided,  did  not  establish  a  rule  of 
law  contrary  to  the  conclusions  reached  on  this  appeaL 
The  order  appealed  from  is  aflSrmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 


[Civ.  No.  M96.    Third  Appellate  IMstrict.— April  24,  1919.] 

J.    N.    LISENBEE,    Respondent,    v.    MAXJD    IRENE 
LISENBEE  et  al.,  Appellants. 

[1]  Community  Propertt  —  Presumption  —  Rbbuttal  Evidence. — In 
this  action  to  quiet  title  to  certain  real  property  claimed  by  one  of 
the  defendants  to  have  been  the  community  property  of  herself  and 
plaintiff's  predecessor,  the  presumption  that  the  property  was  com- 
munity in  character,  it  having  been  acquired  during  coverture,  was 
overcome  by  the  positive  testimony  of  plaintiff's  predecessor  that 
it  was  paid  for  out  of  money  received  for  the  sale  of  other  land 
which  he  owned  prior  to  his  marriage  to  such  defendant. 

[2]  Appeal — Findings — Suspicious  Circumstances. — ^It  is  idle  to  ask 
an  appellate  court  to  set  a  finding  aside  because  the  circumstances 
may  be  somewhat  suspicious  and  there  may  be  some  reason  for  be- 
lieving that  plaintiff's  predecessor  was  trying  to  defraud  his  wife. 

[3]  Deeds — Presumption  of  Delivery. — Where  a  deed  is  read  in  evi- 
dence without  objection,  it  carries  with  it  the  presumption  of  delivery 
at  its  date. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  F.  Bamage  for  Appellants. 
A.  H.  Carpenter  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  quiet  title  to 
forty-three  acres  of  land  in  San  Joaquin  County.  Defend- 
ant, Maud  Lisenbee,  who  was  married  to  Charles  S.  Idsenbee 
in  1912  and  was  his  second  wife,  was  the  only  serious  con- 
testant of  plaintiff's  claim.  Iler  opposition  is  based  pri- 
marily upon  the  contention  that  the  land  was  community 
property,  and  that  the  conveyance  to  plaintiff  was  made  to 
defraud  her  of  her  community  rights.  Twenty  acres  of  the 
land  in  controversy  were  conveyed  to  Charles  Rothwell 
Lisenbee,  a  son  of  Charles  S.  Lisenbee  by  a  former  wife,  by  a 
deed  from  A.  S.  Gunn  and  wife,  on  August  23,  1913.  The 
remaining  twenty-three  acres  were  conveyed  by  the  said 
Charles  S.  Lisenbee  and  Maud  Irene  Lisenbee  to  said  son  on 
April  17,  1915,  and  he  conveyed  both  parcels  to  plaintiff  for 
a  valuable  consideration  on  the  thirtieth  day  of  January, 
1917.  Oto  May  22,  1915,  the  said  Maud  Lisenbee  brought 
an  action  agdinst  her  husband  for  divorce  on  the  ground  of 
cruelty.  She  was  denied  a  decree  for  the  reason  that  her 
testimony  was  not  suflBciently  corroborated,  but  on  May  19, 
1916,  she  was  awarded  a  certain  amount  for  maintenance,  and 
on  November  12,  1917,  an  execution  was  issued  thereon.  This 
was  levied  upon  the  property  and  by  virtue  thereof  it  was 
sold  to  one  Floyd  Klinger  to  satisfy  said  judgment. 

Among  the  court's  findings  were  the  following:  *'That  the 
title  of  the  twenty-acre  tract  described  in  the  complaint 
herein  never  at  any  time  vested  in  Charles  Samuel  Lisenbee 
or  Maud  I.  Lisenbee,  his  wife,  and  that  the  purchase  price 
therefor  was  paid  by  Rothwell  Lisenbee,  and  the  conveyance 
of  said  realty  was  made  to  him  for  that  reason,"  and  "that 
the  twenty-three  acre  tract  described  in  the  complaint  herein 
was  purchased  by  Charles  Samuel  Lisenbee  with  the  proceeds 
derived  from  the  sale  of  320  acres  of  land  in  Calaveraa 
County  that  had  been  his  separate  and  individual  property 
that  he  owned  for  more  than  twenty  years  prior  to  his  mar- 
riage with  the  defendant  Maud  Irene  Lisenbee,  and  that  for 
that  reason  he  eould  convey  the  title  thereto  without  his  said 
wife,  Maud,  joining  in  the  conveyance  thereof,  and  that  if 
any  fraud  or  threats  were  made  or  practiced,  as  alleged  in 
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the  defendant  Maud  I. '  Lisenbee's  crosa-complaint,  the  evi- 
dence thereof  was  wh6lly  immaterial,  and  such  allegations 
require  no  findings  thereon,  as  they  could  not  affect  the  plain- 
tiff's title  to  the  realty  in  controversy.*' 

There  is  the  additional  finding:  **That  the  deed  from 
Charles  and  Maud  Irene  Lisenbee  to  Bothwell  Lisenbee,  dated 
April  17,  1915,  was  not  without  consideration,  and  all  the 
allegations  of  fraud  in  the  defendant  li^aud  Irene  Lisenbee 's 
cross-complaint  herein  are  untrue." 

These  conveyances  to  the  son  were  prior  to  the  beginning 
of  said  action  for  divorce,  which  culminated  in  the  judgment 
for  maintenance,  and  it  is  appairent  that  if  said  conveyances 
were  and  are  valid,  appellants  are  in  no  position  to  question 
the  sufficiency  of  the  conveyance  to  plaintiff. 

As  to  the  conveyance  of  the  twenty-acre  tract  to  the  son, 
CSiarles  S.  Lisenbee  testified:  *'I  went  there  one  Sunday; 
there  was  a  gentleman  told  me,  Mr.  Robert's  neighbor,  said 
Mr.  Roberts  wanted  to  sell  the  place;  he  says,  *You  can't  see 
him  unless  you  come  here  Sunday,'  and  I  caipe  Sunday  to  see 
him  and  brung  Rothwell,  my  son,  Charles  Rothwell,  with  me, 
and  Mr.  Klinger  went  with  me  and  went  there  and  looked 
at  the  place;  Rothwell  said  he  wanted  the  place,  for  me  to 
buy  it  for  him,  he  would  pay  me  for  the  place.  He  had  a 
check-book  of  three  thousand  dollars  of  his  own  and  several 
hundred  dollars  besides,  that  he  says  I  could  use  in  buying  it. 
*Well,'  I  says,  *son,  no  use  of  that,  your  money  is  on  inter- 
est,' aiid  I  used  my.  money  I  had  off  my  place  up  yonder 
to  buy  it  with,  gave  Mr.  Roberts  a  check  first."  He  testified 
further  that  he  was  repaid  a  portion  of  it  by  his  son.  How- 
ever, it  is  unimportant  whether  he  was  repaid  the  purchase 
price  or  not.  He  testified  positively  that  he  paid  for  the 
land  out  of  money  he  received  for  the  sale  of  other  land 
which  he  owned  prior  to  his  marriage  with  appellant  Maud. 
He  therefore  had  the  legal  right  to  make  a  gift  of  it  t6  his 
son  or  to  convey  it  to  him  upon  his  promise  to  repay  the 
purchase  price.  As  to  this  transaction  it  may  be  stated  there 
is  no  evidence  whatever  of  fraud,  nor  does  it  appear  that 
the  conveyance  to  the  son  was  in  trust  for  any  purpose.  It 
may  be  added  that  appellants  made  no  attempt  to  show  that 
any  of  the  money  with  which  the  land  jvas  purchased  was 
community  property. 
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[1]  Indeed,  appellants  rely  as  to  that  upon  the  presump- 
tion that  property  acquired  during  coverture  is  community  in 
character.  This  presumption,  however,  was  overcome  in  tiie 
opinion  of  the  trial  judge,  by  the  positive  testimony  of  the 
witness,  and  we  must  follow  his  finding. 

[2]  The  character  of  the  other  tract  must  be  likewise 
considered.  The  said  Charles  S.  Lisenbee  testified  positively 
that  it  was  purchased  with  money  obtained  from  the  sale  of 
land  belonging  to  him  before  his  second  marriage.  No  at- 
tempt was  made  to  disprove  this.  While  he  seems  to  have 
quibbled  to  a  certain  extent,  was,  apparently,  an  ignorant  and 
somewhat  stupid  witness,  yet  his  testimony,  if  believed,  is 
amply  sufficient  to  support  the  finding  of  the  lower  court. 
It  was  undoubtedly  'believed  and  acted  upon,  and  it  is  idle 
to  ask  an  appellate  court  to  set  the  finding  aside  because  the 
circumstances  may  be  somewhat  suspicious  and  there  may  be 
some  reason  for  believing  that  he  was  trying  to  defraud  his 
wife. 

If  we  concede  that  the  deed  of  April  17,  1915,  executed 
after  his  wife  had  left  him,  was  the  result  of  an  intention  to 
place  his  property  beyond  her  reach,  and  that  it  might  have 
been  set  aside  on  the  ground  of  fraud,  it  can  be  of  no  avail 
to  appellants,  since  the  deed  was  not  attacked  on  any  such 
ground,  but  solely  for  the  reason  that  the  signature  of  Maud 
I.  Lisenbee  was  obtained  by  duress.  But,  as  already  shown, 
this  circumstance  was  immaterial  in  view  of  the  fact  that, 
upon  sufficient  evidence,  the  court  found  that  the  land  was 
separate  property  of  the  husband. 

It  follows  from  the  foregoing  that  appellants'  claim  of  the 
insufficiency  of  the  evidence  to  show  the  delivery  of  the  deed 
from  Rothwell  Lisenbee  to  plaintiff  is  of  no  decisive  moment. 
They  were  not  creditors  of  either  party  and  it  is  really  of 
no  legal  concern  to  them  whether  or  not  the  title  became 
vested  in  respondent.  [3]  But,  it  may  be  said,  the  deed 
to  plaintiff  was  read  in  evidence  without  objection,  and  it 
carried  with  it  the  presumption  of  delivery  at  its  date,  irre- 
spective of  any  testimony  in  regard  thereto.  (McOorry  v. 
BoUnson,  135  CaL  314,  [67  Pac.  279].) 

Moreover,  there  was  positive  evidence  that  it  was  delivered 
to  the  attorney  for  plaintiff  at  the  latter 's  request  and  by 
the  former  filed  for  record  in  the  recorder's  office. 
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As  to  the  consideration  for  the  deed,  if  any  be  sought,  the 
testimony  is  uncontradicted  that  plaintiff  gave  his  promis- 
sory note  for  seven  thousand  dollars  for  the  land  and  there- 
after leased  it  to  said  Rothwell  Lisenbee. 

Counsel  for  appellant  Maud  I.  Lisenbee  complains  bitterly 
of  the  treatment  accorded  her  by  her  husband,  but  whatever 
justification  there  may  be,  on  moral  grounds,  for  condemna- 
tion of  his  conduct,  there  seems  to  be  no  doubt,  from  the 
record  before  us,  upon  well-established  principles,  that  the 
judgment  should  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J*.,  and  Hart,  J.,  concurred. 


[Civ.  No.  2817.    Tint  Appellate  District,  Division  One.— April  24, 1919.] 

HELEN   H.   WARNER  et   al..   Respondents,  v.   INA 
BERTHOLP,   Appellant 

[1]  Negligence  —  CoNPLicriNp  Evidence  —  Findings — Appeal. — In  an 
action  for  damages  for  personal  injuries  sustained  through  having 
been  struck  by  an  automobile,  the  findings  of  the  ttial  court  based 
on  conflicting  evidence  may  not  be  disturbed  on  appeaL    . 

[2]  Id. — Use  op  Street  by  Pedestrian. — A  pedestrian  has  a  right  to 
the  use  of  the  street  in  the  pursuit  of  her  intention  to  board  a 
street-car. 

[3]  Id. — Duty  op  Pedestrian  Boarding  Street-car. — Where  a  street- 
car which  a  person  desires  to  board  stops  some  distance  beyond  the 
customary  stop-sign,  such  person,  after  she  has  once  assured  her- 
self that  no  automobile  or  other  vehicle  is  approaching  on  her  side 
of  the  street,  is  not  bound  to  continue  looking  behind  her  while 
wftlking  along  the  street  in  order  to  board  such  car. 

[4]  Id. — ^DuTY  OP  Automobile  Driver. — It  is  the  duty  of  the  driver 
of  an  automobile  to  see  persons  on  the  road  in  front  of  her  where 
her  view  is  unobstructed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda  County.    J.  J.  Trabucco,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Albert  H.  Elliot  for  Appellant 

Albert  E.  Carter  and  John  D.  Murphey  for  Respondents. 

WASTE,  P.  J.— This  is  an  appeal  by  the  defendant  from 
a  judgment  had  by  plaintiff  for  damages  for  personal  injuries 
suffered  when  the  plaintiff  was  struck  by  the  automobile  of 
the  defendant. 

As  we  read  the  record,  it  was  stipulated  by  the  attorney 
for  the  defendant  that,  if  any  judgment  at  all  should  be 
rendered  or  entered  against  the  defendant,  the  judgment  of 
six  hundred  dollars,  awarded  plaintiff  in  this  case,  is  not 
excessive,  and  is  proper  so  far  as  the  amount  of  the  damage 
is  concerned. 

Plaintiff  was  standing  on  the  easterly  side  of  College 
Avenue,  in  the  city  of  Berkeley,  intending  to  board  a  south- 
bound car,  which  she  saw  approaching  on  the  westerly,  or 
south-bound,  track.  She  crossed  the  street  in  front  of  the 
approaching  car,  signaled  the  motorman  to  stop,  and  stood 
waiting  for  the  car  to  pass.  As  she  so  stood,  she  looked 
northerly  on  College  Avenue  and  saw  no  automobile  or 
vehicle  approaching.  As  the  street-car  passed  her,  it  slowed 
down,  then  being  some  distance  north  of  the  customary  stop- 
sign.  It  passed  plaintiff,  who  turned  and  walked  southerly 
along  with  the  car.  At  this  time  she  was  midway  between 
the  side  of  the  car  and  the  westerly  curb  line  of  the  street. 
She  was  facing  and  walking  south  and  her  back  was  to  the 
north.  While  walking  in  this  direction,  she  was  suddenly 
struck  in  the  back  by  the  automobile  of  the  defendant,  and 
suffered  the  injuries  complained  of,  and  which  resulted  in 
the  judgment  which  is  brought  here  for  review  on  this  appeal. 

[1]  The  testimony  of  the  plaintiff,  as  to  her  position  in 
the  street  at  the  time  of  the  accident,  and  her  movements 
just  prior  thereto,  is  corroborated  in  detail  by  the  testimony 
of  the  motorman  of  the  car,  and  by  the  conductor,  as  to  the 
point  in  the  street  where  she  was  struck. 

A-ccording  to  the  testimony  of  defendant  and  one  of  her 
witnesses,  plaintiff  stepped  from  the  westerly  curb  of  the 
street,  directly  in  front  of  the  approaching  automobile.  This 
conflict  in  the  evidence  was  reconciled  by  the  trial  court,  as 
it  was  its  duty  to  do,  and  we  cannot  disturb  its  finding  on 
that  point.     In  view  of  the  evidence,  which  the  trial  court 
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found  to  be  true,  we  see  no  merit  in  this  appeal  [2]  The 
plaintiff  had  a  right  to  the  use  of  the  street  in  the  pursuit  of 
her  lawful  intention  to  board  the  street-ear.  [3]  We  find 
no  support  in  appellant's  authorities,  under  the  facts  of  this 
case,  of  the  contention  made  here  that  it  was  the  duty  of  the 
plaintiff,  after  she  had  once  assured  herself  that  no  automo- 
bile or  other  vehicle  was  approaching,  not  to  walk  along  and 
with  the  street-car  without  at  all  times  looking  behind  her. 
{Raymond  v.  Hill,  168  Cal.  473,  [143  Pac.  743].)  [4]  It 
was  the  duty  of  the  defendant,  in  driving  her  automobile,  to 
see  persons  on  the  road  in  front  of  her,  where,  as  in  this  case, 
her  view  was  unobstructed.  {Barker  v.  Savas  (Utah),  172 
Pac.  672.) 
The  judgment  is  aflSrmed 

Eichards,  J.,  and  Nourse,  J.,  pro  tern.,  concurred. 


[CIt.  No.  2767.    First  Appellate  IMatrict,  Division  Two.— April  25, 1919.] 

CHARLES   ADLER,    Respondent,   v.   P.    W.    SAWYER, 

Appellant. 

[1]  Contracts — Purchase  or  Note — Indemnity  Against  Loss — Con- 
sideration— Findings. — In  an  action  upon  an  agreement  made  sub- 
sequent to  the  sale  of  a  promissory  note  and  its  security  whereby 
the  defendant  agreed  to  protect  plaintiff  against  loss  or  damage 
arising  from  the  sale  thereof  by  defendant  himself,  it  is  not  neces- 
sary to  decide  whether  the  contract  sued  upon  is  a  contract  of 
guaranty  and  supported  by  a  sufficient  consideration  where  it  is 
found  that  the  contract  was  supported  by  a  sufficient  consideration. 

[2]  Findings— Conflict— Construction  op. — The  findings  of  the  trial 
court  are  to  be  liberally  construed  in  support  of  the  judgment,  and 
all  the  findings  are  to  be  read  together.  If  possible,  they  are  to  be 
reconciled  so  as  to  prevent  any  conflict  on  material  points. 

[3]  Judgment — Reversal — Conflicting  Findings. — A  judgment  will 
not  be  reversed  on  the  ground  of  conflict  in  the  findings  unless  the 
findings  are  incapable  of  being  hsirmoniously  construed. 

[4]  Pleading — Issue  as  to  Consideration — Findings — Appeal— Pre- 
sumption.— Even  if  the  allegations  of  the  complaint  and  answer 
in  an  action  upon  a  contract  do  not  raise  the  issue  of  the  consid- 
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eration  for  the  execution  of  the  contract,  npon  an  appeal  on  the 
jndgment-roU  alone,  it  must  be  presumed  in  support  of  the  judg- 
ment of  the  trial  court  that  the  evidence  by  which  the  existence 
of  a  sufficient  consideration  was  established  was  received  without 
objection,  and  that  the  case  was  tried  by  consent  of  the  parties  as 
if  such  issue  had  been  properly  raised. 
[6]  Contracts  —  Indemnity  Against  Loss  on  Purohass  of  Non — 
Statute  of  Limitations. — An  agreement  made  subsequent  to  the 
sale  of  a  promissory  note  and  its  security  to  protect  the  purchaser 
against  any  and  all  possible  loss  or  damage  that  he  might  sustain 
by  not  being  able  to  in  any  manner  realize  the  full  benefits  of  the 
note  and  security  or  to  recover  the  full  ampunt  of  said  note  is  a 
contract  of  indemnity,  rather  than  a  contract  of  guaranty,  and  a 
right  of  action  thereon  does  not  accrue  against  the  indemnitor  until 
the  person  suifers  the  loss  against  whieh  the  contract  protects  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deaay,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  W.  Sawyer,  in  pro.  per.,  for  Appellant 

Qerald  C.  Halsey  for  Respondent 

HAVEN,  J. — Defendant  appeals  upon  the  judgment-roll 
alone  from  a  judgment  rendered  against  him  in  an  action 
upon  a  written  contract  of  indemnity.  On  August  18,  1911, 
in  <5onsideration  of  the  payment  of  three  thousand  dollars, 
the  defendant  sold  and  transferred  to  plaintiff  a  certain 
promissory  note  in  that  amount,  dated  July  17,  1909,  the 
payment  of  which  was  secured  by  a  deed  of  trust.  On  Sep- 
tember 22,  1911,  defendant  executed  and  delivered  to  plain- 
tiff the  contract  sued  upon.  That  document  recites  the  prior 
sale  of  the  note  to  the  plaintiff,  the  receipt,  of  the  considel'a- 
tion  by  the  defendant,  the  fact  that  statements  had  been 
made  as  to  the  possible  invalidity  of  the  note,  and  concludes 
as  follows:  "Said  P.  W.  Sawyer  hereby  agrees  to  protect 
said  Charles  Adler  against  any  apd  all  possible  loss  or  dam- 
Ages  that  he  may  sustain  by  not  being  able  to  in  any  manner 
Realize  the  full  benefits  of  note  and  trust  deed  or  to  recover 
the  full  amount  of  said  note  and  trust  deed  from  any  reason, 
whatever,  arising  out  of  the  transaction.'* 
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Appellant  contends  that  this  contract  is  one  of  guaranty 
and,  as  such,  it  is  unsupported  by  a  sufficient  consideration, 
for  the  reason  that  it  was  not  entered  into  at  the  same  time 
aa  the  original  obligation  and  did  not  form  a  part  thereof, 
and  that  the  record  shows  there  was  no  distinct  consideration 
therefor  as  required  by  section  2792  of  the  Civil  Code.  The 
argument  is  based  upon  the  allegations  of  the  complaint  and 
the  findings,  a  portion  of  which  are  set  forth  in  appellant's 
brief.     The  full  record  on  this  matter  is  as  follows: 

In  the  complaint  it  is  alleged:  '*That  subsequent  to  the 
transfer  of  the  said  note  and  of  the  said  deed  of  trust  by  the 
said  defendant  P.  W.  Sawyer  to  the  said  plaintiff  Charles 
Adler  above  mentioned  and  alleged,  said  defendant  P.  W. 
Sawyer  and  the  said  plaintiff  Charles  Adler  entered  into  a 
certain  agreement  in  writing,  wherein  and  whereby  for  the 
original  consideration  paid  by  the  said  Charles  Adler  to  the 
said  defendant  P.  W.  Sawyer  for  the  transfer  of  the  said  note 
and'  of  the  said  deed  of  trust  and  for  other  reasons  expressed 
therein,  the  said  defendant  P.  W.  Sawyer  agreed  to  protect 
the  said  Charles  Adler  against  any  and  all  possible  loss  for 
damage  that  he  might  sustain, ' '  etc.  In  his  answer  the  defend- 
ant'denies:  '*That  th6  alleged  agreement  in  said  complaint 
alleged  to  have  been  entered  into  between  Charles  Adler  and 
defendant  P.  W.  Sawyer,  was  entered  into  for  any  other  con- 
sideration than  is  expressed  in  said  agreement."  Upon 
this  issue  the  court  found:  **That  aU  of  the  allegations  of 
plaintiff's  complaint  on  file  herein  are  and  each  of  them  is 
true  and  correct,  and  fully  sustained  by  the  evidence,  and  the 
court  further  finds  that  there  was  a  good  and  sufficient  and 
valuable  consideration  for  the  making  and  execution  and  de- 
livery of  all  of  the  written  instruments  particularly  described 
in  plaintiff's  complaint."  (The  contract  sued  upon  was  one 
of  the  instruments  thus  referred  to.)  *'And  the  court  fur- 
ther finds  that  the  .defendant,  Sawyer,  for  a  good  and  suffi- 
cient and  valuable  consideration  on  the  twenty-second  day  of 
September,  1911,  agreed  to  protect  plaintiff  against  any  and 
all  possible  loss  or  damages  that  plaintiff  might  sustain  by  not 
being  able  to  in  any  manner  realize  the  full  benefits  of  the 
note  and  trust  deed  described  in  plaintiff's  complaint,  or  to 
recover  the  full  amount  of  said  note  and  trust  deed  from  any 
reason  whatever." 
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[1]  A  guaranty  is  defined  as  **a  promise  to  answer  for 
the  debt,  default,  or  mis<5arriage  of  another  person."  (Civ. 
Code,  sec.  2787.)  In  the  contract  here  involved  defendant 
agreed  to  protect  plaintiff  against  loss  or  damage  arising 
from  the  sale  by  defendant  himself  of  the  promissory  note 
and  its  security.  Section  2792  of  the  Civil  Code  is  appli- 
cable to  contracts  of  guaranty  only.  Upon  the  question  of 
coivaideration,  it  is  not  necessary  to  decide  whether  the  con- 
tract sued  upon  comes  within  that  category.  Even  if  it  be 
assumed  that  the  section  relied  upon  applies  to  this  particu- 
lar contract,  the  contention  of  appellant  is  without  merit. 
[2]  The  findings  of  the  trial  court  are  to  be  liberally  con- 
strued in  support  of  the  judgment,  and  all  the  findings  are 
to  be  read  together.  If  possible,  they  are  to  be  reconciled 
so  as  to  prevent  any  conflict  on  material  points.  [3]  A 
judgment  will  not  be  reversed  on  the  ground  of  a  conflict  in 
the  findings  unless  the  findings  are  incapable  of  being  har- 
moniously construed.  (Ames  v.  City  of  San  Diego,  101  Cal. 
390,  395,  [35  Pac.  1005] ;  Haight  v.  Haight,  151  Cal.  90,  92, 
[90  Pac.  197].)  So  reading  and  construing  the  findings  be- 
fore us,  it  is  clear  that  the  court  found  that  the  contract  sued 
upon  was  supported  by  a  good  and  sufficient  and  valuable 
consideration,  and  that  there  is  no  such  conflict  in  the  find- 
ings as  to  lead  to  a  reversal  of  the  judgment.  The  allega- 
tions of  the  complaint  and  answer  raised  the  issue  of  the 
consideration  for  the  execution  of  the  contract.  [4]  But, 
even  if  they  did  not,  upon  this  appeal  on  the  judgment-roll 
alone,  it  must  be  presumed  in  8upi>ort  of  the  judgment  that 
the  evidence  by  which  the  existence  of  a  sufficient  considera- 
tion was  established  was  received  without  objection,  and 
that  the  case  was  tried  by  consent  of  the  parties  as  if  such 
issue  had  been  properly  raised.  (Churchill  v.  Bamnann,  95 
Cal.  541,547,  [30  Pac.  770].) 

[6]  It  is  further  contended  by  the  appellant  that  the 
action  is  barred  for  the  reason  that  the  contract  was  dated 
September  22,  1911,  and  this  action  was  not  commenced  until 
July  6,  1917.  The  contract  sued  upon  is  not  a  guaranty  of 
payment  of  the  promissory  note  transferred  by  defendant  to 
plaintiff,  but  is,  rather,  a  contract  of  indemnity  against 
loss  by  reason  of  the  inability  of  the  plaintiff  to  realize  upon 
the  note  and  the  security  therefor.  There  is  a  marked  differ- 
ence between  these  two  classes  of  contracts.    Under  a  giiar- 
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anty  of  payment,  the  liability  of  the  gruarantor  becomes  fixed 
by  the  failure  of  the  principal  debtor  to  pay  at  maturity; 
but  under  a  contract  of  indemnity  against  loss,  no  right  of 
action  accrues  against  the  indemnitor  until  the  person  indem- 
nified suffers  the  loss  against  whieh  the  contract  protects 
him.  In  this  case  the  plaintiff's  cause  of  action  against  the 
defendant  upon  the  contract  arose  when  it  was  determined 
that  plaintiff  would  not  recover  the  full  amount  of  the  trans- 
ferred note.  In  the  absence  of  any  evidence,  we  are  unable 
to  determine  when  this  loss  occurred  and  plaintiff's  right  of 
action  accrued.  The  trial  court  found,  however,  that  plain- 
tiff's cause  of  action  was  not  barred  by  any  of  the  provisions 
of  the  Code  of  Civil  Procedure  relief  upon.  It  must  be  pre- 
sumed that  this  finding  was  sustained  by  sufiBcient  evid^ica 
The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  23^  1919, 


[Civ.  No.  2759.    Fint  Appellate  I>i0trict,  DiWsion  Two.— Af>Ta  26, 1919.] 

MANUEL  A.  PEIXOUTO,  Appellant,  v.  P.  A.  PEIXOUTO 
et  al..  Respondents. 

[1]  Contracts  —  Oral  Agreement  to  Make  Gift  of  Land  —  Specitio 
Performance. — An  oral  contract  to  make  a  gift  of  land,  foUowed 
by  posseesion  on  the  part  of  the  donee  and  the  making  of  Talnable 
improyements  thereon  in  reliance  upon  such  agreement,  is  sufficient 
to  justify  &  decree  of  specific  performance  on  the  part  of  the  donor, 
or  the  party  standing  in  his  place  with  notice  of  the  rights  of  the 
donee,  where  the  property  covered  by  the  contract  is  fully  identified. 

[2]  Ix>. — Pull  Performance  by  Vendee  —  Running  of  Statute  or 
Limitations. — When  there  exists  a  contract  to  convey  land  and  the 
▼endee  has  fully  performed  and  nothing  remains  to  be  done  on  his 
part,  the  vendor  and  those  who  take  the  land  with  knowledge  of 
the  vendee's  rights  then  hoM  the  bare  legal  title  in  trust  for  the 
benefit  of  the  vendee;  and  while  the  cestui  que  trvst  is  in  possession, 
the  statute  of  limitations  will  not  run  against  him* 
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[3]  Id. — ^Bepudution  of  Trust — ^Running  of  Statute  of  Limitations. 
In  such  a  case,  if  the  trustee  wishes  to  start  in  operation  the  statute 
of  limitations^  he  must  in  some  waj  repudiate  the  agreement  and 
muti  take  passessiony  either  in  person  or  bj  agent,  in  order  to  break 
the  relation  his  vendee  sustained  to  him  under  the  agreement  before 
the  statute  will  commence  to  run.  Mere  notice  that  the  agreement 
is  terminated  and  that  the  vendor  desires  possession  is  not  suffi- 
cient. 

[4]  Id. — Enfoboement  of  Conveyance  by  Cestui  Que  Trust. — In  such 
a  case,  the  cestui  que  trust,  having  the  equitable  title,  is  entitled  to 
enforce  a  conveyance  of  the  naked  legal  title  as  an  incident  to  such 
equitable  ownership.  As  long  aa  the  equitable  title  exists,  it  must 
exist  with  all  its  incidents. 

[6]  Id. — AcnoN  to  Compel  Speofio  P£BF(»manor — Consideration — 
Pliadino. — In  an  action^  in  equity  to  compel  the  specific  perform- 
ance of  an  oral  agreement  to  make  a  gift  of  land^  it  is  not  neces- 
sary that  the  plaintiff  allege  in  express  language  that  the  defendant 
received  a  valuable  consideration,  but  only  that  he  set  out  the 
facts  and  the  value  of  the  lands  and  that  it  affirmatively  appear 
therefrom  that  the  consideration  was  adequate. 

[6]  Id. — Oral  Agreement  to  Make  Gipt-^Statute  of  Frauds. — Such 
a  contract  to  make  a  gift  of  land  need  not  be  in  writing  where  it 
has  been  partly  performed  and  valuable  improvements  have  been 
made  upon  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    William  H.  Waste,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  C.  Mickle  and  Dixon  L.  Phillips  for  Appellant. 

Peter  J.  Crosby  and  Stanley  R.  Sterne  for  Eespondents* 

LAN6D0N,  P.  J. — This  action  was  brought  to  quiet  title 
to  certain  land  in  the  county  of  Alameda.  The  defendant, 
F.  A.  Peixouto,  filed  an  answer  and  cross-complaint  in  which 
he  set  up  an  oral  contract  between  the  plaintiff's  grantor 
and  himself  by  which  the  plaintiff's  grantor  agreed  to  convey 
to  defendant  a  small  portion  of  the  land  to  which  plaintiff 
sought  to  quiet  his  title.  The  facts  set  up  in  the  answer  and 
cross-complaint  are  substantially  as  follows:  That  the  plain- 
tiff and  defendant  F.  A.  Peixouto  are  brothers;  that  Frank 
A.  Peixouto,  Sr.,  is  the  father  of  the  plaintiff  and  said  de- 
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fendant;  that  in.  1912  the  said  Frank  A.  Peixouto,  Sr.,  was 
the  owner  and  in  possession  of  all  the  land  described  in  plain- 
tiff's complaint;  that  for  a  long  time  prior  thereto  the 
defendant  had  worked  for  his  said  father  in  and  about  said 
tract  of  land,  and  that  in  April,  1912,  the  father  promised 
the  defendant,  orally,  that  if  the  defendant  would  build 
upon,  live  upon  and  improve  a  certain  portion  of  said  land, 
that  the  father  would  give  and  convey  to  the  said  defendant 
such  portion;  that  in  pursuance  of  said  agreement  the  said 
Prank  A.  Peixouto,  Sr.,  measured  and  marked  off  the  bound- 
aries of  said  portion ;  that  thereafter  the  defendant,  in  reli- 
ance upon  said  promise  and  agreement,  entered  into  posses- 
sion of  the  said  portion  of  land  and  erected  thereon  a 
dwelling-house  of  the  value  of  seven  hundred  dollars  and 
expended  the  further  sum  of  three  hundred  dollars  in  im- 
proving and  fencing  the  land;  that  ever  since  April,  1912, 
the  defendant  has  continued  in  open,  notorious,  and  exclusive 
possession  of  said  portion  of  the  tract  of  land  described  in 
plaintiff's  complaint;  that  the  said  Ftank  A.  Peixouto,  Sr., 
neglected  and  refused  to  grant  and  convey  said  portion  of 
said  land  to  defendant,  and  later  -conveyed  the  entire  tract 
to  the  plaintiff;  that  the  conveyance  was  made  to  the  plain- 
tiff without  any  valuable  consideration,  and  while  the  de- 
fendant was  in  open  and  visible  possession  of  a  part  of  the 
same,  and  at  a  time  when  all  the  facts  relating  to  the  agree- 
ment between  the  defendant  and  his  father  were  well  known 
to  the  plaintiff  herein.  Defendant  asked  that  the  plaintiff 
be  ordered  and  directed  to  execute  and  deliver  to  the  de- 
fendant a  deed  and  conveyance  of  that  portion  of  the  land 
described  in  the  complaint  which  was  included  in  the  orfil 
contract  between  the  defendant  and  his  father.  The  plain- 
tiff denied  substantially  all  the  allegations  of  the  cross- 
complaint.  Judgment  was  given  quieting  title  in  the  plain- 
tiff to  the  land  described  in  the  complaint,  excepting  that 
portion  thereof  set  out  in  the  cross-complaint  of  defendant; 
and  as  to  that  portion,  judgment  was  given  for  the  defend- 
ant, decreeing  that  the  plaintiff  holds  the  legal  title  thereto 
in  trrst  for  said  defendant  and  cross-complainant,  and  that 
the  said  plaintiff  execute  to  the  defendant  a  good  and  suffi- 
cient deed  therefor,  and  upon  his  failure  so  to  do,  within 
thirty  days,  a  commissioner  named  execute  and  deliver  such 
deed,  which  shall  operate  as  a  transfer  frdm  the  plaintiff  to 
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the  defendant  of  the  property  described  therein;  and  that 
the  plaintiff  be  enjoined  from  asserting  any  right  in  the  said 
portion  of  the  property  held  in  trust  for  the  defendant. 
From  the  latter  portion  of  the  judgment,  the  plaintiflt 
appeals. 

Appellant  first  contends  that  the  pleading  and  proof  does 
not  show  a  contract  suflBciently  certain  and  unambiguous  in 
its  terms  to  warrant  specific  performance,  and  particularly 
for  the  reason  that,  as  he  asserts,  there  is  no  evidence  that 
respondent  has  i)erfonned,  or  fully  i)erformed,  because  the 
alleged  oral  agreement  was  so  indefinite  and  uncertain  as  to 
time  and  terms  of  performance  by  defendant  that  it  would 
be  impossible  to  say  what  year,  month,  or  day  performance 
was  to  be  completed.  The  point  made  by  appellant  is  that 
it  is  impossible  to  determine  when  the  defendant  was  to  build 
or  complete  his  house.  This  matter  can  be  of  no  importance 
here,  because  the  house  has  been  built  and  completed,  and 
that  side  of  the  contract  has  been  fulfilled.  In  so  far  as  the 
part  of  the  contract  to  be  performed  by  the  defendant  is  con- 
cerned, he  alleged  and  proved  that  he  fully  performed  all 
things  to  be  by  him  performed.  The  contract  alleged  and 
proven  does  not  disclose  that  there  was  a  time-limit  placed 
upon  his  building  of  the  house,  and  therefore  time  not  being 
made  of  the  essence  of  the  contract,  so  far  as  the  evidence 
discloses,  it  becomes  immaterial  just  when  he  did  complete 
the  work.  He  has  completed  it  in  accordance  with  the  con- 
tract found  to  exist  by  the  court,  and  the  date  of  the  com- 
pleted performance  can  be  of  no  moment  except  in  regard 
to  the  point  raised  by  the  appellant  that  the  statute  of  limi- 
tations is  applicable  to  defendant's  claim,  which  contention 
will  be  considered  hereafter. 

[1]  The  cross-complaint  sets  forth  an  oral  gift  of  land, 
followed  by  possession  on  the  part  of  the  donee  and  the  erec- 
tion of  valuable  improvements.  The  property  covered  by  the 
alleged  oral  contract  is  fully  identified,  and  was  located  «ind 
staked  out  and  agreed  ujwn  by  the  parties.  The  complaint 
states,  the  evidence  clearly  establishes,  and  the  court  found 
that  the  defendant^  in  reliance  upon  such  agreement,  went 
upon  the  property,  erected  a  home  thereon,  and  impro^pd  and 
cultivated  the  land  and  has  been  in  possession  of  the  same 
ever  since.  This  is  sufficient  to  justify  a  decree  of  specific 
performance  as  against  the  donor  or  the  party  standing 
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in  the  place  of  the  donor  with  notice  of  the  rights  of  the 
cross-complainant.  {Magee  v.  Magee,  174  Cal.  276,  [162 
Pac.  1023].)  Contracts  to  convey  land,  under  such  circum- 
stances, have  always  been  enforced  in  this  state.'  {Bur- 
lingame  v.  BowUmd,  77  Cal.  315,  [1  L.  R.  A.  829,  19  Pac 
526] ;  Manly  v.  EovAett,  55  Cal.  94 ;  Bakersfield  T.  H.  As^, 
V.  Chester,  55  Cal.  98;  Anson  v.  Tovmsend,  73  Cal.  415,  [15 
Pac.  49] ;  KinsM  v.  Thomas,  18  Cal.  App.  683,  [124  Pac. 
220].)  The  evidence  sa  to  the  existence  of  the  contract  to 
convey  is  conflicting,  but  the  finding  is  that  such  an  agree- 
ment was  made  and  that  finding  cannot  be  disturbed  l^^this 
court,  as  the  evidence  of  the  defendant  and  of  his  witnesses 
is  sufficient  to  warrant  it.  We  think  that  the  contract  alleged 
and  proven  is  not  lacking  in  certainly  nor  too  indefinite  for 
a  court  of  equity  to  enforce. 

[2]  The  main  question  in  the  case  is  as  to  the  application 
of  the  statute  of  limitations.  It  is  admitted  that  defendant 
completed  the  house  and  other  improvements  some  time  in 
1912,  and  appellant  contends  that  defendant's  claim  accru- 
ing when  he  had  performed  the  things  to  be  by  him  per- 
formed, is  now  barred  by  the  statute  of  limitations,  the  cross- 
complaint  not  having  been  filed  until  October,  1916.  We 
think  there  is  no  merit  in  this  contention.  When  there  exists 
a  contract  to  convey  land  and  the  vendee  has  fully  performed 
and  nothing  remains  to  be  done  on  his  part,  the  vendor  then 
holds  the  legal  title  in  trust  for  the  benefit  of  the  vendee. 
Defendant  having  shown  by  his  proof,  and  the  court  having 
found  that  the  plaintiff  in  this  case  took  the  land  with  knowl- 
edge of  the  defendant's  rights,  the  plaintiff  would  be  in  the 
same  position  as  his  grantor  and  would  be  holding  the  bare 
legal  title  in  trust  for  the  defendant.  Under  such  circum- 
stances, while  the  cestui  que  trust  was  in  possession,  the 
statute  of  limitations  would  not  run  as  against  him.  {OU- 
bert  V.  Sleeper,  71  Cal.  290,  [12  Pac.  172] ;  Love  v.  Watkins, 
40  Cal.  547,  [6  Am.  Rep.  624] ;  Beebe  v.  Dowd,  22  Barb. 
(N.  Y.)  255;  Lakin  v.  Sierra  B.  O.  M,  Go,,  25  Fed.  337; 
FleishnuMi  v.  Woods,  135  Cal.  256,  [67  Pac.  276] ;  Scadden 
etc.  Co.  V.  Scadden,  121  CaL  33,  [53  Pac.  440] ;  Smith  v. 
Matthews,  81  Cal.  120,  [22  Pac.  409].) 

[3]  We  are  not  unmindful  of  the  argument  made  by 
appellant  that  the  notice  given  by  Frank  A.  Peixouto,  Sr., 
to  the  defendant  that  the  agreement  was  terminated  and  that 
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he  desired  the  defendant  to  surrender  to  him  the  possession 
of  the  property,  served  upon  December  1,  1913-  (which  was 
after  the  defendant  had  fully  performed,  and  while  defend- 
ant was  in  the  undisputed  possession  of  the  property),  was 
such  a  repudiation  as  would  set  the  statute  in  operation,  even 
as  against  a  cestui  que  trusty.  With  this  contention  we  can- 
not agree.  It  was  said  in  the  case  of  Bennett  v.  Morrison, 
120  Pa.  St  390,  [6  Am.  St.  Rep.  711,  14  Atl.  264],  and  the 
language  is  quoted  with  approval  in  the  case  of  Luco  v.  De 
Toro,  91  Cal.  405,  [18  Pac.  866,  27  Pac.  1082], '"that  if  the 
trustee  wishes  to  start  in  operation  the  statute  of  limitations, 
he  must  in  some  way  repudiate  the  agreement  and  miist  take 
possession,  either  in  person  or  by  agent,  in  order  to  break  the 
relation  his  vendee  sustained  to  him  under  the  agreement 
before  the  statute  will  commence  to  run.  So  in  the  present 
case,  we  apprehend  that  even  though  the  vendor  had  taken 
possession  of  the  property,  in  addition  to  that  possession,  he 
would  have  had  to  bring  home  to  the  vendee,  as  in  the  case 
of  tenants  in  common,  knowledge  that  he  thereafter  denied 
his  right  to  possession  in  order  to  rely  upon  the  bar  of  the 
statute;  and,  clearly,  notice  of  the  denial  of  the  vendee's 
title,  while  the  vendee  was  in  undisputed  possession,  would 
have  no  effect  whatever. . 

In  the  case  of  Bush  v.  Barr,  1  Watts  (Pa.),  110,  the 
language  of  which  is  quoted  with  approval  in  Luco  v.  De 
Toro,  supra,  the  court 'said:  ''Whenever  the  legal  title  is  in 
one,  and  the  real  interest  in  another,  these  form  but  one  title, 
and  the  statute  does  not  run  between  them  until  the  trustee 
disclaims  and  acts  adversely  to  the  cestvd  que  trust.  .  .  .  And 
so  in  all  cases  where  two  persons  have  each  an  interest  in 
a  tract  of  land  of  such  kind  that  both  their  interests  form 
but  one  title,  and  by  their  agreement  one  is  to  possess  for 
his  own  use  and  the  use  of  the  other.  In  such  cases  the  stat- 
ute does  not  run  until  he  in  possession  disclaims  the  right 
and  interest  of  the  other — denies  his  right  and  refuses  pos- 
session— and  such  disclaimer  and  denial  must  be  such  that  the 
other  has  notice  of  it." 

It  is  true  that  in  some  portions  of  the  opinion  in  the  case 
of  Love  V.  Watkins,  supra,  cited  by  appellant,  there  is  lan- 
guage that  would  indicate,  if  taken  without  any  connection 
with  the  facts  under  discussion,  that  notice  of  adverse  claim 
is  suf&cient  to  start  the  statute  in  dperation ;  but  we  believe 
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it  will  be  found  upon  an  examination  of  that  case  and  of 
other  eases  cited  that  where  such  language  is  used,  it  is  used 
in  relation  to  the  particular  facts  of  the  case — and  that  those 
facts  were  that  the  one  giving  the  notice  wa^  also  in  possession, 
or,  at  least,  that  the  vendee  himself  was  not  in  possession 
when  the  notice  was  given.  If  the  vendor  has  possession, 
then,  assuredly,  it  is  only  necessary  for  him  to  give  notice 
of  holding  such  possession  adversely.  Our  conclusion  seems 
evident  from  the  quotations  from  cases  -contained  in  api)el- 
lant's  own  brief.  He  quotes  from  the  case  of  Love  v.  Wat- 
kin^,  supra,  in  which  the  court  refers  to  the  case  of  Harris 
V.  King,  16  Ark.  122,  and  states  that  in  that  case  **it  was 
held  that  a  vendor  who  had  received  the  purchase  money  be- 
came the  trustee  of  the  vendee,  and  although  actually  in  pos- 
session of  the  land,  held  the  naked  legal  title  in  trust  for  him, 
and  the  statute  of  limitations  was  no  bar  to  an  action  for 
specific  performance  of  the  contract  if  the  vendor  had  done 
no  act  inconsistent  with  the  vendee's  title,  other  than  simply 
holding  possession," 

As  was  said  in  the  case  of  McCavley  v.  Harvey,  49  CaJ. 
497:  "A  person  all  the  while  in  possession  according  to  his 
right,  cannot,  while  holding  the  possession,  be  divested  of 
that  right  in  favor  of  another.  If  authority  be  needed  in 
support  of  a  proposition  so  self-evident,  it  may  be  found  in 
Love  V.  Watkins,  40  Cal.  547."  The  case  of  Fleishman  v. 
Clark,  135  Cal.  356,  [67  Pac.  276],  is  to  the  same  cflfect. 
There  has  been  no  dispute  in  the  cases  following  Love  v. 
Watkins,  as  to  the  holding  of  that  case.  That  case  has  been 
quoted  as  authority  for  the  proposition  that  the  statute  will 
not  begin  to  run  so  long  as  the  purchaser  is  in  possession,  in 
the  following  cases:  OUhert  v.  Sleeper,  71  Cal.  290,  [12  Pac. 
172] ;  Fleishmmv  v.  Woods,  supra;  Scadden  etc.  Co,  v.  Scad- 
den,  121  Cal.  33,  [53  Pac.  440] ;  Fogarty  v.  Fogarty,  129  Cal. 
46,  49,  [61  Pac.  570] ;  Smith  v.  Matthews,  81  Cal.  120,  [22 
Pac.  409] ;  Luco  v.  De  Toro,  91  Cal.  405,  [18  Pac.  866,  27  Pac. 
1082] ;  McCavley  v.  Harvey,  49 'Cal.  497.  ''Possession  draws 
to  it,  or  rather  extinguishes  all  adverse  claims  and  titles." 
{Love  V.  Watkins,  supra,)  Both  upon  principle  and  the 
weight  of  authority,  it  is  necessary  for  us  to  hold  in  this  case 
that  no  statute  of  limitations  is  applicable  to  the  right  which 
defendant  is  asserting  in  his  cross-complaint  So  far  as 
equity  is  concerned,  defendant  was  the  absolute  owner  of 
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an  indefeasible  estate  and  the  vendor  was  a  naked  trustee 
having  no  interest,  but  charged  with  the  simple  duty  of  con- 
veying to  the  vendee  upon  demand.  Equity  regards  the 
vendee  as  the  owner,  upon  the  principle  that  it  considers  that 
as  done  which  ought  to  be  done.  Defendant,  therefore,  could 
not  be  divested  of  his  indefeasible  estate  while  he  was  in 
I)osses8ion,  by  anyone  out  of  possession.  The  owner  of  the 
equitable  title  is  supposed,  for  the  purposes  of  a  court  of 
equity,  to  have  acquired  and  to  hold  the  title,  and  the  court 
will  compel  the  conveyance  of  the  legal  title  only  because  the 
equitable  title  is  not  recognized  in  a  court  of  law ;  but  where 
it  is  recognized,  it  constitutes  ownership,  and  it  cannot  be 
lost  by  the  bar  of  the  statute  while  the  owner  is  in  actual 
possession  and  enjoyment  of  his  estate.  {Love  v.  Watkins, 
supra.)  [4]  Since  the  defendant  could  not  be  divested  of 
his  title  by  the  operation  of  the  statute,  it  follows  that,  hav- 
ing the  equitable  title,  he  is  entitled  to  enforce  a  conveyance 
of  the  naked  legal  title  as  an  incident  to  such  equitable 
ownership.  As  long  as  the  equitable  title  exists,  it  must 
exist  with  all  its  incidents. 

[6]  Appellant  contends  that  there  is  no  allegation  in  the 
cross-complaint  that  the  plaintiff  has  received  an  adequate 
consideration  for  the  contract.  It  is  not  necessary  that  such 
allegation  should  be  in  express  terms.  It  is  sufficient  if  the 
cross-complaint  set  out  the  facts  and  the  value  of  the  land 
and  it  affirmatively  appear  therefrom  that  the  consideration 
was  adequate.  {Mag^e  v.  Magee,  174  Cal.  276,  [162  Pac. 
1023].)  In  the  numerous  cases  cited  herein  covering  con- 
tracts similar  to  the  one  found  by  the  trial  court  to  exist  in 
this  case,  it  has  been  held  that  under  facts  very  similar  there 
existed  a  sufficient  consideration  to  warrant  specific  perform- 
ance. The  case  of  Burlinffomie  v.  Rowland,  77  Cal.  315,  [1 
L.  R.  A.  829,  19  Pac.  526],  presents  a  vety  similar  state  of 
facts. 

[6]  The  objection  that  the  contract  should  have  been  in 
writing  is  without  merit.  The  contract  had  been  partly  per- 
formed and  the  making  of  the  improvements  upon  the  prop- 
erty is  sufficient  to  take  it  without  the  statute  of  frauds. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 
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[<Ht.  No.  2©57.    Pirit  Appellate  Di«trict,  Divirfon  One.— April  25, 1W9.] 

ARTHUE  T.  JOHNS,  Eespondent,  v.  CHARLES  L. 
BAENDBR  et  al,,  Appellanta. 

[1]  Fbaudumint  Convetanoks — Action  to  Set  Aside  Tbanspebt— Sum- 
oiENOY  OP  Complaint — ^Waivee  of  Objeotion. — In  an  action  to  Ta- 
eate  and  set  aside  a  conveyance  of  real  property  alleged  to  Imye 
been  made  to  obstruct  and  prevent  plaintiff  from  satisfying  a  cer- 
tain money  judgment  tlieretofore  obtained  against  two  of  the  de- 
fendants, if  the  allegations  of  the  complaint  do  not  definitely  show 
that  the  conveyance  was  m&de  in  such  manner  and  under  such 
circumstances  as  to  show  its  fraudulent  intent,  but  the  demurrer 
thereto  is  general  and  no  objection  is  urged  to  the  evidence  intro- 
duced to  establish  the  fraud,  on  appeal  from  the  judgment  the 
point  must  be  deemed  to  have  been  waived. 

[2]  Id. — ^Defeaudinq  Cbeditoes — Conveyance  Void. — ^If  a  eonveyanee 
be  made  with  the  intent  to  defraud  creditors,  it  is  void,  notwith- 
standing that  the  debtor  has  other  property  ample  in  amount  to 
•atisfy  his  creditor. 

[S]  Appeal  —  Point  Raised  foe  Pibst  Time  —  Consideeation  of. — A 
point  raised  for  the  first  time  in  the  appellate  court  upon  oral 
argument  may  not  be  considered.    . 

[4]  Fraudulent  Conveyances — Action  to  Set  Aside  Teansfebt— Evi- 
dence—Admissibility  OF  Divoeoe  Complaint. — ^In  an  action  tq  set 
aside  a  conveyance  alleged  to  have  been  made  with  the  intent  to 
prevent  plaintiff  from  satisfying  a  judgment  theretofore  obtained, 
a  divorce  complaint  filed  by  one  of  the  judgment  debtors  wherein 
the  property  alleged  to  have  been  thus  fraudulently  conveyed  is 
alleged  to  be  community  property  of  herself  and  husband,  the 
other  judgment  debtor,  is  not  privileged;  and  where  it  is  admitted 
In  evidence  without  objection,  said  defendants  cannot  on  appeal 
be  heard  to  complain  of  its  admission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  J.  Trabuceo,  Judge  Presiding.    Aflarmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  R.  Baender  and  L.  W.  Jefferson  for  Appellants. 

St.  Sure  &  Rose  for  Respondent. 

KERRIGAN,   J. — This   is   an   appeal   from    a   judgment 
against  defendants  in  an  action  instituted  by  the  plaintiff 
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to  vacate  and  set  aside  a  conveyance  of  real  property  alleged 
to  have  been  made  to  obstruct  and  prevent  plaintiff  from 
satisfying  a  certain  money  judgment  which  he  had  thereto- 
fore obtained  against  the  defendants,  Charles  L.  Baender  and 
Inllie  M.  Baender,  his  wife. 

The  evidence  abundantly  supports  the  finding  that  the  con- 
veyance of  the  property  here  assailed  was  made  to  defraud, 
hinder,  and  delay  the  collection  of  plaintiff's  claim. 

It  appears  from  the  record  that  in  the  latter  part  of  the 
year  1908  the  defendants,  Charles  L.  Baender  and  his  wife, 
had  falsely  represented  in  several  material  respects  a  certain 
business  transferred  by  them  to  the  plaintiff  in  consideration 
of  a  conveyance  of  real  property,  by  reason  of  which  misrep- 
resentations plaintiff  in  the  month  of  June,  1910,  obtained 
judgment  against  sltid  defendants,  which  he  now  seeks  to 
satisfy  out  of  the  property  described  in  the  complaint,  the 
ownership  of  which  in  defendants  arises  from  the  original 
transfer  to  them  by  plaintiff  of  the  real  property  above  re- 
ferred to  as  the  consideration  for  plaintiff's  acquisition  of 
said  business,  and  which,  with  the  intent  of  concealing  their 
ownership  thereof,  they  transferred  to  Charles  P.  Baender, 
the  father  of  the  defendant  Charles  L.,  who  subsequently 
conveyed  the  same  to  R.  M.  Meeker.  It  appears  that  later 
it  was  exchanged  for  what  is  called  in  the  record  the  Fruit- 
vale  lot,  which  in  turn  was  exchanged  for  the  property  de- 
scribed in  the  complaint,  and  that  the  deed  thereto  was  taken 
in  the  name  of  the  mother  of  Charles  L.  Baender,  in  whom 
the  record  title  remained  until  it  was  conveyed  to  defendant 
Niels  Gostave,  which  conveyance  was  made  for  the  purpose  of 
enabling  Gostave  to  qualify  as  a  bondsman  for  said  Charles 
L.  Baender,  at  that  time  charged  with  the  offense  of  grand 
larceny. 

After  obtaining  the  first  judgment  plaintiff  caused  an 
execution  to  issue  thereon,  but  neither  by  this  means  or  in 
any  other  way  was  he  able  to  collect  the  amount  thereof,  not 
learning  of  his  debtor's  interejst  in  the  real  property  con- 
cerned in  this  action  until  early  in  the  year  1915,  when  Lillie 
M.  Baender  commenced  an  action  for  divorce  against  her  hus- 
band, and  alleged  in  her  complaint  that  it  was  the  community 
property  of  herself  and  husband. 

It  is  also  in  evidence  that  shortly  after  the  commencement 
of  the  divorce  proceeding  Charles  M.  Baender  met  the  plain- 
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tiflf  one  day,  and  tried  to  effect  with  him  a  compromise  of  his 
claim.  On  that  occasion  Baender  not  only  admitted  that  he 
had  obtained  the  first  conveyance  by  fraud,  but  also  that 
the  title  to  the  property  here  involved  was  taken  in  the  name 
of  his  relative,  as  already  mentioned,  for  the  purpose  of 
obstructing  and  defeating  any  claim  which  the  plaintiff  had 
or  might  have  against  him  and  his  wife.  It  further  appears 
that  Charles  L.  Baender  and  wife  were  at  all 'times  in  pos- 
session of  the  property,  paid  the  taxes  thereon,  and  expended 
money  for  its  repair  and  improvement,  but  paid  no  rent 
therefor. 

The  testimony  on  behalf  of  the  defendants  was  weak, 
evasive,  and  unsatisfactory.  The  case  shows  plain  indica- 
tions of  fraud. 

[1]  Defendants,  in  support  of  their  appeal,  urge  that  this 
being  an  action  in  equity  to  set  aside  a  transfer  of  property 
on  the  ground  of  fraud,  facts  must  be  alleged  showing  that 
the  conveyance  was  made  in  such  manner  and  under  such  cir- 
cumstances as  to  show  its  fraudulent  intent,  and  accordingly 
that  it  must  appear  that  at  the  time  it  was  made,  and  also 
when  this  action  was  commenced,  said  defendants  had  no 
other  property  subject  to  execution  out  of  which  the  plain- 
tiff's judgment  could  be  satisfied,  citing  Albertoli  v.  Bran- 
ham,  80  Cal.  631,  634,  [13  Am.  St.  R<jp.  200,  22  Pac.  404]. , 
Assuming  for  the  momeYit  that  appellants'  position  is  sound, 
still  we  are  jof  the  opinion  that  the  most  that  can  be  said 
against  the  complaint  in  this  regard  is  that  it  is  somewhat 
indefinite ;  but  as  the  demurrer  was  general,  and  as  there  was 
no  objection  to  the  evidence  introduced  to  establisli  the  fraud 
on  the  ground  now  urged,  the  point  must  be  deemed  to  have 
been  waived,  and  is  now  unavailing  {SvJce forth  v.  Lord,  87 
Cal.  399,  403,  [25  Pac.  497]).  [2]  Moreover,  the  case  on 
which  appellants  depend  appears  to  have  been  overruled; 
and  according  to  later  cases,  if  a  conveyance  be  made  with 
the  intent  to  defraud  creditors  it  is  void,  notwithstanding 
that  the  debtor  has  other  property  ample  in  amount  to  satisfy 
his  creditor.  {First  Nat.  Bank  of  L,  A,  v.  Maxwell,  123  Cal. 
360,  371,  [69  Am.  St.  Rep.  64,  55  Pac.  980] ;  Bekins  v. 
Dieterle,  5  Cal.  App.  690,  694,  [91  Pac.  173].) 

Defendants  also  assert  that  the  decree  rendered  in  the 
present  suit  goes  beyond  the  issues  framed  by  the  pleadings 
and  the  prayer,  by  declaring  in  effect  a  second  judgment 
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against  them  arising  out  of  the  same  cause  of  action.  It  is 
true  that  a  portion  of  the  judgment  if  detached  from  the 
remainder  seems  to  be  open  to  the  objection  urged  by  de- 
fendants, but  we  think  it  suflSciently  clear  that  when  the 
judgment  is  read  in  its  entirety,  the  part  objected  to  amounts 
to  no  more  than  a  recital  of  the  amount  due  to  plaintiff  on 
account  of  the  former  judgment,  and  for  which  the  plaintiff 
is  given  a  lien  on  the  property  here  involved.  [3]  But 
aside  from  this,  the  point  was  made  for  the  first  time  upon 
oral  argument,  and  may  not  for  that  reason  be  considered. 

The  appellants  also  contend  that  even  if  the  transfer  of  the 
property  were  fraudulent,  the  title  of  the  grantee  is  good  as 
against  all  the  world  except  this  creditor,  and  that  the  court 
could  not  deprive  the  grantee  of  the  title  so  conveyed  to  her, 
but  that  the  judgment  should  have  subjected  the  property  to 
the  lien  of  the  judgment,  and  directed  that  any  surplus  which 
might  remain  after  sale  be  paid  to  the  grantee.  The  court 
under  the  issues  found  a  certain  amount  due  plaintiff,  and 
having  also  found  that  the  transfers  already  referred  to  were 
void  as  to  plaintiff,  impressed  the  property  with  the  lien  of 
his  judgment,  directing  that  it  be  sold  in  satisfaction  of  that 
judgment.  To  this  much  under  the  issue  the  plaintiff  was 
clearly  entitled.  As  to  what  may  or  should  be  done  with 
any  possible  surplus  is  a  matter  with  which  under  the  plead- 
ings we  are  not  now  concerned. 

[4]  The  divorce  complaint  of  Lillie  M.  Baender  against 
her  husband  having  been  filed  was  not  privileged ;  and,  more- 
over, as  it  was  admitted  in  evidence  without  objection  said 
defendants  cannot  now  be  heard  to  complain  of  its  admission. 

The  record  as  amended  on  suggestion  of  diminution  thereof 
shows  that  the  default  against  defendant  Niels  Gostave,  sued 
as  First  Doe,  was  valid.  Nor  did  the  court  err  in  ordering 
judgment  against  him. 

No  other  point  urged  by  appellants  requires  consideration. 

The  judgment  is  afllrmed. 

"Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  jud^ent  in  the  district  court  of  appeal,  was  demed  by 
the  supreme  court  on  June  23,  1919. 

All  the  Justices  concurred  except  Lawlor,  J.,  and  Len- 
non,  J.,  who  were  absent. 
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ABANDONMENT.    See  Easements,  2. 
ACCEPTANCE.    See  Banks  and  Banking,  4 
ACCOMPLICE.    See  Criminal  Law,  3,  i. 

ACCOUNT  STATED. 

1.  Impeachment  for  Fraud  or  Mistake. — ^T^ile  a  enit  to  open, 
surcharge,  or  falsify  an  account  is  one  proper  for  equitable  juris- 
diction, jet  the  rule  seems  to  be  established  that  a  stated  account 
need  not  be  impeached  by  a  direct  suit  brought  for  that  purpose, 
but  may  be  impeached  for  fraud  or  mistake  either  at  law  or  in 
equity  whenever  it  is  brought  forward  as  a  defense  or  cause  of 
action.     (White  v.  Thompson,  447.) 

2.  Omitted  Items — Mistake — ^Assumpsit. — An  action  in  assumpsit 
will  lie  to  recover  for  items  of  indebtedness  omitted  by  mistake 
on  a  settlement  of  an  account,  if  there  is  no  other  objection. 
(Id.) 

3.  When   not  Bar  to  Recovery. — An  account  stated   does   not  *bar 

a  recovery  for  items  not  within  the  contemplation  of  the  parties 
when  the  settlement  was  made,  nnr  for  those  omitted  by  mistake, 
nor  for  such  as  were  left  open  for  further  consideration.     (Id.) 

4.  Final  Settlement — ^Presumption  not  Conclusive. — Parties  to 
an  account  stated,  signed  by  them,  are  not  concluded  by  the  pre- 
sumption that  it  was  a  final  settlement  of  all  valid  debts,  debits, 
and  credits,  as  to  matters  which  were  not  contemplated  by  them, 
or  which  were  not  included  in  the  settlement,  though  they 'existed 
at  the  time.     (Id.) 

5.  Discovery    op    Mistake — Adjustment    of    Account. — Where    an 

account  has  been  adjusted  by  the  parties,  if  any  mistake  is 
subsequently  discovered,  the  whole  account  need  not  be  opened  and 
readjusted,  but  the  mistake  may  be  corrected  and  the  rights  of  the 
parties  readjusted  as  to  such  mistake.     (Id.) 

6.  Assumpsit  —  Evidence. — In  an  action  in  a»sumpsit  to  recover 
an  item  of  indebtedness  which  was  entirely  omitted  in  negotiations 
leading  to  an  account  stated,  the  court  may  properly  allow  evi- 
dence of  the  details  of  the  transactions  between  the  parties.     (Id.) 

7.  Assignment. — Such  a  cause  of  action  in  assumpsit  to  recover 
an  item  of  indebtedness  which  was  omitted  from  the  negotiations 

(797) 
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of  the  parties  leading  to  the  settlement  of  the  aoeoimt  between 
them,  is  assignable.     (Id.) 

8.  Payment — Burden  of  Proof. — In  such  an  action,  the  burden  of 
proof  of  payment  is  on  the  defendants.     (Id.) 

9.  AcnoN  UPON — ^Recovery. — In  a  suit  upon  an  account  stated,  the 

plaintiff  must  recover  upon  the  account  stated  or  not  at  all. 
(Duerr  v.  Sban,  653.) 

10.  Naturb  of. — An  accouut  stated  constitutes  a  new  contract  either 
express  or  implied,  into  which  all  prior  negotiations  merge.     (Id.) 

11.  Basis   of. — ^An   account  stated   must  be  based   on  prior  dealings 
out  of  which  an  indebtedness  arose.     (Id.) 

12.  Architect's  Services — ^Rendition  of  Bill—Failube  to  Objkw-* 

Implication. — ^Where  a  bill  for  architect's  services  in  connection 
with  the  construction  of  a  building  is  rendered  to  the  owner, 
in  care  of  her  agent,  and  neither  such  owner  nor  her  agent  objects 
to  the  account,  the  implication  of  an  account  stated  thereupon  arises 
as  a  matter  of  law.     (Id.) 

ACKNOWLEDGMENTS.    See  Statute  of  LimiUtions,  1,  % 

ADMISSIONS.    See    Contracts,    14;    Leases^    8;    Life    Insorancai    2; 
Quieting  Title,  6. 

ADVBESE  POSSESSION. 

1.  Negatiyeo  by  Bsoognition  or  Bights. — ^Express  reeognition,  by 
reservations  in  deeds,  of  plaintiff's  rights  as  the  owner  of  the 
dominant  estate  by  successive  owners  of  the  servient  estate,  is 
contrary  to  any  daim  of  adverse  possession.  (Parker  y.  Swett, 
68.) 

2.  E'ssentuls — CONSTBUCTIOK  OT  CoDE. — For  the  purpose  of  con- 
stituting an  adverse  possession  by  a  person  claiming  title  not 
founded  upon  a  written  instrument,  it  is  not  necessary,  under 
section  S25  of  the  Code  of  Civil  Procedure,  that  the  land  shall 
have  been  "protected  by  a  substantial  indosure"  or  "usually  culti- 
vated or  improved"  for  any  specific  period  of  time,  but  only  that 
it  shall  have  been  occupied  and  claimed  and  the  taxes  paid  for  the 
period  of  five  years  continuously.  (Truckee  Biver  Gen.  B.  Co.  v. 
Anderson,  526.) 

S.  Becovery  OF  Possession  of  Bbal  Property — Statute  of  Limi- 
tations.— ^An  action  for  the  recovery  of  the  possession  of  real  prop- 
erty is  barred  by  section  318  of  the  Code  of  CSvil  Procedure  where 
neither  the  plaintiff  nor  its  predecessor  "was  seised  or  possessed 
of  the  property  in  question,  within  five  years  before  the  commence- 
ment of  the  action.*'  (Id.) 
See  Quieting  Title,  8. 
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ADVEiRSE  USEB.    See  Easements,  17. 

AFFIDAVITS.    See    Municipal    Corporations,    8;    Quieting   Title,    6; 
School  lAvr,  8. 

AGENCY. 

1.  Knowledob  of  Agent  —  Imputed  to  Principal. — The  rule  that 
where  an  agent  receives  notice,  it  is  not  imputed  to  the  principal 
if  the  agent  is  engaged  in  committing  an  independent  fraudu- 
lent act  upon  his  own  account,  is  subject  to  the  exception  that 
where  the  agent  is  the  sole  representatiYO  of  the  principal  in  the 
transaction,  and  does  not  deal  with  the  principal,  or  with  any 
other  agent  acting  for  him,  the  general  law  of  agency  is  still 
applicable,  and  the  knowledge  of  the  agent  is  imputed  to  the 
principal.     (National  Bank  of  San  Mateo  t.  Whitney,  276.) 

2.  Corporations — ^Action  on  Written  Instrument — ^Authoritt  o» 
Agent — ^Fueading. — In  an  action  against  a  corporation  on  a  writ- 
ten instrument  Which  appears  to  bie  in  form  a  bill  of  exchange,  but 
in  effect  answers  to  a  promissory  note,  as  defined  in  section  3245 
of  the  Civil  Code,  alleged  to  have  been  executed  by  the  person  in 
charge  of  the  business  of  such  corporation,  an  allegation  that  such 
person  in  charge  of  the  corporation's  business  had  authority  to 
execute  the  instrument  is  essential  to  show  liability  against  such 
corporation.     (Thomas  T..Newmark  Grain  Co.,  491.) 

3.  Undisclosed  Principal — Bights   of  Third  Persons. — ^Where  one 

deals  with  another  believing  him  to  be  the  principal,  on  subse- 
quently learning  that  he  was  dealing  with  an  agent  of  an  undis- 
closed principal,  he  may  recover  either  from  the  person  with 
whom  he  dealt  or  from  the  undisclosed  principal.  (Duerr  v. 
Sloan,  653.) 

4.  Knowledge  of  Agent  Imputed  to  Princtpal— Failure  of  Agent 
TO  Communicate. — The  fact  that  an  agent  fails  to  cdnmiuni- 
cate  certain  knowle(^e  to  his  principal  cannot  change  the  rule  of 
law  that  the  knowledge  of  the  agent  is  imputed  to  the  principal. 
(Id.) 

See  Banks  and   Banking,   1-3,  8. 

AliIMCNY.    See  Divorce^  1,  4,  3^ 
ANIMALS. 

EBTRATS  —  C0l£M0N-LAW    BULE — APPLICATION    TO    FrBSNO    COUNTT  — 

Limitation  of  Actions. — The  rule  of  the  common  law  which  re- 
quired every  man  to  keep  his  beasts  within  Ms  own  close  is 
in  full  force  and  effect  in  its  application  to  pastoral  lands  in 
the  county  of  Fresno;  and  an  action  for  the  recovery  of  damages 
for  the  trespass  of  ^^k  upon  such  uninclosed  lands  is  not  limited 
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as  to  its  time  of  commencement  to  sixty  days  after  the  commission 
of  the  act  of  trespass  complained  of.  (Davis  y.  Blasingame, 
458.) 

APPEAL. 

1.  Denial  of  New  Trial — Code  Amendment — Dismissal  of  Ap- 
peal.— An  attempted  appeal  from  an  order  denying  a  motion 
for  new  trial,  taken  after  the  amendment  of  1915  to  section  963 
of  the  Code  of  Civil  Procedure,  must  be  dismissed.  (Hammond  v. 
Hazard,  45.) 

2.  Altebnativb  Method — Duty  op  Appellate  Oouet  as  to  Exam- 
ination OF  the  Typewritten  Documents. — The  alternative 
method  of  appeal,  though  permitting  the  filing  of  a  typewritten 
transcript,  casts  no  burden  upon  appellate  courts  to  examine  the 
typewritten  documents.     (Id.)  * 

8.  VaMunce  —  Insufficient  Hecord  —  Question  not  Determined.^ 
On  this  appeal  taken  under  the  alternative  method,  the  appellants 
claiming  a  variance  between  the  complaint  which  alleged  "willful- 
ness*' and  the  proof  which  appellants  claim  was  of  "negligence," 
and  the  appellants  having  failed  to  print  in  their  briefs  a  sufficient 
record,  it  cannot  be  determined  whether  the  evidence  fell  short  of 
establishing  willfulness  on  the  part  of  appellants.     (Id.) 

4.  Alternative  Method  —  Quieting  Title  —  Denial  of  Nonsuit  — 
Examination  of  Imperfect  Eecord. — In  an  action  to  quiet  title, 
on  an  appeal  by  the  alternative  method,  where  the  denial  of  a 
nonsuit  is  claimed  by  appellant  to  have  been  erroneous  and  the 
appellant  prints  as  an  appendix  to  his  brief  practically  the  entire 
record  of  title,  consisting  of  many  conveyances  and  other  documents, 
without  calling  attention  to  any  alleged  error  or  omission  as  affect- 
ing the  vesting  or  di\>esting  of  ownership  of  the  property  involved 
in  the  action,  the  appellate  court  will  not  make  a  search  of  this 
complicated  record,  without  the  aid  of  counsel,  to  either  prove  or 
disprove  the  un controverted  statement  in  respondent's  brief  that 
at  the  time  he*  rented  on  the  first  hearing  the  evidence  established 
his  title  to  a  two-thirds  interest  in  the  property  in  question. 
(Bublitz  V.  Beeves,  75.) 

5.  Former  Appeal — Record. — Documentary  evidence  before  the  court 

on  a  former  appeal,  none  of  which  is  in  the  record  of  a  second 
appeal,  is  not  before  the  court  for  the  purpose  of  such  second 
appeal.     (Beckett  v.  Stuart,  108.) 

6.  Alternative  Method  —  Judgment — Insufficient  Briefs. — On  an 
appeal  under  the  alternative  method  permitted  by  section  953a 
of  the  Code  of  Civil  Procedure  from  a  judgment  based  on  an  order 
granting  a  nonsuit,  where  the  appellant  insists  that  the  court  erred 
in  granting  the  motion  for  the  nonsuit,  the  omission  of  the  appel- 
lant to  print  in  his  brief  any  portion  of  the  record  showing,  as 
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required  by  section  953c  of  said  code,  that  the  eourt  exred  in  grant- 
ing the  motion,  is  sufficient  ground  to  justify  an  affirmance  of  the 
judgment.     (Patten  &  Davies  Lumber  Co.  y.  Inman,  111.) 

7.  OoNPUOT  OP  EviDENCB— Finding  Based  on  Erroneous  Theory  of 
Law. — The  rule  that  an  appellate  eourt  will  not  reverse  a  find- 
ing if  there  is  a  substantial  conflict  of  evidence  does  not  extend 
to  a  ease  where  it  is  clearly  Apparent  that  the  finding  i«  based 
on  an  erroneous  theory  of  the  law  applicable  to  the  e>vidence. 
(Felsenthal  v.  Warring,  119.) 

8.  Ambiguous  Notice. — ^A  notice  of  appeal,  ambiguous  to  the  ex- 
tent that  it  might  be  considered  an  attempt  to  appeal  from  an 
order  denying  a  motion  for  new  trial  after  such  an  order  had  ceased 
to  be  an  appealable  order,  but  still  open  to  the  construction  of  being 
a  notice  of  appeal  from  a  judgment  in  the  action,  will  be  so  consid- 
ered.    (Off  y.  Crump,  173.) 

9.  Order  Granting  New  Teuit—Disorbtion. — A  motion  for  a  new 

trial  is  addressed  to  the  discretion  of  the  trial  eourt,  and  its 
discretion  in  granting  a  new  trial  can  be  disturbed  only  when  it  is 
made  to  appear  that  that  discretion  has  been  abused.  (Bamsay 
V.  McCreery  Ebtate  Co.,  190.) 

10.  Finding  on  Confugting  Evidence.^Li  this  action  on  a  promis- 
sory note  executed  by  a  husband  and  wife,  a  finding,  upon  con- 
flicting evidence,  that  as  to  the  wife  the  note  was  executed 
without  consideration  will  not  be  disturbed  on  appeal.  (Post  v. 
Fetterman,   192.) 

11.  Matters  Beviewablb  on  Appeal  from  Judgment. — ^Where  judg- 
ment was  entered  on  June  12,  1911,  notices  of  intention  to  move 
for  new  trial  filed  September  8th  and  11th  thereafter,  and  notices  of 
appeal  filed  December  7th  and  8th  following,  the  eourt  on  appeals 
from  judgments  could  consider  the  insufficiency  of  the  evidence  to 
justify  the  findings  and  judgment  of  the  trial  eourt,  though  the  order 
denying  motions  for  new  trial  was  not  entered  until  after  the  amend- 
ments to  sections  956  and  963  of  the  Code  of  Civil  Procedure,  taking 
away  the  right  of  appeal  from  orders  denying  motions  for  a  new  triaL 
(Ford  V.  Freeman,   221.) 

12.  Action  to  Quiet  Title — ^Dedication — ^Waiver  of  Issue. — In  an 
action  to  quiet  title  to  a  strip  of  land  over  which  the  defend- 
ants daim  an  easement,  the  issue  as  to  whether  said  strip  had 
been  dedicated  to  public  use  cannot  be  urged  for  the  first  time  on 
appeal.     (Nilson  v.  Wahlstrom,  237.) 

IS.  Alternative   Method  —  Insuppicient   Record. — ^Where  an   appeal 

is  bj  the  alternative  method,  and  on  the  clerk's  transcript  alone, 

and  the  appellant  neither  prints  any  of  the  record  in  its  briefs 

nor  designates  in  any  way  the  parts  of  the  transcript  upon  which 

40  Oal.  App, — 51 
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its  alleged  statement  of  facts  is  based,  the  briefs  will  not  be  con- 
sidered.    (Whiting-Mead  Com.  Co.  v.  Kichards,  366.) 

14.  Order   Denying   New    Trial — ^Dismissai;.. — ^An    attempted    appeal 

from  an  order  denying  a  motion  for  a  new  trial  must  be  dis- 
missed where  the  notice  of  appeal  therefrom  was  filed  after  section 
963  of  the  Code  of  Civil  Procedure  waa  amended  in  1915.  (Dorris 
y.  McKamy,  267.) 

15.  AmRMATivi  Defense  —  Failure  to  Pini>  upon  —  Reversal  op 
Judgment. — A  judgment  will  not  be  reversed  for  failure  t6  find 
upon  an  affirmative  defense  if  the  record  does  not  show  that 
evidence  was  introduced  in  support  thereof,  or  where  the  evidenca 
introduced  was  not  sufficient  to  support  a  finding  in  favar  thereof, 
if  such  finding  had  been  made.  (National  Bank  of  San  Mateo 
V.  Whitney,  276.) 

15a.  Error — Injury. — Upon  appeal,  it  is  incumbent  upon  the  appel- 
.    lant  to  show  not  alone  error,  but  injury  from  error.     (Id.) 

16.  Alternative      Method  —  Insupficibnt     Brieps.  —  Where,      open 

an  appeal  under  the  altemative  method,  there  is  printed  as 
an  appendix  to  appellant's  brief  what  is  designated  a  rSswnS  of  the 
evidence  of  certain  witnesses,  and  in  the  brief  itself  are  certain  con- 
clusions of  fact,  to  support  which  no  reference  is  made  either  to  the 
transcript  or  the  appendix,  and  there  is  nothing  printed  in  either 
brief  to  inform  the  court  clearly  what  the  issues  were  before  the 
lower  court,  and  but  a  single  one  of  the  findings  is  printed,  and 
that  in  the  appendix  to  respondent's  brief,  the  appellate  court  will 
not  examine  the  typewritten  transcript  in  search  of  error  upon  which 
to  base  a  reversal.    (Patterson  v.  Almond  Citj  Land  etc  Co.,  285.) 

17.  OoNPUCT  OP  EviDENCB — FINDINGS. — The  appellate  court  cannot 
overturn  the  findings  of  the  trial  court  where  there  is  a  substantia] 
conflict  of  evidence  upon  the  facts  found.     (Id.) 

18.  Findings  —  Conplictino  Evidence  —  Review. — Findings  based  on 
conflicting  evidence  cannot  be  disturbed  on  appeal  (Nay  t.  Ber- 
nard, 364.) 

19.  Order  Denying  New  Trial. — An  appeal  from  an  order  denying  a 

motion  for  a  new  trial  taken  after  section  963  of  the  Code  of 
Civil  Procedure  was  amended  in  1915,  must  be  dismissed.  (Eunyon 
V.  City  of  Los  Angeles,  383.) 

20.  Directed  Verdict — Record. — ^When  exceptions  are  taken  to  a  non- 
suit, or  to  a  directed  verdict,  all  the  evidence  necessarily  becomes  a 
part  of  the  case  and  should  be  included  in  the  record  on  appeal 
(Id.) 

21.  Pleading  —  Motion  to  Strike  Out  —  Exception  to  Order. — An 

order  refusing  to  strike  out  a  pleading,  or  a  portion  thereof,  is  not 
an  order  deemed  excepted   to   under  section  647  of  the  Code  of 
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Civil  Procedure,  therefore,  in  order  that  the  objection  may  be 
urged  on  appeal,  an  exception  must  be  taken  at  the  time  the  de- 
cision is  made.     (Davies  v.  Bamsdell,  424.) 

22.  Justice's   Court  Appeal — How  Taken. — An  appeal  from  a  Jus- 

tice's court  is  taken  by  filing  a  notice  thereof  with  the  justice  an<l 
serving  a  copy  thereof  upon  the  adverse  party,  but  is  not  effectual 
for  any  purpose  unless  an  undertaking  be  filed,  (i^rrisee  v.  Su- 
perior Court,  469.) 

23.  Tban^fsr   op   Jurisdiction. — When   the   appellant,   on   an   appeal 

from  a  judgment  rendered  in  a  justice's  court,  has  filed  and 
given  the  notice  of  appeal  and  filed  the  undertaking,  as  required 
by  the  code,  the  justice  is  divested  of  all  jurisdiction  in  the  matter 
other  than,  as  required  by  section  977  of  the  Code  of  Civil  Proce- 
dure, and  subject  to  the  payment  of  his  fees,  to  transmit  the  record 
to  the  clerk  of  the  superior  court  for  further  proceedings.     (Id.) 

24.  Jurisdiction    of    Superior    Court  —  How    Divested.  —  On    such 

aippeal,  the  jurisdiction  of  the  superior  court  attaches  upon  the  per- 
fecting of  the  appeal  by  the  filing  of  the  undertaking,  and  having 
once  attached,  can  only  be  divested  by  an  order  of  dismissal  or 
some  other  act  of  that  court.     (Id.). 

25.  Justification  op  Sureties  —  Dismissal  op  Appeal  —  Construc- 
tion OP  Code.  —  While  section  978a  of  the  Code  of  Civil  Pro- 
cedure provides  that  where  an  exception  to  the  sufficiency  of  the 
sureties  is  interposed,  they  must  justify  within  five  days  thereafter, 
otherwise  the  appeal  must  be  regarded  as  if  no  such  undertaking 
had  been  given,  this  does  not,  ipso  facto f  affect  the  appeal,  the. per- 
fecting of  wiiich  has  vested  jurisdiction  of  the  case  in  the  superior 
court,  but  the  provision  is  to  be  construed  as  giving  to  the  re- 
spondent the  right,  if  he  shall  choose  to  avail  himself  thereof,  to 
move  for  its  dismissal  upon  the  ground  that  since  it  was  taken  it 
has  become  ineffectual.     (Id.) 

26.  Failure   op   Sureties   to   ^^ustipy  —  Second   Attempted   Appeal 

Ineppectivb. — Where,  on  an  appeal  from  a  judgment  rendered  by 
a  justice's  court,  the  sureties  upon  the  undertaking,  in  response  to 
exception  to  their  sufficiency,  fail  to  justify,  the  superior  court  ha* 
no  jurisdiction  other  than  to  dismiss  the  appeal,  notwithstanding 
that  before  the  expiration  of  the  time  within  which  the  sureties 
might  qualify  and  while  the  first  appeal  is  operative,  a  second 
notice  of  appeal  and  undertaking  thereon  are  filed.     (Id.) 

27.  Settlement   op    Additional    Transcript  —  Authority    op    Trial 

Court.  —  When  a  reporter's  transcript  to  be  used  on  appeal 
from  a  judgment  has  been  regularly  allowed  and  settled  by  the  trial 
judge,  the  court's  duty  as  well  as  its  authority  to  settle  a  transcript 
has  been  exhausted,  and  thereafter  the  apjiellant  is  not  entitled  in 
the  ordinary  course  of  proecdurc  to  demand  the  settlement  of  an 
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additional  statement  based  upon  the  reporter's  certificate  to  the 
correctness  of  a  document  containing  matter  additional  to  that 
contained  in  the  settled  transcript.  (Lapique  t.  Superior  Court, 
582.) 

28.  Alternative  Method  —  Section  953c,  Code  of  Civil  Procedure, 
Construed. — Section  953e  of  the  Code  of  CSvil  Procedure,  goTem- 
ing  the  taking  of  appeals  under  the  alternative  procedure,  is  posi- 
tive in  its  requirements.  (CStj  Street  Improvement  Co.  t.  Silver- 
shield,  597.) 

29.  CoNPLicTiNO  Evidence  —  Unwarranted  Proceeding. — ^Where  the 
evidence  is  clearlj  conflicting,  and  there  is  a*mple  evidence  to  justify 
the  verdict  of  the  jury,  an  appeal  from  the  judgment  is  an  un- 
necessary and  unwarranted  proceeding,  in  the  absence  of  some  error 
occurring  at  the  trial.  (Pozzi  t.  Alpine  Svaporated  Cream  Co., 
598.) 

80.  Fire  Insurance — Preponderance  of  Evidence— Province  op  Ap- 
pellate Court. — Whatever  the  justices  of  the  appellate  court  may 
think  as  to  the  preponderance  of  the  evidence,  they  may  not  sub- 
stitute their  opinion  for  that  of  the  jury  wherever  there  is  a  fair, 
reasonable  ground  for  a  difference  of  opinion.  (Lutge  v.  Dubuque 
Pire  etc.  Ins.  Co.,  658.) 

31.  CoNPLtcTiNO^  Evidence — ^Verdict. — In  this  action  to  recover  upon 
a  fire  insurance  policy  which  the  defendant  company  claimed  had 
been  canceled  at  the  time  it  settled  the  claim  for  a  previous  fire 
on  the  premises,  the  evidence  was  such  that  the  appellate  court 
could  not  hold  that  there  was  no  substantial  conflict  in  the  evi- 
dence, or  that  the  jury  rendered  a  verdict  which  was  unsupported 
by  the  evidence.     (Id.) 

82.  Judgment  —  Allowance  of  Interest  —  Modification  on  Ap- 
peal.— On  appeal  from  the  judgment  in  such  an  action,  the  appe- 
late court  has  power  to  make  an  order  remanding  the  cause  with 
directions  to  the  trial  court  to  modify  the  judgment  by  including 
interest  on  the  amount  of  the  judgment,  provided  plaintiff  is  en- 
titled to  such  interest  and  has  not  by  some  act  of  his  own  estopped 
himself  from  seeking  such  relief.  (Conlin  v.  Southern  Pacific  B.  K, 
Co.,  743.) 

33.  Imposition  of  Terms  —  Acceptance  —  Implied  Acquiescence. — 
As  a  general  rule,  if  a  trial  court  imposes  terme  as  the  condition 
upon  which  any  order  will  be  granted,  or  any  other  thing  done  or 
not  done,  and  the  party  upon  whom  the  terms  are  imposed  accepts 
them,  he  will  be  deemed  to  have  acquiesced  in  the  ruling  and  can- 
not afterward  question  its  validity  in  the  appellate  court.     (Id.) 

84.  Motion  for  New  Trial — Conditional  Order  Granhno  —  Ac- 
ceptance OP  Reduced  Judgment — Waiver  op  Right  to  Appeal. — 
Where  a  motion  for  a  new  trial  is  granted  to  go  into  effect  unless 
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plaintiff  stipulate*  to  reduce  the  verdict,  in  which  event  the  motion 
is  clenied,  plaintiff  by  giving  the  stipulation  and  entering  judgment 
thereon  waives  his  right  to  appeal,  although  he  entered  the  remittitvr 
under  protest  and  the  court  may  have  been  wrong  in  finding  that 
the  judgment  wee  excessive.     (Id.) 

35.  AOOEPTANCB    OF    BENEFITS  —  RiGHT    TO    APPBAL  —  WhBN    NOT    IN- 

CONSISTENT.— The  right  to  accept  the  fruits  of  a  judgment  or  order, 
and  the  right  to  appeal  therefrom,  are  not  concurrent,  but  are 
wholly  inconsistent,  and  an  election  of  either  is  &  iraiver  and  re- 
nunciation of  the  other.  It  is  only  in  case  there  is  no  controversy 
as  to  a  party's  right  to  the  amount  for  which  the  judgment  was 
given,  but  he  claims  to  be  entitled  to  a  greater  amount,  that  he  may 
accept  the  fruits  of  such  order  or  judgment  and  appeal  therefrom. 
(Id.) 

36.  Findings — Suspictous  Circumstances. — It  is  idle  to  ask  an  appel- 

late court  to  set  a  finding  aside  because  the  circumstances  may  be 
somewhat  suspicious  and  there  may  be  some  reason  for  believing 
that  plaintiff^  predecessor  was  trying  to  defraud  his  wife.  (Lisen- 
bee  V.  lisenbee,  772.) 

37.  Pleading — Issus  as  to  Consideration — Findings — ^Presumption. — 

Even  if  the  allegations  of  the  complaint  and  answer  in  an 
action  upon  a  contract  do  not  raise  the  issue  of  the  consid- 
eration for  the  execution  of  the  contract,  upon  an  appeal  on  the 
judgment-roll  alone,  it  must  be  presumed  in  support  of  the  judg- 
ment of  the  trial  court  that  the  evidence  by  which  the  existence 
of  a  sufficient  consideration  was  established  was  received  without 
objection,  and  that  the  case  was  tried  by  consent  of  the  parties  as 
if  such  issue  had  been  properly  raised.     (Adler  ▼.  Sawyer,  778.) 

38.  Point  Raised  por  First  Time — Consideration  of. — ^A  point  raised 

for  the  first  time  in  the  appellate  court  upo^a  oral  argument  may 
not  be  considered.     (Johns  v.  Baender,  790.) 

See  Criminal  Law,  11,  18,  21,  S2,  29;  Divorce,  3,  7,  16,  17,  26,  31; 

Evidence,  2,  3,  8,  10,  12,  13;   Fraudulent  Conveyances,  2,  4; 

Judgments,  9,  12,  15,  16;  Leases,  3;  Mortgages,  4;  Negligence, 

14,  30,  34;  Receivers,  2,  3;  Stteet  Law,  7,  8,  14;  Vendor  and 

Vendee,  3. 

ARGUMENT.    See  Criminal  Law,  19. 

ASSESSMENTS.    See  Municipal  Corporations,  3-5;  Street  Law,  13-15. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
1.  Failure  to  Comply  with  Code  Sections — How  Fab  Valid. — An 
assignment  for  benefit  of  creditors,  though  failing  to  comply  with 
all  the  requirements  of  a  statutory  assignment  prescribed  by  sec- 
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tions  ^449  to  3473  of  the  Civil  Code,  is  valid  as  against  the  assignor 
and  all  creditors  assenting  to  it,  and  serves  to  vest  the  assignor's 
title  to  the  property  in  the  assignee.  It  ia,  at  most,  void  only 
against  creditors  not  assenting  thereto  and  against  purchasers  and 
encumbrancers  in  good  faith  and  for  value.  (Gam  y.  Thorwaldson, 
62.) 

2.  When  Valid. — In  the  case  at  bar  an  assignment  from  an  oil  com- 

pany to  the  plaintiff  was  a  valid  assignment  for  the  benefit  of  the 
company's  Creditors,  and  divested  the  company  of  all  title  in  and 
to  the  real  aiid  personal  property  thereby  transferred.     (Id.) 

3.  Lack    of   Immediate    Delivebt    and    Change   op   Possession. — 

An  assignment  for  the  benefit  of  creditors  is  not  void  under  section 
3440  of  the  Civil  Code  for  lack  of  immediate  delivery  and  change 
of  possession,  since  that  section  ia  expressly  made  inapplicable  to 
assignments  for  the  benefit  of  creditors.     (Id.) 

ASSIGNMENTa    See    Account    Stated,    7;    Courts;    Landlord    and 
Tenant,^  11;  Promissory  Notes,  h 

ASSUMPSIT.    See  Account  Stated,  2,  6. 

ATTORNEY  AT  LAW. 

1.  Contingent    Fee — Contracts    Between    Attorneys — ^Evidence. — 

In  this  action  between  four  attorneys  involving  their  rights  to 
share  in  a  contingent  fee,  the  undisputed  evidence  shows  that  the 
plaintiff,  the  cross-complainant  and  two  defendants  (four  attorneys 
in  all)  were  associated  together  for  one  client  throughout  a  litiga- 
tion and  that  each  performed  such  services  aa  were  required  of  him. 
(Ford  V.  Freeman,  221.) 

2.  Attorneys   Engaged  in   Same  Litigation — Omission   of  Ooust 

to  Find.— ^Attorneys  who  jointly  undertake  to  prosecute  or  defend 
a  lawsuit  are  entitled,  in  the  absence  of  an  express  agreement  to  the 
oontt^ry,  to  share  equally  in  the  compensation,  and  it  therefore  fol-' 
lowB  that  the  trial  court  should  have  found,  either  that  there  was  an 
express  agreement  between  these  four  attorneys  as  to  an  equal  divi- 
sion of  the  contingent  fee  or  else  the  court  should  have  found  as  a 
fact  that  there  was  no  agreement  whatever  between  them  upon  the 
subject  of  fees,  in  which  case  the  court  should  have  found  as  a 
legal  result  the  existence  of  an  implied  agreement  growin^^  out  of 
their  common  venture  for  an  equal  division  of  whatever  their  share 
in  the  recovery  might  be.  In  either  event  the  defendants  would  not 
have  been  entitled  to  a  judgment  in  their  favor.     (Id.) 

3.  Collection  of  Money  Due  Client — ^Duty  of  Attorney. — ^It  is  the 
plain  duty  of  an  attorney  to  notify  his  client  with  reasonable  dili- 
gence of  the  collection  by  him  of  money  due  his  client^  and  to 
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promptly  pay  over  the  same  upon  the  settlement  of  his  fee,  and  in 
no  case  ia  he  warranted  in  falsely  stating  that  the  money  has  not 
been  received.  (In  re  Bar  Association  y.  McClellan,  680.) 
4.  Unprofessional  Conduct — Disbarment. — In  this  disbarment  pro- 
ceeding the  conduct  of  the  accused,  although  it  amounted  to  a  grosa 
neglect  to  fulfill  his  obligation  to  his  client,  and  constituted  un- 
professional conduct,  was  not  such  as  to  call  for  disbarment.     (Idl) 

ATTORNEY'S  FEES.    See  Divorce,  6;  Street  Law,  11. 

BANEBUPTCY. 

Discharge  —  Judgment  Barred  —  Monoit  to.  Quash  E?xecution  — 
Absence  of  Fraud. — On  an  appeal  from  an  order  denying 
a  motion  made  by  a  defendant  to  quash  an  execution  on  a  judg- 
ment on  the  ground  that  the  judgment  debtor  had  been  released  from 
the  judgment  by  hds  discharge  in  bankruptcy,  it  ifi  held  that  the 
judgment,  whdch  was  entered  by  defendant's  consent  for  money  re- 
ceived by  him  from  the  plaintiff  for  a  half  interest  in  an  inchoate 
land  speeulation  which  wa«  never  completed,  was  barred  by  the  dis- 
charge, under  subdivision  2  of  section  17  of  the  Federal  Bankruptcy 
Act,  there  being  nothdng  disclosed  by  the  complaint  in  the  action 
from  which  the  slightest  inference  could  be  drawn  that  the  defenil- 
ant  obtained  the  money  by  false  pretenses  or  representations,  and 
there  being  no  allegation  therein  of  fraud  or  deceit  practiced  on  the 
plaintiff  by  the  defendant.  (Bowman  v.  Provident  Realty  Inv.  Co., 
115.) 

BANKS  AND  BANKING. 

1.  Signing  op  Blank  Note  —  Completion  bt  Cashier  —  Agency. — 

Where  a  depositor  signs  a  blank  promissory  note  and  turns  it  over 
to  the  cashier  of  the  bank  with  directions  to  fill  it  in  and  credit 
the  proceeds  to  a  given  account  upon  receiving  certain  instructions, 
and  such  cashier  thereafter,  without  having  received  the  instruc- 
tions, fills  in  the  blanks  in  the  note,  he  acts  as  the  agent  of  such 
depositor  and  not  of  the  bank.  (National  Bk.  of  San  Mateo  v. 
Whitney,  276.) 

2.  Legal  Position  op  Parties.— When  such  note  was  filled  in  by 
the  cashier,  the  legal  position  of  the  parties  was  exactly  the  same 
as  if  the  depositor  himself,  on  the  date  the  note  was  fiilled  in,  had 
taken  or  sent  to  the  bank  a  completely  filled  and  signed  note. 
(M.) 

a.  Abstraction  op  Funds  by  Cashier  —  Loss.— If  a  depositor 
hands  his  promissory  note  to  the  cashier  of  the  bank  with  instruc- 
tions to  charge  the  same  to  his  personal  account  and  credit  the  pro- 
ceeds  to  the  account  of  a  given  company,  and  such  cashier  charges 
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the  note  to  the  personal  account  of  such  depositor  and  abstracts  the 
amount  of  the  note  from  the  bank's  funds,  the  loss  will  fall  on  the 
bank.     (Id.) 

4.  Deposit    of    Note  —  Deliveby — AocepTanoe.— If    a    depositor 

manually  delivers  his  note  to  a  bank,  there  is  no  deliyery  within  the 
meaning  of  the  law  until  the  bank,  or  someone  acting  for.it,  takes 
affirmatite  action,  which  wnj  be  a  mere  oral  consent  to  advance  the 
money  represented  by  the  note,  the  entry  of  the  note  in  the  books 
of  the  bank  and  the  transfer  of  proper  credit,  or  perhaps  some  other 
act;  but,  until  the  affirmative  act  is  taken,  there  is  no  acceptence 
of  deliveiy  by  the  bank.     (Id.) 

5.  DiSBEOABD  OF  Pbbsgribed  CONDITIONS  —  Deuvesy. — If  Conditions 
prescribed  by  such  depositor  are  fraudulently  disregarded  by  the 
bank,  or  its  agent,  there  is  no  delivery  binding  the  maker,  there 
being  no  meeting  of  minds.     (Id.) 

6.  Abstbaotion  OF  Funds  by  Cashibb  —  Cause  of  Pbejtjdice. — 
Where  the  cashier  placed  the  note  in  the  bank's  files  and  caused  it 
to  be  charged  to  the  account  of  the  depositor  and  then  abstracted 
the  amount  of  the  note  from  the  bank's  funds,  the  prejudice  suffered 
by  the  bank  was  by  reason  of  the  theft  by  such  cashier,  and  not  by 
reason  of  the  note.     (Id.) 

7.  Oonsidebation    fob    Note  —  Pbesumption  —  Benefits. — The    pre- 

sumption of  consideration  because  a  note  is  written  cannot  over- 
come direct  evidence  that  neither  the  depositor  nor  the  company  to 
whom  he  had  directed  that  the  proceeds  be  credited  received  any 
benefit  from  the  transaction.     (Id.) 

8.  Pbincipal  and  Aqent  —  Misappuoation  of  Funds  —  Liability  of 
PbincipaI/— Exception  to  BuiiE. — The  rule  that  where  one  trusts 
another  with  commercial  paper,  either  signed  or  unsigned,  and  the 
person  trusted  misapplies  the  funds  received  for  such  conmiercial 
paper,  the  loss  falls  on  the  trustor,  because  the  wrongdoer  is  his 
agent,  does  not  apply  where  sueh  agent  subsequently  gets  possession 
of  the  money  of  another  principaL     (Id.) 

9.  E'STOPPEIi—lNNOCENT     PABTIES — AOTS     OF     ThIBD— LIABILITY. — The 

rule  that  where  one  of  two  innocent  parties  must  suffer  by  the  acts 
of  a  third,  the  loss  must  fall  upon  the  first  negligent  actor,  can  have 
no  application  where  a  depositor  of  a  bank  delivers  to  the  cashier 
his  promissory  note,  with  inetructions  to  charge  the  same  to  his  ae- 
eount  and  credit  the  proceeds  to  a  given  company,  and  such  cashier, 
after  depositing  the  note  in  the  bank's  files,  abstracts  the  amount  of 
the  note  from  the  bank's  funds.     (Id.) 

BILL  OF  EXCEPTIONS.    See  disqualification  of  Judges. 

BILL  OF  LADING.    See  Oonun(Mi  Oarrien,  1« 
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BONDS. 

1.  Appeal  —  Construction  of  Terms  —  Discharge  op  Obligation.— 

Where,  on  appeal  from  a  judgment  in  favor  of  the  plaintifiC 
in  an  action  to  enforce  a  Hen  for  labor  performed  and  materialB 
furnished  in  the  construction  of  a  jacht  which  had  been  purchased 
by  the  defendants,  the  bond  is  definitely  con^ddtioned  to  remain  in 
force  until  the  appeal  shall  be  determined  by  the  supreme  oourt,  and 
provides  that  ''should  the  supreme  court  reverse  said  judgment  .  .  . 
then  in  that  event  this  obligation  to  be  vt>id/'  the  obligation  of  the 
bond  is  fully  discharged  when  the  supreme  court  reverses  the  judg- 
ment.    (Jensen  v.  Allen,  309.)  ^ 

2.  Implied  Agreement — Breach. — ^Where,  «a  in  this  ease,  there  is 
an  agreement  necessarily  imrpHed  that  if  the  bond  is  given,  the 
possession  of  the  boat  shall  remain  with  the  defendants,  the  plain- 
tiff, by  thereafter  taking  possession  of  the  boat  under  a  writ  of 
attachment,  breaches  the  condition  on  his  part  to  be  performed  and 
the  obligation  of  the  bond  comes  to  an  end.     (Id.) 

See  Corporations,  10;   Criminal  Law,  ^10;   Leases,  11,  13^15; 
Street  Law,  9. 

BROKERS. 

1.  Action  for  Share  of  Commission  on  Sale  of  Real  Estate. — 
In  this  action  against  defendant's  intestate  upon  an  alleged 
oral  contract  to  assist  defendant  in  locating  land  and  to  assist  in 
selling  the  same,  for  a  consideration  of  one-third  of  the  commission 
received  by  defendant's  intestate  on  the  sale  of  the  land,  a  nonsuit 
was  properly  granted,  the  evidence  failing  to  prove  that  defendant's 
intestate  received  any  commission  on  the  sale  as  made.  (Pearson 
▼.  Wheeler,  170.) 

2.  Commissions  on  Sale  of  Real  Estai^  —  Procuring  Cause  — 
Finding  for  Defendant  Supported  by  Evidence. — In  this  action 
by  a  real  estate  broker  for  commissions  on  the  sale  of  a  ranch, 
the  evidence  supported  a  finding  that  the  sale  was  not  made  through 
any  effort  of  the  plaintiff.     (Roth  v.  Thompson,  208.) 

3.  Sale  Between  Purchaser  and  Vendors. — The  mere  listing  of 
the  property  by  the  brokers  and  sending  purchasers  letters  describing 
it  among  other  properties  for  sale,  without  calHng  particular  atten- 
tion  to  it,  did  not  make  the  brokers  the  procuring  cause  of  the  sale 
where  the  purchasers  had  been  trying  to  buy  the  property  for  a 
period  of  eleven  years  without  arriving  at  an  agreement,  and  finally 
bought  it  directly  from  the  owners  after  the  latter  had  reduced  the 
price  slightly.     (Id.) 

4.  Rule  as  to  Broker's  Right  to  Commission. — To  entitle  a  broker 
to  commission  for  the  sale  of  real  estate,  which  he  has  been  given 
by  the  owner  authority  to  sell,  he  must  produce  before  the  owner  a  pur- 
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chaser  ready,  willing,  and  able  to  purchase  at  the  price  and  on  the 
terms  specifically  expressed  in  the  contract  of  employment.     (Id.) 

5.  Change  bt  Owneb  in  Terms  of  Sale. — A  change  made  by  the 

owner  in  the  terms  of  sale  when  consummating  the  sale  cannot 
impair  the  right  of  the  broker  to  his  commission.     (Id.) 

6.  Bbokeb  as   Pbocuring   Cause. — In   order  to   recover  commissions^ 

the  broker  must  be  the  "procuring*'  oause  and  not  one  in  a  chain  of 
causes  of  the  sale.     (Id.) 

7.  No   Exclusive   Contract. — ^Where   a  broker   had   written   to   the 

owner  asking  if  his  ranch  was  still  for  sale  and  if  there  had  been 
any  change  in  the  price,  and  the  owner  replied,  setting  a  price  and 
mentioning  the  commission  he  was  willing  to  pay,  the  owner  stiU 
had  the  right  to  sell  independently  of  the  broker,  since  there  was 
no  exclusive  right  to  sell  and  no  time  fixed  within  which  the  sale 
might  be  made.     (Id.) 

8.  Evidence  —  Hearsay. — In    a    broker's    action    for    commission    on 

sale  of  a  ranch  a  statement  by  one  of  the  owners  that  the  broker 
had  nothing  to  do  with  the  sale  was  clearly  hearsay  and  self-serving, 
and   an   objection  to   the  testimony   should   have  been  sustained. 
(Id.) 
8ee  Vendor  and  Vendee,  ^  3,  7,  8. 

BUILDING  CONTRACTS. 

Additional  Work  Ordered  by  Architect  —  Liability  of  Owner. — 
Where  the  contract  to  lay  a  concrete  floor  in  the  basement 
of  a  building  binds  the  contractor  to  do  the  work  under  the 
architect's  direction,  the  owner  of  the  building  is  liable  to  such  con- 
tractor for  extra  work  performed  in  the  laying  of  a  floor  of  addi- 
tional thickness  than  that  called  for  by  the  contract  which  is  ordered 
by  the  architect  after  his  attention  is  called  by  the  contractor  to  the 
condition  found  to  exist  in  the  basement  after  the  water  is  pumped 
out.  (Scribante  v.  Edwards,  661.) 
See  Mechanics'  Liens,  22,  23. 

CITIES.    See  Municipal  Corporations. 

COLLATERAL  ATTACK.    See  Estates  of  Deceased  Persont,  2. 

COMMISSIONS.    See  Brokers,  1-7;   Contracts,  23. 

COMMON  CARRIERS. 
1.  Bills   op   Lading — ^Limitation   of   Liability — ^Vauditt   of   Pro- 
vision.— A    provision    in     a    bill    of    lading    that    "the    amount 
of    any   4oss    or    damage    for    which    any    carrier    is    liable    shall 
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be  computed  on  the  basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee,  including  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment  under  the 
bill  of  lading  .  .  .  whether  or  not  such  loss  or  damage  occurs  from 
negligence,"  is  valid  as  to  transactions  involving  interstate  oom- 
meree.     (Crenshaw  Bros.  v.  Southern  Pac.  Co.,  603.) 

2.  Separate  Charge  for  Repbioeration  —  Effect  on  Contract. — 
Such  covenant  in  a  contract  in  connection  with  the  shipment  of  fruit 
is  not  affected  by  the  fact  that  there  is  a  separate  and  distinct 
charge  for  refrigeration,  although  the  loss  may  be  from  imperfect 
refrigeration,  where  such  refrigeration  is  inseparably  connected 
with  the  transportation  of  the  fruit  and  is  an  essential  part  of  the 
transaction.     (Id.) 

3.  Loss  —  Measure    of    Damages. — ^Under    euch    form    ef    contract 

the  shipper  can  recover  only  his  actual  loss  instead  of  his  full  com- 
pensatory damage.     (Id.) 

COMMUNITY  PROPERTY. 

Presumption — Rebuttal  Evidence. — ^Tn  this  action  to  quiet  title  to 
certain  real  property  claimed  by  one  of  the  defendants  to  have 
been  the  community  property  of  herself  and  plaintiff's  predecessor, 
the  presumption  that  the  property  was  community  in  character,  it 
having  been  acquire^  during  coverture,  was  overcome  by  the  posi- 
tive testimony  of  plaintiff's  predecessor  that  it  was  paid  for  out 
of  money  received  for  the  sale  of  other  land  which  he  owned  prior 
to  hia  marriage  to  such  defendant.  (Lisenbee  t.  Lisenbee,  772.) 
See  Divorce,  11,  12,  34;  Mortgages,  13. 

CONDITIONS.    See  Deeds,  8,  12;  Leases,  13. 

CONSlDERjtTION.  See  Appeal,  37;  Banks  and  Banking,  7;  Con- 
tracts, 3,  40,  46;  Deeds  of  Trust,  1;  Leases,  15;  Mortgages, 
6,  7,  10;  Sales,  2. 

CONSTITUTIONAL  LAW. 

1.  Special    Laws — ^Legislative    Power. — The    constitution    does    not 

deprive  the  legislature  of  the  power  to  pass  all  special  acts;  but 
forbids  special  laws  in  all  cases  where  a  general  law  can  be  made 
applicable.     (Argyle  Dredging  Co.  v.  Chambers,  332.) 

2.  Inalienable  Rights  of  Individuals — Etpect  of  Provision. — The 

phrasing  of  the  inalienable  rights  of  the  individual  in  section  1, 
article  T,  of  our  state  constitution  effects  in  no  degree  an  enlarge- 
ment or  abridgment  of  the  civil  immunities  of  the  citizen,  nor  does 
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it    operate   to   limit   or  increase   the   authority   of  the   legislative 
department  of  the  state  government.     (Manford  v.  Singh,  700.) 
See  Divorce,  33  j   Reclamation  Districts,  2-4;   Street  Law,   11; 
Wage  Law,  1. 

CONTEMPT.    See  Supplementsary  Plroceedings,  4. 

OONTTNUANCBS.  .  '' 

Trials — Absent  ^itnbss — Continuance  RErusKi>— Harmless  Ebbok. 
Where  the  parties  stipulated  that  the  evidence  of  an  absent 
witness  might  be  introduced  after  all  other  available  evidence  had 
been  introduced,  the  trial  court  did  not  commit  reversible  error  in 
refusing  to  grant  a  continuance  on  account  of  the  continued  absence 
of  such  witness  where  his  testimony  could  have  had  no  greater  force 
than  to. import  a  further  conflict  of  evidence  upon  an  immaterial 
matter.  (Patterson  v.  Almond  Cily  Land  etc  06.,  285.) 
See  Criminal  Law,  27. 

CONTRACTS. 

1.  Vom  Agreement— 45ale  op  Gas  Appliances — Pcenishtno  Gas— 
Restraint  of  Trade  —  Pubuo  Pouct.  —  A  contract,  under 
which  a  gas  corporation,  furnishing  gas  to  a  city  and  its  inhabi- 
tants, agreed  to  install  for  a  private  conaumer  certain  appliances 
and  piping)  in  consideration  of  which  the  consumer  agreed  to  pur- 
chase from  the  gas  corporation  all  gas  which  be  might  use,  and  in 
case  of  his  failure  to  do  so,  and  the  purchase  by  him  of  gas  from 
any  other  company,  to  pay  to  the  contracting  company  a  fixed  sum 
in  settlement  for  the  articles  installed,  was  illegal  and  contrary  to 
public  policy,  as  it  was  not  only  in  restraint  of  trade,  but  if  uphdd 
would  tend  to  stifle  competition  and  give  the  contracting  gas  com- 
pany a  monopoly  of  the  business  of  furnishing  a  supply  of  gas  in 
the  city,  and  hence  be  detrimental  to  the  public  welfare.  (Coombs 
v.  Burk,  8.) 

2.  Sale — Conditional  Sale  Contract — Transfer  bt  Vendee  With- 

out Immediate  Delivery — Void  as  to  Attaghing  Creditor  of  Origi- 
nal Vendee. — ^Where  the  vendee  in  possession  of  personal  property 
under  a  conditional  contract  of  sale  assigned  the  contract  with  the 
consent  of  the  original  vendor  to  a  third  person,  who  assumed  the 
payments  specified  in  the  contract,  and  without  ever  having  taken 
the  property  into  his  possession  iiisde  the  specified  payments  to  the 
original  vendor  and  received  a  bill  of  sale  from  the  vendor,  bat 
made  an  arrangement  with  his  assignor  under  which  the  latter  re- 
tained possession  of  the  property,  the  sale /and  purported  transfer 
from  the  original  vendee  and  the  conditional  contract  to  his  assignee 
TNas  as  to  an  attaching  creditor  of  the  former  to  be  deemed  fraudu- 
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lent  and  void  under  section  3440  of  the  Civil  Code,  and  a  bill  of 
sale  from  such  assignee  was  ineffectual  as  a  trajisfer  of  the  prop- 
erty.    (Abrahams  v.  Hammel,  11.) 

3.  Subsequent    Agreement    by    Grantor    to    Clear    Title  —  Con- 

sideration—  Extinguishment  of  Existing  Direct  Liability. — 
The  liability  of  the  covenantor  for  such  breach  is  a  suficient  con- 
sideration for  a  subsequent  agreement  on  his  part  to  clear  the  title 
to  the  property  in  question,  and  such  subsequent  agreement  extin- 
guishes the  then  existing  direct  liability.     (Woods  v.  Bennett,  34.) 

4.  Breach  of  Subsequent  Agreement  —  Lubiuty. — On  breach  of 
such  subsequent  agreement  by  failure  to  perform  it,  the  covenantor 
becomes  immediately  liable  to  the  covenantee  in  the  amount  of  the 
judgment  as  damages.     (Id.) 

5.  Salary  —  Action  for  —  Commissioner  at  Exposition  —  Duration 

OF  Employme^tt. — In  this  action  against  a  county  to  recover  three 
months'  salary,  claimed  as  an  employee  of  the  county  under  the 
designation  of  commissioner  for  the  county  at  the  Panama-Pacific 
International  Exposition  of  1915,  the  evidence  is  held  sufficient  to 
support  the  finding  that  the  plaintiff  was  employed  for  a  definite 
period  including  the  three  months  in  question.  (Forrington  t. 
County  of  San  Luis  Obispo,  44.) 

6.  Vendor  and  Vendee  —  Exchange  op  Ranch  and  Personal  Prop- 

erty— Fruit  Trays  "Now"  Situated  on  Property — Construction 
OF  Contract. — ^A  contract  for  an  exchange  of  a  ranch  and  "all  the 
following  described  personal  property  now  situate"  thereon,  de- 
scribing, among  other  things,  "all  trays  and  boxes/'  included  only 
fruit  trays  on  the  ranch  at  the  date  of  the  contract  and  did  not  in- 
clude fruit  trays  which  at  the  time  of  the  contract  were,  and  for  a 
period  of  a  year  or  more  had  been,  in  the  possession  of  a  third  party 
on  another  ranch.     (White  v.  Greenwood,  113.) 

7.  Contract  Unambiguous  and  Without  Uncertainty  —  Con- 
struction— Assumption  of  Mortgage. — The  contract  being  uncun- 
biguous  and  without  uncertainty,  the  fact  that  in  making  the  ex- 
change the  defendants  assumed  and  agreed  to  pay  as  a  part  of  the 
consideration  on  their  part  for  the  whole  property  an  existing  mort- 
gage on  the  trays  is  unimportant  ae  ft  means  of  interpretation. 
(Id.) 

8.  Contract  in  Writing — Bule  of  Interpretation — Intention. — 
When  a  contract  is  reduced  to  writing,  the  intention  of  the  parties 
is  to  be  ascertained  from  the  writing  alone,  if  possible.     (Id.) 

9.  Construction  of  Alternative  Promise  —  Primary  Obugation 
to  Pay  Money. — Where  a  person  agrees  to  repay  to  another, 
on  or  before  a  given  date,  a  stated  sum  of  money  which  has  been 
previously  advanced,  or  in  lieu  thereof  to  deliver  to  said  person  a 
given  number  of  shares  of  the  capital  stock  in  a  certain  corpora- 
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tion  thereafter  to  be  formed,  the  principal  obligation  is  to  paj  Bucli 
sum  of  money,  subject  to  the  proviso  that  said  person  might  relieve 
himaelf  from  such  payment  by  delivering  the  shares  of  stock  on  or 
before  the  given  date,  and  upon  his  failure  to  pay  the  money  or  exer- 
cise his  option  to  deliver  the  stock  in  lieu  thereof,  within  the  time 
Hmdted,  the  other  is  entitled  to  maintain  an  action  to  recover  the 
money.     (Behnert  v.  Beam,  264.) 

10.  Rescission — Restoration  op  Oonsidebation. — ^Deposit  in  a  bank, 
by  one  party  to  an  agreement  of  exchange  who  desires  to  rescind 
the  contract  on  the  ground  of  fraud,  of  a  deed  of  reconveyance 
to  the  other  party,  and  notification  to  such  other  party  to  call  for 
it,  constitutes  a  sufficient  notice  of  rescission  and  offer  to  restore 
the  consideration.     (Patterson  v.  Almond  City  Land  etc.  Co.,  285.) 

11.  Action  on  Contract — Finding — Evidence. — In  this  action  brought 
to  recover  a  stAted  sum  for  water  alleged  to  have  been  furnished 
to  one  of  the  defendants  under  a  written  contract,  there  was  sub- 
stantial evidence  in  support  of  the  finding  of  the  court  that  the 
plaintiff  did  not  deliver  the  water  in  accordance  with  its  contract. 
(Sutter  Butte  C.  Co.  v.  Richvale  L.  Co.,  451.) 

12.  Vendor  and  Vendee — ^Reservation  op  Right  op  Way — Consent 
to  by  Vendees — Intent. — "Where  an  instrument  executed  and  re- 
corded by  the  owner  of  a  tract  of  land  purporting  to  reserve  to 
"its  assigns  and  successors"  a  right  of  way  for  canals  and  ditches 
necessary  for  irrigation  is  incorporated  by  reference  in  a  subse- 
quent agreement  of  sale  covering  a  portipn  of  the  tract,  and  in 
such  agreement  the  vendees  recognize  and  consent  to  said  "reserva- 
tion," in  an  action  by  such  vendees  to  recover  compensation  for 
land  ai>propriated  for  such  right  of  way,  the  court  is  not  justified 
in  resorting  to  technical  refinement  as  to  the  meaning  of  "reserva- 
tions" to  defeat  the  manifest  intent  of  the  parties  to  exclude  such 
right  of  way  from  the  operation  of  the  deed  to  be  executed  pur- 
suant to  such  agreement  of  sale.     (Id.) 

13.  Purchase  Subject  to  Reservations  —  Estoppel. — Where  such 
vendees  agree  that  their  deed  shall  be  subject  to  such  a  reservation 
of  a  right  of  way  for  canals  and  ditches,  and,  acting  upon  that 
agreement,  a  third  person  and  the  A^ndor  enter  into  a  contract 
under  which  such  canals  and  ditches  are  made  without  any  objection 
from  said  vendees,  the  latter  will  be  estopped  from  claiming  that 
said  stipulation  and  reservation  is  void.     (Id.) 

14.  Reservations  in  Favor  op  Stranger — Eppect  op. — ^An  attempted 
reservation  or  exception  in  a  conveyance  in  favor  of  a  stranger, 
although  not  conferring  title,  may  sometimes  operate  as  an  admission 
in  his  favor,  or  as  an  estoppel  against  the  grantor.     (Id.) 

16.  Leases  —  Oral  Contract  por  —  SPEapic  Performance. — An  oral 
contract  between  a  landlord  and  tenant  whereby  the  tenant  agrees 


Digitized  by  VjOOQIC 


Contracts.  815 


CJONTRACrrS  (Continued). 

to  execute  a  new  lease  to  the  entire  premises  when  certain  addi- 
tions to  be  made  by  the  landlord  for  the  benefit  of  such  tenant 
have  progressed  to  a  given  stage  is  at  no  period  of  its  existence 
specifically  enforceable.     (Johnson  v.  Wunner,  484.) 

16.  Pull  Performance  by  One  Party  —  Mutuality — Specipio  Per- 
formance— I>ivisibility  of  Covenants. — Neither  party  to  an  ob- 
ligation can  be  compelled  specifically  to  perform  it  unless  the 
other  party  has  performed,  or  is  liable  to  specifically  perform; 
and  under  this  rule  the  contract  cannot  be  divided  into  inde- 
pendent covenants.     (Id.) 

17.  Leases — ^Action  to  Compel  Specifio  PiRFORMANcas — ^Damaoes  for 

Breach — ^Pleading. — In  an  action  to  compel  specific  performance 
of  an  oral  contract  to  execute  a  lease,  the  court  cannot  allow 
damages  for  breach  of  the  agreement  where  no  issue  of  damages  is 
tendered,  the  only  allegation  of  damage  in  plaintiff's  complaint 
being  a  mere  conclusion  of  law  "that  unless  said  lease  be  executed 
plaintiff  will  stiff er  great  and  irreparable  injury  and  loss."     (Id.) 

18.  Sales  —  Purchase  of  Chattels  —  Security — Default — Remedies, 

OF  Vendor. — ^Where  the  purchaser  of  the  furniture,  furnishings,  and 
leasehold  interest  in  a  certain  lodging-house  agrees  to  pay  a  part  of 
the  purchase  price  on  a  given  date  and  to  execute  a  chattel  mort- 
gage on  the  furniture  for  the  balance,  and  as  further  security  to 
execute  a  deed  to  certain  real  property  to  be  deposited  in  escrow, 
and  it  is  provided  in  the  agreement  that  upon  default  of  the  pur- 
chaser to  fulfill  his  obligations  under  the  contract  the  deed  is  to  be 
delivered  to  the  vendor  and  the  property  forfeited  as  "liquidated 
damages,"  upon  failure  of  the  purchaser  to  make  the  payments  as 
agreed,  the  vendor  is  not  required  to  resort  to  an  action  for  damages 
as  her  only  means  of  obtaining  satisfaction  of  the  obligations 
assumed  by  the  purchaser,  but  may  pursue  her  remedy  by  an  action 
for  specific  performance.     (Kirch  v.  Wattell,  501^.) 

19.  Action  for  Specific  Performance — ^Decree. — ^In  an  action  for 
specific  performance  of  such  a  contract,  after  default  by  the 
purchaser,  the  court  properly  decreed  that  the  deed  be  delivered  to 
the  vendor  to  be  retained  by  her  as  security  for  the  performance 
of  the  obligations  of  tlie  purchaser.     (Id.) 

20.  Leases — Oral  Agreement  for — Possession  of  Premises  Under — 

Breach — Remedies — Measure  of  Damages. — Where  a  person  enters 
into  possession  of  premises  in  reliance  upon  an  oral  offer  by  the 
owner  to  lease  the  land  to  him  for  a  term  of  years  at  a  given 
rental,  and  continues  in  possession  until  the  end  of  the  first  season, 
at  which  time  the  owner  refuses  to  execute  a  written  lease  of  the 
property,  his  remedy  (if  any  exists)  is  not  an  action  in  quantum 
meruit  for  work  done  thereunder,  since  there  was  no  contract  under 
which  he  could  have  performed  any  work,  but  for  a  breach  of  the 
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oral  promise  made  bj  'the  owner  to  make  the  lease^  in  which  ease 
the  measure  of  damages,  as  provided  by  seetion  3300  of  the  OiTil 
Code,  is  the  amount  which  will  compensate  him  for  the  detriment 
proximately  caused  by  such  breach,  or  which  will  be  likely  to  result 
therefrom.     (Martinez  y.  Yaney,  508.) 

21.  Sales— Option  to  Cakoel  Contraop— Exebcibe  Within  Bkason- 
ABLB  Time. — ^Where  a  contract  for  the  purchase  of  grapes  provides 
that  if  the  tax  on  brandy  used  in  fortifying  wines  shall  be  in- 
creased from  a  given  sum  per  gallon,  the  purchaser  might  at  its 
option  terminate  the  contract  by  giving  notice  to  that  effect,  and 
thereafter  such  tax  is  increased,  the  purchaser  exercises  its  option 
to  cancel  the  contract  within  a  reasonable  time  where  it  gives  the 
notice  of  cancellation  two  and  one-half  months  before  the  com- 
mencement of  the  vintage  season,  or  seven  months  after  the  occur- 
rence of  the  event  giving  rise  to  the  right  of  cancellation,  where 
such  delay  is  not  for  any  unfair  purpose  and  the  growers  have 
suffered  no  loss  or  prejudice  because  of  such  delay.  (C^oTis  Fruit 
Ob.  V.  California  W.  Assn.,  623.) 

22.  When    Time    Materul— Object   op  Law.— Time   is   material    in 

such  cases  ,so  far  only  as,  when  associated  with  other  circum- 
stances, it  may  produce  injury  or  unjust  consequences.     (Id.) 

23.  Action   iob   Moneys  Dub— Pindinqs — Evuwnce. — ^In   this    action 

to  recover  commissions  alleged  to  be  due  plaintiff  in  connection  with 
the  sale  of  stock  of  a  certain  corporation,  also  to  recover  a  further 
sum  claimed  to  be  due  plaintiff  in  connection  with  certain  collec- 
tions alleged  to  have  been  made,  the  findings  of  the  trial  court 
in  favor  of  the  defendants  were  supported  by  the  testimony  of  the 
defendants.     (Adama  v.  Pletseh,  641.) 

24.  CONTBADIOTOBY      EVIDENCE  —  PbOYINOE     OF     TeIAL     CoUBT.— WhePO 

the  testimony  of  the  two  defendants  was  contradictory,  it  was  for 
the  trial  court  to  weigh  and  reconcile  such  inconsistencies  by  ac- 
cepting, in  whole  or  in  part,  the  testimony  of  either  defendant. 
(Id.) 

25.  Fbaud— Pleading — Evidence. — ^Where  a  party  is  induced  through 
fraud  to  enter  into  an  agreement  waiving  his  claim  and  right  to 
money  which  might  in  a  certain  contingency  become  due  to  him, 
in  an  action  to  recover  such  money  after  the  happening  of  the 
contingency,  evidence  of  the  facte  constituting  the  fraud  is  admis- 
sible only  if  such  facts  are  pleaded.     (Id.) 

26.  Duty  op  Vendee  to  Investigate'  Statements  op  Vendob. — One 

party  to  a  contract  is  under  no  obligation  to  investigate  and 
verify  the  statements,  to  the  truth  of  which  the  other  party  to  the 
contract,  with  full  means  of  knowledge,  has  deliberately  pledged  hia 
faith.     (Shermaster  v.  California  Bldg.  etc  Co.;  661.) 
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27.  Act  to  Rescind  Contract — Computation  of  Amount  op  Judg- 
ment.— In  an  action  for  the  rescission  of  a  contract  for  the  sale 
of  real  propert^r,  a  judgment  for  the  plaintiff  computed  by  add- 
ing the  amount  paid  bj  the  plaintifl^  on  account  of  the  purchase 
of  the  lots,  plus  interest,  with  a  sum  added  for  the  "value  of  im- 
provements placed  on  the  land  and  premises,  exclusive  of  any  sum 
due  defendant  from  plaintiff  for  use  and  occupation  of  said  land 
and  premises  since  said  contract  of  sale  v^aa  entered  into,^  is 
correct.     (Id.) 

28.  Ck>6T   OP    Improvsmbnts — ^EviDENOE   OP   Yalus. — In   such   an    ac- 

tion, testimony  as  to  the  coat  of  the  Improvementa  placed  on  the 
kuid  and  premises  ia  some  evidence  of  value.     (Id.) 

29.  Opper  to  Besctnd— Sufpicienct  op. — A  written  oifer  to  rescind, 
accompanied  by  tender  of  a  quitclaim  deed  to  the  premises  upon 
given  tenbs,  is  sufficient.  The  fact  that  the  vendee  demands 
more  from  the  vendor  than  he  is  entitled  to  recover,  in  the  absence 
of  a  specific  objection  made  to  the  tender,  does  not  inyalidate  such 
offer.     (Id.) 

30.  Continuance  v^  Possession — Waivib  op  Bight  to  Bescind.-^ 
The  right  to  rescind  a  contract  for  the  sale  of  real  property  on  the 
ground  of  fraudulent  representations  is  not  waived  by  remaining 
on  the  property  after  offer  of  rescission,  where  such  occupancy  is 
continued  for  the  purpose  of  protecting  the  property  for  all  parties 
to  the  litigation  and  the  vendor  is  not  injured  thereby.     (Id.) 

31.  Sale  op  Teuck — Failure  op  Sellers  to  Perform — Bbscission  bt 

Consent. — Where  the  sellers,  without  performance  of  their  promise 
to  furnish  the  buyer  with  a  truck  of  a  given  capacity,  in  the 
absence  of  which  no  duty  is  imposed  upon  the  buyer  to  pay  the 
note  given  as  payment,  demand  the  return  of  the  truck  and  the 
buyer  complies  therewith,  a  rescission  by  consent  is  implied  from 
such    acts.     (Hogan   v.    Anthony,   679.) 

32.  Rescission  by  Buyert— Compliance  With  Oode.— The  refusal  of 

the  buyer  to  pay  the  note  gifven  in  pa3rment  of  the  truck  on  ac- 
count of  the  fraud  of  the  sellers,  and  the  returning  of  the  truck 
upon  the  discovery  of  the  fraud,  is  all  that  he  is  required  to  do  by 
section  1691  of  the  Civil  Code  to  accomplish  a  rescission.     (Id.) 

33.  Conditional  Sale  —  Lease  —  True  Character  op  Agreement  — 
Form  Immaterial. — While  the  law  applicable  is  the  same  whetlier 
the  agreement  between  the  sellers  and  the  buyer  of  a  truck  eoo- 
stitutes  a  conditional  sale  or  a  lease  thereof,  the  sellers  cannot, 
by  designating  the  contract  a  lease,  take  from  it  its  true  character 
as  a  contract  for  the  conditional  sale  of  the  truck  where  the  par- 
ties clearly  contemplate  a  sale  by  the  one  and  a  purchase  by  the 
other.     (Id.) 

40  Cal.  App,— 6a 
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34.  Sai^  of  Wheat  "F.  O.  B.""— Action  fob  Beeach-^-Place  of  De- 
livery— Evidence — Usages  and  C?ustom, — In  an  action  for  dam- 
ages for  breach  of  contract  to  deliver  a  cargo  of  wheat  to  plain- 
tiffs "f.  0.  b."  a  designated  steamer  at  a  given  port,  evidence 
of  the  nature  of  the  transaction,  and  the  usages  and  custom  of  the 
trade  in  such  matters,  is  admissible  for  the  purpose  of  determining 
the  place  of  delivery  of  the  wheat  contemplated  by  the  parties  un^er 
the  "f.  o.  b."  clause.     (Meyer  v.  Sullivan,  723.) 

35.  Interpretation  op  Term  —  Province  of  Trial  Court. — In  such 
action,  it  is  the  province  of  the  trial  court  to  apply  the  knowledge 
gained  from  the  testimony  of  the  witnesses  as  to  the  usages  and 
custom  of  the  trade  in  such  matters  to  the  surrounding  circumstances 
in  which  the  parties  were  placed,  and  to  find  and  determine  what 
"f.  o.  b."  the  designated  steamer  implied.     (Id.) 

36.  Meaning  of  Term  "F.  O.  B."— The  general  rule  seems  to  be  that 
if  the  agreement  is  to  sell  goods  "t.  o.  b."  at  a  designated  place, 
such  place  will  ordinarily  be  regarded  as  the  place  of  delivery;  but 
the  effect  of  "f.  o.  b."  depends  on  the  connection  in  which  it  is 
used,  and  if  used  in  connection  with  the  words  fixing  the  price  only, 
it  will  not  be  construed  as  fixing  the  place  of  delivery.     (Id.) 

3'7.  Provision  for  Benefit  of  Buyers  —  Waiver. — A  provision  in 
a  contract  obligating  the  sellers  to  transfer  the  goods  agreed  to  be 
sold  from  the  dock  to  the  deck  of  the  vessel  is  in  the  nature  of  a 
covenant  for  the  benefit  of  the  buyers  which  they  can  waive.     (Id.) 

38.  Effect   of   War   Conditions — Performance   not   Excused.— The 

fact  that  the  war  conditions  rendered  the  contemplated  means 
of  performance  unavailable  did  not  excuse  the  sellers  from  the  per- 
formance of  their  contracts  where  the  buyers  were  ready,  willing, 
and  able  to  perform  their  part  of  the  contract.     (Id.) 

39.  Breach — Measure  of  Damages. — ^In   an   action   for  damages  for 

breach  of  contract  to  deliver  a  cargo  of  wheat,  in  arriving  at 
the  amount  of  damages  suffered  by  the  plaintiffs,  it  is  proper  for 
,  the  court  to  take  into  consideration  the  difference  between  the  con- 
tract price  agreed  to  be  paid  for  the  wheat  by  plaintiffs,  and  the 
market  price,  which  may  be  taken  ae  the  value,  at  the  agreed  time 
and  place  of  delivery.     (Id.)  ^ 

40.  Purchase  of  Note— Indemnity  Against  Loss — Consideratiok — 

Findings. — In  an  action  upon  an  agreement  made  subsequent  to 
the  sale  of  a  promissory  note  and  its  security  whereby  the  de- 
fendant agreed  to  protect  plaintiff  against  loss  or  damage  aris- 
ing from  the  sale  thereof  by  defendant  himself,  it  is  not  neces- 
sary to  decide  whether  the  contract  sued  upon  is  a  contract  of 
guaranty  and  supported  by  a  sufficient  consideration  where  it  is 
found  that"  the  contract  was  supported  by  a  sufficient  consideration* 
(Adler  v.  Sawyer,  778.) 
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41.  Indemnity  Against  Loss  on  Purchase  op  Note  — Statute  of 
Limitations. — An  agreement  made  subsequent  to  the  sale  of  a 
promissory  note  and  its  security  to  protect  the  purchaser  against 
any  and  all  possible  loss  or  damage  tliat  he  might  sustain  by 
not  being  able  to  in  any  manner  realize  the  full  benefits  of  the 
note  and  security  or  to  recover  the  full  amount  of  said  note  is  a 
contract  of  indemnity,  rather  than  a  contract  of  guaranty,  and  a 
right  of  action  thereon  does  not  accrue  against  the  indemnitor  until 
the  person  suffers  the  loss  against  which  the  contract  protects  him. 
(Id.) 

42.  Oral  Agreement  to  Make  Gift  op  Land— Specific  Performance. 
An  oral  contract  to  make  a  gift  of  land,  followed  by  posses- 
sion on  the  part  of  the  donee  and  the  making  of  yaluable  im- 
provements thereon  in  reliance  upon  such  agreement,  is  sufBclent 
to  justify  a  decree  of  specific  performance  on  the  part  of  the  donor, 
or  the  party  standing  in  his  place  with  notice  of  the  rights  of  the 
donee,  where  the  property  covered  by  the  contract  is  fully  identified. 
(Peixouto  V.  Peixouto,  782.) 

43.  Full  Performance  by  Vendee— Bunning  of  Statute  Af  Limi- 
tations.— When  there  exists  a  contract  to  convey  land  and  the 
vendee  has  fully  performed  and  nothing  remains  to  be  done  on  his 
part,  the  vendor  and  those  who  take  the  land  with  knowledge  of 
the  vendee's  rights  then  hold  the  bare  legal  title  in  trust  for  the 
benefit  of  the  vendee;  and  while  the  cestui  que  trust  is  in  possession, 
the  statute  of  limitations  will  not  run  against  him.     (Id.) 

44.  Repudiation  op  Trusts— Running  op  Statute  op  Limitations. — 

In  such  a  case,  if  the  trustee  wishes  to  start  in  operation  the  statute 
of  limitations,  he  must  in  some  way  repudiate  the  agreement  and 
must  take  possessioUf  either  in  person  or^by  agent,  in  order  to  break 
the  relation  his  vendue  sustained  to  him  under  the  agreement  before 
the  statute  will  commence  to  run.  Mere  notice  that  the  agreement 
is  terminated  and  that  the  vendor  desires  possession  is  not  suffi- 
cient.    (Id.) 

46.  Enforcement  op  Conveyance  by  Cestui  Que  Trust. — ^In  such 
a  case,  the  cestui  que  trust,  having  the  equitable  title,  is  entitled  to 
enforce  a  conveyance  of  the  naked  legal  title  as  an  incident  to  such 
equitable  ownership.  As  long  as  the  equitable  title  exists,  it  must 
exist  with  all  its  incidents.     (Id.) 

46.  Action  to  Compel  Specific  Performance  —  Consideration  — 
Pleading. — In  an  action  in  equity  to  compel  the  specific  perform- 
ance of  an  oral  agreement  to  make  a  gift  of  land,  it  is  not  neces- 
sary that  the  plaintiff  allege  in  express  language  that  the  defendant 
received  a  valuable  consideration,  but  only  that  he  set  out  the 
facts  and  the  value  of  tho  lands  and  that  it  affirmatively  appear 
therefrom  that  the  eonsideration  was  adequate.     (Id.) 
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47.  Oral  Agreement  to  Makb  Gift — Statute  of  Frauds. — Such  a 
contract  to  make  a  gift  of  land  need  not  be  in  writing  where  it 
lias  been  partly  performed  and  valuable  improvements  have  been 
made  upon  the  property.     (Id.) 

See  Appeal,  37;  Common  Carriers,  1-8;  Mechanics'  Liens,  7,  15- 
17;  Sales,  2-5;  Vendor  and  Vendee,  1,  6,  6. 

CONVERSION.    See  Pleading,  8. 

CORPORATIONS. 

1.  Compensation  of  Corporation  Manaoeb—Pixino  by  Directors — 
Vaudity  of — QuAUPiCATiON  OF  DIRECTOR. — In  the  absence  of  any 
showing  of  fraud,  the  action  of  the  board  of  directors  of  a  cor- 
poration in  fixing  the  sum  to  which  its  manager  is  entitled  and 
in  directing  the  issuance  of  the  corporation  note  therefor  which 
is  subsequently  paid,  is  not  void  by  reason  of  the  fact  that  such 
action  is  taken  at  a  meeting  attended  by  a  bare  majority  of  the 
board,  one  of  whose  members  making  up  such  majority  is  the 
wife  of  said  manager.     (Cuneo  v.  Giannini,  348.) 

2.  Forfeiture  of  Charter — Title  to  Property — ^Rights  and  Duties 
OF  Directors-  as  Trustees. — ^Under  the  amendment  of  1907  to 
the  act  of  1905  (Stats.  1907,  p.  746,  sec.  10a),  when  a  corpora- 
tion forfeits  its  charter  for  nonpayment  of  the  State  License  Act, 
the  title  to  its  property  vests  in  those  who  are  its  stockholders 
at  the  time  of  Jts  demise,  the  directors  then  in  oflSce  becoming 
the  ti*ustees  for  the  corporation  and  the  stockholders  to  settle 
the  affairs  of  the  corporation,  and  as  such  they  have  possession  of  its 
property,  with  full  power  to  deal  with  and  dispose  of  the  property 
as  is  necessary  to  settle  the  affairs  of  the  corporation.  (Crystal 
Pier  Co.  v.  Schneider,  379.) 

3.  Directors  Donees  of  Power  in  Trust — Powers. — The  directors 
in  office  at  the  time  of  the  forfeiture  of  the  charter  of  a  cor- 
poration in  becoming  trustees  for  the  corporation  and  the  stock- 
holders become  donees  of  a  power  in  trust — the  legal  title  being 
vested  not  in  them,  but  in  third  persons — and  as  such,  in  the  absence 
of  fraud,  collusion,  or  abuse  of  discretion,  they  may  execute  the  power 
without  the  interposition  of  any  court.     (Id.) 

4.  Power  of  Sale  Implied. — Since  the  "affairs"  of  a  defunct  cor- 
poration can  seldom  be  settled  without  a  sale  or  other  disposition 
of  at  least  some  of  the  corporate  assets,  a  power  of  sale  necessarily 
is  implied  in  the  legislative  grant  of  the  power  "to  settle  the  affairs 
of  the  corporation."     (Id.) 

5.  Power  to  Sell  Lease — Unpaid  Rents — ^Right  of  Pubghaseb. — 

The  trustees  of  a  defunct  corporation,  in  the  settlement  of  its  affairs, 
have  the  power  to  sell  a  lease  to  property  of  which  the  corporation 
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CORPORATIONS  (Oantinued). 

had  been  the  owner  and  to  transfer  the  right  to  all  moneys  onpaid 
thereon,  thereby  vesting  in  the  purchaser  the  right  to  sue  for  the 
recovery  of  all  rents  due  and  unpaid.     (Id.) 

6.  Powers  of  Corporation — ^Ultra  Vmis  Acts — ^Nonci:.— Where  an 
act  is  within  the  corporate  powers  for  some  purposes  or  under 
some  conditions,  the  rights  of  parties  who  have  dealt  with  the 
corporation  under  the  ezpr^sea  or  implied  representation  that  it 
it  acting  with  such  powers  in  the  making  of  a  particular  con- 
tract, are  entitled  to  favorable  consideration;  and  in  such  a  case 
the  defense  of  tUira  vires  is  not  available  unless  it  is  shown 
that  the  party  dealing  with  the  corporation  had  notice  of  the  inten- 
tion to  perform  the  act  for  an  unauthorized  purpose,  or  under  cir- 
cumstances not  justifying  performance.  (James  EVa  Estate  t. 
Oakland  B.  ft  M.  Co.,  515.) 

7.  LiABiUTT  TO  Third  Parties — ^Dbtbnsb — Direct  Attack. — The  at- 

tempt of  a  corporation  to  use  the  defense  of  idtra  vvres  as  a 
means  of  escaping  its  liability  to  third  parties  is  regarded  with  much 
less  favor  than  when  a  direct  attack  upon  such  corporate  act  is 
made  by  a  stockholder  or  by  the  state.     (Id.) 

8.  Burden  of  Proof. — Where  the  corporate  act  is  within  the  powers 
of  the  corporation  for  some  purposes  and  is  claimed  to  be  with- 
out its  powers  imder  given  circumstances,  the  burden  of  proving 
the  latter  state  of  affairs  rests  upon  the  corporation  denying  its 
liabiUty.     (Id.) 

9.  PbwER    TO    Extend    Financial    Aid. — A    corporation    organized 

for  the  purpose  of  operating  and  maintaining  the  general  business 
of  brewing  and  malting  may,  in  furtherance  of  its  own  interests, 
extend  financial  aid  to  its  customers.     (Id.) 

10.  General  Power— Want  of  Beneftt—Burden'  of  Proof. — ^Where 

it  is  within  the  general  powers  of  a  corporation  to  execute  a 
guaranty  bond  under  some  circumstances,  but  such  act  is  ultra 
.vires  if  such  corporation  receives  no  direct  benefit  therefrom,  in  an 
action  to  recover  upon  such  bond,  the  burden  is  on  the  corporation 
of  proving  that  it  received  no  such  benefit.     (Id.) 

11.  Liability   of  Stockholder  for  Tort  of  Corporation — Survival 
,   OF  Right  of  Action. — A  cause  of  action  exists  against  the  stock- 
holder of  a  corporation  upon  a  corporate  liability  arising  out  of 
a  tort,  and  such  cause  of  action  survives  the  death  of  the  stock- 
holder.    (Damiano  v.  Bunting,  566.) 

12.  Statute  of  Limitations  —  Death  of  Stock  holder.— An  action 
against  a  stockholder,  or  his  personal  representative,  upon'  a  cor- 
porate liability  arising  out  of  a  tort  must  be  brought  within  the 
three-year  limitation  prescribed  by  section  359  of  the  Code  of 
Civil  Procedure*  Where  the  stockholder  dies  within  such  three-year 
period^  the  time  within  which  such  action  might  be  brought  is  not, 


Digitized  by  VjOOQIC 


822  Costs. 

CJOBPOBATIONS  (Continued). 

hj  reason  of  the  provisions  of  section  353  of  the  Code  of  Civil  Pro- 
cedure, extended  to  within  one  year  after  the  issuing  of  letters 
tesljamentarj  or  of  administration.     (Id.) 

13.  Judgment  Against  Corporation — When  Time  Begins  to  Bun. 
The  time  within  which  such  action  based  on  the  stockholder's  lia- 
bility might  be  brought  dates  from  the  time  of  the  plaintiflTs  in- 
juries and  not  from  the  time  he  recovers  judgment  against  the  cor- 
poration for  such  injuries.     (Id.) 

14.  Forfeiture  op  Charter — Nonpayment  of  Franchise  Tax — ^Bvi- 

deno|!. — Forfeiture  of  the  charter  of  a  corporation  in  a  given  year 
by  reason  of  failure  to  pay  its  franchise  tax  cannot  be  proved 
by  testimony  of  a  deputy  of  the  Secretary  of  State  that  he  made 
due  search  of  the  records  in  the  office  of  the  Secretary  of  State 
for  the  purpose,  and  found  that  no  tax  had  been  paid  by  the  cor- 
poration for  that  year.  (Conlin  ▼.  Southern  Pacific  R.  R.  Co., 
733.) 

15.  Irrelevant  Evidence — Refusal  op — Instruction. — Where  the  evi- 

dence as  to  the  forfeiture  of  the  charter  of  a  corporation  is  ir- 
relevant to  any  issue  of  the  case,  it  is  not  error  to  refuse  to  instruct 
the  jury  on  the  question  of  such  forfeiture.     (Id.) 
See  Agency,  2;   Leases,  10;   Pleading,  8a,  10. 

COSTS.    See  Divorce,  2/ 

COURTS. 

Transfer  and  Assignment  of  Cases. — The  judges  oi  the  superior 
court  in  a  particular  county,  for  the  more  convenient  dispatch 
of  business  or  for  any  reason  they  may  deem  necessary,  maj 
assign  or  transfer  cases  for  trial  to  any  one  or  more  of  the  several 
departments  of  such  court.  Notice  of  such  transfer  is  not  required 
by  the  statute.     (Ransome-Crummey  Co.  v.  Wood,  355.) 

COVENANTS.    See  Deeds,  1;  Eminent  Domain,  L 

CRIMINAL  LAW. 

1.  Murder  in  Second  Degree — Criminal  Abortion — Corpus  Delicti 
— Evidence  Sufficient. — In  this  prosecution  for  murder  alleged 
to  have  been  committed  by  the  defendant  in  the  performance  of 
an  abortion,  and  in  which  the  defendant  was  convicted  of  the 
crime  of  murder  in  the  second  degree,  the  evidence  is  examined 
and  found  abundantly  sufficient  to  establish  that  the  death  of  the 
young  woman  in  question  was  due  to  an  operation  performed  upon 
her,  which  was  criminal  in  character  as  not  necessary  to  preserve 
her  life.     (People  v.  Card,  22.) 
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2.  Verdict  of  Guilty  Sustained  by  Evidence. — The  evidence  was 
also  sufficient  to  sustain  the  verdict  of  the  jury  holding  the  defendant 
responsible  for  the  decedent's  death  by  means  of  a  criminal  abortion. 
(Id.) 

3.  AcxJOMPLiCB — Testimony  Corroborated. — ^The  testimony  of  a  com- 
panion-of  the  deceased,  who  the  court  instructed  the  jury  was  an 
accomplice,  is  also  examined  in  such  case  and  found  to  be  sufficiently 
corroborated  as  to  all  its  essential  parts.     (Id.) 

4.  Unpeejudicial  Instruction   That  One  was  an   Accomplice  in 

Fact. — Error  cannot  be  predicated  by  the  defendant  on  the  action 
of  the  court  Jn  instructing  the  jury  that  a  witness,  a  companion  of 
the  deceased,  was,  as  matter  of  fact,  an  accomplice,  where,  through- 
out the  trial,  defendant  had  taken  the  position  that  such  person  was 
an  accomplice  whose  testimony  required  corroboration.     (Id.) 

5.  Evidence — Striking   Out   Answer   not   Responsive. — An  answer 

by  a  physician  who  had  treated  the  deceased  come  weeks  previous 
to  her  death,  which  answer,  not  responsive  to  the  question  asked 
her,  stated  that  she  had  herself  admitted  a  previous  attempt  to 
bring  about  an  abortion,  was  properly  stricken  out.     (Id.) 

6.  Bail  Bond— Action  to  Beporm  and  E'nporce — Pleading — In- 
sufficient Obligation. — Sureties  on  a  bail  bond  must  bind  them- 
selves that  they  will  do  certain  things  or  upon  default  that  they 
will  pay  the  state  a  specified  sum;  it  is  insufficient  where, they  agree 
that  their  principals  will  pay.  (County  of  Merced  v.  Shaffer, 
163.) 

7.  Joint  Bond — Excessive  Penalty. — ^Where  an  order  of  court  pro- 
vided that  two  defendants  in  a  criminal  case  be  admitted  to  bail 
in  the  sum  of  five  hundred  dollars  each,  a  bond  purporting  to  be 
given  on  behalf  of  both  defendants  and  providing  that  if  the  con- 
ditions are  not  performed  the  obligors  will  pay  the  people  of  the 
state  the  sum  of  one  thousand  dollars  is  insufficient,  as  it  requires 
payment  of  one  thousand  dollars  if  either  or  both  defendants  fail 
to  appear,  whereas  the  order  required  a  penalty  of  only  five  hun- 
dred dollars  for  each.     (Id.) 

8.  Statutory  Bond— Common-law  Obligation. — A  bond  in  a  crim- 
inal proceeding  is  purely  statutory;  if  it  fails  to  conform  to  the 
statut^e  and  order  of  the  court,  it  is  not  goo<f  as  a  commor.-law 
obligation.     (Id.) 

9.  When  Bond  Void. — A  bail  bond  in  excess  of  the  order  of  the 
court  is  absolutely  void.     (Id.) 

10.  Reforming  Void  Bond. — A  bail  bond  void  upon  its  face  cannot 
be\reformed,  and  the  court  below  properly  sustained  a  demurrer  to 
the  complaint.     (Id.) 

11.  Conflict  of  Evidence — Review. — In  this  prosecution  for  a  viola- 
tion of  section  288  of  the  Penal  Code,  the  defendant  having  denied 


Digitized  by  VjOOQIC 


824  Criminal  Law. 


CRIMINAL  LAW  (Continued). 

the  commission  of  the  act  as  testified  to  by  the  prosecuting  wit- 
ness, whose  testimony  was  corroborated  by  her  mother,  and  two 
other  witnesses,  It  was  for  the  jury  to  pass  upon  the  conflict  of 
testimony,  and  it  having  done  so,  the  appellate  court  may  not  review 
the  evidence  in  this  regard.     (People  v.  Bemal,  358.) 

12.  Instruction — Credibility  of  Witness — ^Weight  of  Testimony. — 
In  such  prosecution,  the  court  properly  instructed  the  jury  that, 
"In  determining  as  to  the  credit  you  will  give  a  witness  and 
the  weight  and  value  you  will  attach  to  a  witness'  testimony,  you 
should  take  into  consideration  tlie  conduct  and  appearance  and  man- 
ner of  the  witness  while  on  the  stand;  the  interest  of  the  witness,  if 
any,  in  the  result  of  the  trial;  the  motives  which  actuate  the  witness 
in  testifying,  or  in  giving  contradictory  or  false  testimony,  the  wit- 
ness relation  or  feeling  toward  the  defendant  and  the  probability 
or  improbability  of  the  witness'  statement  being  true  when  consid- 
ered with  reference  to  all  other  evidence,  focts,  and  circumstances 
proved  in  the  case."     (Id.) 

13.  Testimony  op  Defendant. — In  such  prosecution,  it  was  not  error 

to  instruct  the  jury  that,  "The  defendant  in  this  case  has  of- 
fered himself  as  a  witness  in  his  own  behalf,  and  you  are  to  judge 
his  evidence  by  the  sfime  rules  that  you  would  that  of  any  other  wit- 
ness. You  have  no  right  to  disregard  his  testimony  merely  upon  the 
ground  that  he  is  the  defendant  and  stands  charged  with  this  crime ; 
but  you  should  fairly  and  impartially  judge  his  testimony  together 
with  all  other  evidence  in  the  case." '  (Id.) 

14.  Interest  of  Witness. — No  error  was  committed  by  the  court 
in  instructing  the  jury  that,  "In  judging  the  credibility  of  a  wit- 
ness, whether  such  witness  bo  the  defendant,  the  prosecutor,  or  any 
other  witness  produced  on  either  side,  you  may  consider  the  interest 
and  relation  of  such  witness  in  and  to  the  case.     (Id.) 

15.  Absence   of   Motive — Intent. — The   giving   of   an   instruction   to 

the  effect  that  if  the  evidence  in  the  case  failed  to  show  a  mo- 
tive on  the  part  of  the  defendant  for  committing  the  crime  charged 
in  the  information,  that  that  was  a  circumstance  which  the  jury 
must  consider  in  connection  with  all  the  other  evidence  in  arriving 
at  its  verdict,  and  that  the  absence  of  motive  on  the  part  of  the 
defendant  was  a  strong  factor  in  favor  of  his  innocence,  followed  by 
an  instruction  giving  the  definition  of  "intent"  as  laid  down  in  sec- 
•  tion  21  of  the  Penal  Code,  was  not  error  because  of  the  us6  of  the 
word  "motive."     (Id.) 

16.  Concern  of  Jury  as  to  Final  Judgment — Argumentative  In- 
struction.— An  instruction  prefaced  with  the  words  "in  view  of 
the  arguments  in  this  case"  and  in  which  the  court  proceeded  to  tell 
the  jury,  in  substance,  that  it  wsls  not  concerned  with  what  might  be 
the  final  judgment,  or  sentence,  of  the  court  in  the  event  they  should 
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find  the  defendant  guilty,  and  that  the  jury  must  put  out  of  con- 
sideration entirely  whet  the  court  might  or  might  not  do  in  the  case, 
was  not  argumentative.     (Id.) 

17.  Requested    Insteuctions  —  Re^ition. — The    court    properly    de- 

clined to  give  the  jury  certain  instructions  proposed  by  the  defend- 
ant which  were  only  repetition  of  otlier  instructions  given.     (Id.) 

18.  Misconduct — ^Waiver  of  Objection. — Where  no  assignment  of 
misconduct,  or  request  for  an  admonitiop  to  the  jury  to  disregard 
objectionable  remarks,  is  made  at  the  time  of  the  trial,  the  objec- 
tion will,  on  appeal,  be  deemed  to  have  been  waived.     (Id.) 

19.  Limitation  op  Argument — ^Discretion. — ^Under  the  circumstances 
in  this  case,  the  action  of  the  trial  court  in  limiting  the  argument 
of  the  defendant's  counsel  to  the  jury  was  no  abuse  of  discre- 
tion.    (People  V.  Prewett,  416.) 

20.  Instructions — ^Penalties — Error. — ^In  a  prosecution  for  murder, 
the  giving  of  instructions  relating  to  punishment  for  murder  in 
the  first  degree,  for  murder  in  the  second  degree,  and  for  man- 
slaughter, also  relating  to  indeterminate  sentences,  although  not 
to  be  commended,  does  not  constitute  prejudicial  error  where  the 
jury  is  further  instructed  that  the  penalty  which  may  be  attached 
to  the  commission  of  the  crime  must  not  influence  them  in  deter- 
mining the  question  of  the  innocence  or  guilt  of  the  accused. 
(Id.) 

21.  Appeal— Error  Cured — Presumption. — In  such  case,  the  last  in- 
struction would,  if  followed  by  the  jury,  have  the  effect  of  effac* 
ing  whatever  prejudice  the  defendant  might  have  suffered  from  the 
giving  of  the  instructions  in  relation  to  penalties;  and  in  the 
absence  of  any  indication  to  the  contrary,  the  appellate  court  will 
assume  that  the  jury  did  in  fact  obey  such  last  instruction  in  its 
deliberations  and  in  the  rendition  of  its  verdict.     (Id.) 

22.  Assault  With  Intent  to  Commit  Rape — Defective  Information 
— iNSUFFiaENT  GROUND  FOR  REVERSAL. — In  vi^w  of  the  mandatory 
direction  of  section  4%  of  article  VI  of  the  state  constitution,  the 
omission  to  allege  in  an  information  charging  assault  with  intent 
to  commit  rape  that  the  victim  of  the  assault  was  not  the  wife  of 
defendant  is  not  a  sufficient  defect  to  warrant  a  reversal  of  the 
judgment,  where  the  record  shows  that  the  woman  was  not  in  fact 
the  wife  of  the  defendant  and  that  the  trial  proceeded  as  if  the 
allegation  were  there,  and  fails  to  show  that  a  miscarriage  of 
justice  resulted.     (People  v.  Bonfanti,  614.) 

23.  Examination  of  Jurors — Bias  or  Prejudice. — ^Where  counsel  for 

defendant  in  a  criminal  prosecution,  by  means  of  certain  ques- 
tions asked  prospective  jurors  oil  their  voir  dire,  desires  to  show 


Digitized  by  VjOOQIC 


826  Damages. 

CRIMINAI/  LAW  (Continued). 

bias  or  prejudice,  he  should  state  his  reason  for  asking  the  ques- 
tions.    (The  People  v.  Hinshaw,  672.) 

24.  Forgery — Similar  Oppbnses — Evidence  of. — In  a  prosecution  for 

forgery,  evidence  of  other  similar  offenses  is  admissible  for  the 
purpose  of  showing  guilty  intent  and  of  rebutting  the  theory  of 
accident  or  good  faith.     (Id.) 

25.  ObNFESSiONs^DRDER  OF  Peoof. — In  a  prosecution  for  forgery, 
it  is  immaterial  that  the  confession  of  the  defendant,  is  admitted 
in  evidence  prior  to  the  introduction  of  any  other  evidence  of  the 
commission  of  the  crime.  The  order  of  proof  is  a  matter  within 
the  discretion  of  the  trial  court.     (Id.) 

26.  Extrajudicial  Confessions — Admissibiutt. — In  such  prosecution, 

extrajudicial  confessions  of  the  defendant  alone  are  not  sufficie-ot 
evidence  of  the  forgeries  to  render  them  admissible  in  evi<lenee. 
(Id.) 

27.  Absence   of   Witnesses — Refusal  of  Continuance — When    not 

Error. — In  a  criminal  prosecution,  the  trial  court  does  not  com- 
mit error  in  refusing  to  continue  the  trial  of  the  case  on  account 
of  the  absence  of  a  witness  for  the  defendant,  where  the  application 
is  made  after  considerable  progress  has  been  made  in  the  hearing 
of  the  cause  and  no  reason  is  shown  why  it  was  not  made  when  the 
case  was  called  for  trial,  as  the  statute  requires,  and  the  testimony 
of  the  witness,  if  produced,  would  be  simply  cumulatiye.     (Id.) 

28.  Burglary — Verdict — Evidence. — In  this  prosecution  for  burglary, 

the  evidence,  while  largely  circumstantial,  was  sufficient  to  support 
the  verdict.     (The  People  v.  Schiaffino,  675.) 

29.  Appeal — Failure   to    Appear — Examination    of   Begord. — Where 

on  appeal  in  a  criminal  case  no  brief  is  filed  on  behalf  of  the 
appellant  and  no  appearance  is  made  by  or  for  him  when  the 
cause  is,  in  its  regular  order,  called  for  hearing  and  argument, 
and  the  case  is  submitted  upon  the  record,  it  is  not  necessary 
that  the  reviewing  court  should  enter  into  a  minute  examination  of 
the  facts.  A  general,  or  cursory,  examination  of  the  record  is 
all  that  is  required.     (People  v.  Medaini,  676.) 

DAMAGES. 

1.  Eminent  Domain — ^Value  of  Land — Time — Instruction. — ^In  thii 
action  to  recover  the  value  of  certain  land  appropriated  by  the  de- 
fendant for  railroad  purposes,  the  court  properly  instructed  the 
jury  that  in  considering  the  value  of  the  land  and  fixing  the  amount 
of  compensation  which  the  plaintiff  was  entitled  to  recover,  such 
value  was  to  be  determined  as  of  the  time  of  the  taking  of  the 
property  by  the  defendant.  (Oonlin  v.  Southern  Pacific  B.  B.  Oo., 
743.) 
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-2.  Compensation — ^Maeket  Value. — In  such  a  eaae,  the  just  com- 
pensation to  which  the  plaintiff  is  entitled  is  the  fair  and  reasonable 
market  value  of  the  land  at  the  time  of  the  taking,  to  wit,  the 
highest  price  in  terms  of  money  which  the  land  would  bring,  if 
exposed  for  sale  in  the  open  market,  with  reasonable  time  allowed 
in  which  to  find  a  purchaser,  buying  with  knowledge  of  all  the  uses 
and  purposes  to  which  it  was  adapted,  and  for  which  it  was  capable 
of  being  used.  *  (Id.) 

See  Common  Oarriers,  3;  Contracts,  4,  17,  SO,  39;  Deeds,  1,  2; 
Landlord  and  Tenant,  4-6;  Negligence,  19,  22,  27,  28. 

DEBTOB  AND  CREDITOB.    See  Contracts,  2. 

DEDICATION.    See  Streets,  1. 

DEEDS. 

1.  Covenant     Aoainst     E^nctumbbax^obs  —  Beeaoh  —  Lubility     op 

Grantor. — The  existence  of  a  judgment  lien  is  a  breach  of  a 
covenant  in  a  deed  of  conveyance  that  the  land  is  free  and  clear 
of  encumbrances,  but  as  the  covenant"  is  one  of  indemnity,  the 
grantor  is  liable  in  nominal  damages  only,  where  the  grantee  has 
'suffered  no  actual  injury  from  the  encumbrance.  (Woods  v.  Ben- 
nett, 34.) 

2.  Covenantor's  "  Contingent    Liability. — The    covenantor    is    also 

under  a  contingent  liability  to  pay  the  full  amount  of  the  judg- 
ment upon  its  satisfaction  by  the  grantee  by  payment.     (Id.) 

3.  Delivery — ^Recording — Change  of  Possession — Passing  of  Title. 

As  between  the  grantor  and  the  grantee,  neither  the  recording 
of  the  deed  nor  the  delivery  thereof  accompanied  by  a  change  of 
possession  is  essential  to  a  valid  conveyance.  (Knox  v.  Kearney, 
290.) 

4.  Acceptance  Implied. — Where  a  deed  is  delivered  to  the  grantee 
in  person,  an  acceptance  will  be  implied,  in  the  absence  of  evidence 
to  the  contrary.     (Id.) 

5.  Legal   and    E<5UItablb   Interests — Operative    Words. — ^Where   a 

grantor  conveys  certain  lands,  reserving  and  excepting  the  sub- 
terranean oils  and  minerals  and  the  right  to  enter  upon  the  lands 
to  dig,  bore,  or  mine  for  the  same,  and  takes  a  mortgage  on  the 
lands  conveyed  to  secure  the  payment  of  a  certain  promissory 
note,  the  operative  words  "remise,  release  and  forever  quitclaim 
all  my  right,  title  and  interest,  both  in  law  and  equity,"  are  the 
most  apt  which  he  can  select  to  thereafter  convey  to  his  grantees 
both  his  equitable  interest  under  the  mortgage  and  his  legal 
interest  in  the  minerals  and  mining  rights.  (McFarland  v. 
Walker,.  508.) 
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6.  Grant— What  Word  Includes.-— The  word  "grant"  includes  all 
Rorts  of  conveyances,  including  quitclaim   deeds.     (Id.) 

7.  Case  at  Bab — Construction  op  Instrument. — In  this  action 
to  quiet  title  to  certain  minerals  and  mining  rights,  the  operative 
words  "remise,  release  and  forever  quitclaim  all  my  right,  title  and 
interest,  both  in  law  and  equity,"  used  by  plaintiff's  testator,  under 
the  surrounding  drcumstaiices  on  making  the  instrument  in  question, 
were  given  their  full  significance  and  not  construed  merely  as  a 
release  of  mortgage,  notwithstanding  such  instrument  began  with 
the  recital  "Whereas  the  said  [grantees]  are  desirous  of  having 
their  said  tract  of  land  relieved  from  the  operation  of  said  mort- 
gage."    (Id.) 

8.  Eailroad  Right  of,  Wat — Duration  of  Estate— Consteuchon 
OF  Conyiyanoe. — A  deed  to  a  railroad  corporation  which  recites 
that  for  and  in  consideration  of  encouraging  and  promoting  the 
construction  of  a  railroad,  and  for  other  considerations,  the  grantor 
conveys  the  land  described  in  such  deed  to  the  railroad  company  and 
its  successors  during  "the  legal  existence  of  said  company,"  upon 
certain  specified  conditions,  and  which  deed  provides  that,  upon  the 
breach  by  the  said  railroad  company,  or  its  successors,  "of  any  of 
the  aforesaid  conditions,  this  grant  shall  become  void,  and  the  estate 
conveyed  hereby  .  .  .  shall  cease  and  determine,  and  the  said  lands 
shall  absolutely  revert  to  the  said  party  of  the  first  part  [the 
grantor],  his  said  heirs  and  assigns,  in  fee  simple,  .  .  .  and  shall 
in  like  manner,  at  the  expiration  of  the  legal  existence  of  said 
company,  revert  to  said  party  of  the  first  part,  his  heirs  and  assigns, 
anything  hereinbefore  contained,  to  the  contrary,  notwithstanding" 
shows  an  intention  to  limit  the  duration  of  the  gran^  to  the  period 
of  the  legal  existence  of  the  company,  and  not  an  intention  to 
irrevocably  dedicate  the  land  to  railroad  use  upon  a  condition  sub* 
sequent.     (Conlin  v.  Southern  Pacific  B.  B.  Co.,  733.) 

9.  Conveyance  of  Reversionary  Interest — Oonstbuction  of  Deed. 

A  deed,  made  by  the  successor  in  estate  of  the  grantor,  con- 
veying a  large  tract  of  land  within  which  such  right  of  way  was 
included,  conveys  to  the  grantee  the  reversionary  interest  of  the 
grantor  therein,  notwithstanding  such  right  of  way  is  reserved  and 
excepted  in  the  granting  clause,  where  such  clause  is  immediately 
followed  by  an  explanatory  provision  showing  an  intent  and  purpose 
on  the  part  of  the  grantor  to  convey  such  right  of  way  to  the  grantee. 
(Id.) 
10.  Eminent  Domain  —  Taking  of  Pbopebty — Bights  of  Ownsb 
and  Subsequent  Grantees  —  Eppect  on  Contract  of  Bauboad 
Company. — While  it  is  true  that  where  land  has  been  taken  for 
public  iiao  without  compensation  being  first  made,  and  its  continued 
possession  is  necessary  to  such  use,  the  owner  cannot  recover  posses- 
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8ion  of  the  land  itself,  bat  can  only  compel  payment  for  the  same, 
and  that  the  right  to  compensation  accrues  at  the  time  of  the  taking, 
and  while  it  is  also  true  that  this  right  to  compensation  is  a  per- 
sonal one  which  does  not  run  with  the  land,  nor  pass  by  conveyance 
thereof  after  the  right  accrues,  these  doctrines  in  no  way  affect  or 
abridge  the  right  of  the  railroad  corporation  to  enter  into  a  binding 
obligation  or  contract  with  reference  to  land  taken  by  them  for 
rights  of  way,  and  such  agreements  when, made  stand  on  the  same 
footing  as  any  other  contract  for  the  conveyance  of  land.     (Id.) 

11.  Pbivatb  Oonteacts  of  Bailboads — PuBUo  Policy. — In  such  cases 

public  policy  does  not  enter  into  the  question,  nor  ia  it  at  all 
concerned  with  the  private  contracts  of  railroads  unless  they  inter- 
fere with  the  public  welfare.     (Id.) 

12.  Acceptance  of  Conditional  Conveyanc&t-ELxpibation  of  Term — 
Bights  of  Pabties. — ^A  railroad  may  accept  a  conveyance  of 
land  upon  any  condition  that  may  lawfully  be  annexed  to  an  ordi- 
nary grant;  and  such  a  contract  may  create  an  estate  less  than  a 
fee  in  land  taken  for  a  right  of  way.  If  at  the  expiration  of  the 
estate  granted  the  land  is  necessary  for  the  railroad  for  railroad 
purposes,  and  the  corporation  or  its  successor  elects  to  continue  its 
use  for  a  right  of  way,  it  oad  do  so  by  compensating  the  rever- 
sioner; otherwise,  it  must  abandon  such  portion  of  the  right  of  way 
and  surrender  possession  to  the  owner  of  the  estate  in  reversion. 
(Id.) 

13.  Presumption   of   Deuveet. — ^Where   a   deed    is   read   in    evidence 

without  objection,  it  carries  with  it  the  presumption  of  delivery 
at  its  date.     (Lisenbee  v.  Lisenbee,  772.) 
See  Adverse  Possession,  1;   Easements,  13;   Municipal  Corpora- 
tions, 5,  6. 

DEEDS  OF  TRUST. 

1.  Sale — ^Purchase  by  Creditor— Payment.— Where  property  is  sold 

for  the  purpose  of  satisfying  the  indebtedness  secured  by  it, 
and  the  property  is  struck  off  and  sold  to  the  owner  and  holder 
of  said  indebtedness  for  the  amount  of  the  debt,  it  is  not  neces- 
sary that  the  property  should  be  actually  paid  for  in  gold  coin. 
The  consideration  for  the  property  is  the  satisfaction  of  the 
indebtedness.     (Davies  v.  Kamsdell,  424.) 

2.  Void  Sale — Second  Sale — Authority — Estoppel. — Where  in  an 
action  in  ejectiiient  it  was  stipulated  that  the  deed  under  which 
plaintiff  claimed  title,  which  was  executed  by  the  trustee  fol- 
lowing a  sale  under  a  deed  of  trust,  was  a  nullity,  and  there- 
upon judgment  was.  entered  accordingly,  and  thereafter  the  prop- 
erty was  again  sold  to  such  plaintiff  and  a  second  deed  issued  to 
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her,  the  trustor  will  be  estopped  from  asserting  in  a  suit  to  quiet 
title  following  such  second  sale  that  the  trustee  had  no  power  to 
make  such  second  sale.     (Id.) 

DELIVEHT.     See  Banks  and  Banking,  5;   Deeds,   13. 

DEMAND.    See  Street  Law,  2. 

DEPOSIT.     See  Landlord  and  Tenant,  8,  10. 

DESCRIPTION.    See  Street  Law,  5. 

DISCLAIMER.    See  Quieting  Title,  1. 

DISCRETION.    See   Appeal,   9;    Criminal  Law,   19;   Negligence,    13; 
Pleading,  11;  Receivers,  1. 

DISMISSAL.    See  Appeal,  19,  25,  26;  Judgments,  9;  Summons,  1. 

DISQUALIFICATION  OF  JUDGES. 

Voluntary  Withdrawal  prom  Trial  or  Cask  —  Qualification  to 
Make  Subsequent  Order  Therein. — ^Where  the  judge  of  the 
county,  although  there  is  no  showing  of  actual  disqualification 
made,  voluntarily  retires  from  the  trial  of  a  case  because  of  an 
intimation  that  he  was  persona  non  grata  to  plaintiff,  he  is  not 
thereafter  disqualified  from  making  an  order  extending  the  time 
of  defendant  within  which  to  prepare  and  serve  its  proposed  bill 
of  exceptions.     (Conlin  v.  Southern  Pacific  B.  R.  Co.,  733.) 

DIVOBCE. 

1.  Alimony  Pendente  Lite  and  Suit  Money  —  Order  Without 
Notice — Jurisdiction. — In  an  action  for  divorce,  where  the  court 
has  acquired  jurisdiction  of  the  person  of  the  husband,  it  has 
the  power  to  order,  ex  parte,  without  any  previous  notice,  the  pay- 
ment to  the  wife  of  any  reasonable  sum  for  alimony  and  suit  money. 
(Reed  v.  Reed,  102.) 

2.  Amount  Allowable  as  Suit  Money — ^Discretion  of  Trial  CouitT. 
Discretion  is  vested  in  the  trial  court  as  to  the  amount  to  be 
allowed  the  wife  as  suit  money  to  enable  her  to  prosecute  or 
defend  an  action  for  divorce,  and  only  a  plain  case  of  abuse  of 
discretion  is  subject  to  correction  by  an  appellate  court.     (Id.) 

S.  Order  Allowing  Suit  Money  —  Appeal  Under  Alteknativk 
Method — Amount  Claimed  to  be  Unnecessary  or  Kxgessivs — 
Appellant's  Brief  Insufficient. — On  appeal  from  an  order  allow- 
ing a  wife  alimony  and  suit  money  in  an  action  for  divorce,  where 
the  appeal  is  taken  under  the  alternative  method  and  the  record 
18  brought  up  on  a  typewritten  transcript  and  the  appellant  oon- 
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tends  that  the  amount  allowed  was  unnecessary  or  excessive,  it  is 
incumbent  upon  the  appellant  to  print  in  bi^  brief  bo  much  of  the 
evidence  as  will  enable  the  appellate  court  to  say  that  there  was 
no  necessity  for  any  sum  whatever  or  that  the  sum  allowed  was  so 
excessive  as  to  amount  to  an  abuse  of  discretion.     (Id.) 

4.  Allowancs  prom  Time  op  Commencement  op  Action — Inclui>- 
INQ  Expenses  op  Past  Suppoet. — In  a  proper  caae  payment  of 
alimony  may  be  made  to  date  from  the  commencement  of  the  action, 
thus  including  the  expenses  of  the  wife's  past  support,  and  where 
none  of  the  evidence  is  brought  up,  so  that  the  appellate  court  has 
no  means  of  knowing  whether  the  evidence  did  or  did  not  show 
a  necessity  for  such  allowance  far  past  support,  every  reasonable 
intendment  must  be  indulged  in  favor  of  the  correctness  of  the  pro- 
ceedings and  the  regularity  of  tbe  order.     (Id.) 

5.  Appointment  op  Receiver  —  Sale  op  Peopebty. — ^Where,  in  an 
action  for  divorce,  the  court  appoints  a  receiver  to  take  charge 
of  and  sell  the  community  property,  the  defendant  is  not  injured  by 
the  action  of  such  receiver  in  selling  two  cows  whick  he  claims  were 
neither  community  property  nor  separate  property  ef  either  spouse, 
but  belonged  to  a  stranger  to  the  action.     (3carpa  v.  Scarpa,  345.) 

6.  Attorney's   Fee — Allowance  by   Court. — In  such  a  proceeding, 

the  court  has  authority  to  make  an  order  for  the  payment  of  a 
fee  to  the  receiver's  attorney.     (Id.) 

7.  Account  op  Receiveb — Allowance — ^Review — Insuppicient  Rec- 
ord.— The  appellate  court  cannot  review  the  action  of  the  trial 
court  in  allowing  given  items  in  the  account  of  the  receiver  where 
the  appellant  fails  to  bring  up  the  evidence  concerning  them. 
(Id.) 

8.  Status  op  Property — Determination  by  Coubt — ^When  Res  Ad- 
JUDIOATA. — In  an  action  for  divorce,  after  the  court  has  determined 
that  certain  property  is  community  property,  and  more  than  six 
months  has  elapsed  after  such  determination  by  the  interlocutory 
decree  of  divorce,  the  status  of  the  property  becomes  res  adjudicata 
and  not  open  to  further  attack.     (Id.) 

9.  Community  Property — Jurisdiction. — In  a  proceeding  in  divorce, 
the  court  has  jurisdiction  to  adjudge  the  character  of  any  prop- 
erty claimed  to  be  community  property.     (Id.) 

10.  Interlocutory  Decree— Disposition  op  Property — When  Pinal. 

An  interlocutory  decree  of  divorce  becomes  final  as  to  all  dis- 
positions of  property  made  therein  after  the  expiration  of  six 
months  from  the  entry  thereof.     (Id.) 

11.  Division  op  Community  Property — Duty  op  Court. — ^If  the  par- 

ties to  a  divorce  proceeding  have  not  agreed  to  a  division  of 
the  community  property,  it  is  the  duty  of  the  court  in  which  the 
divorce  proceeding  is  pending  to  determine  the  relative  interests  of 
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the  spouses  in  their  common  accumulation.     (Milekovich  ▼.  Quinn, 
537.) 

12.  Stipulation  of  Parties  —  Frauduubnt  Concealment  of  Prop- 
erty— Subsequent  Action  to  Secure  Property — Duty  of  Plain- 
tiff— Equity. — ^Where  the  husband  in  entering  into  a  stipulation 
with  reference  to  the  division  of  the  community  property  fraudu- 
lently keeps  from  the  wife  knowledge  of  the  existence  of  certain 
community  property,  in  a  subsequent  action  by  the  wife  to  secure 
a  division  of  such  property,  it  is  not  necessary  for  her  to  offer  to 
return  to  the  defendant  the  property  received  by  her  under  the 
original  settlement ;  nor  is  it  necessary  in  such  action  that  the  decree 
in  the  previous  action  of  divorce  be  set  aside,  either  in  whole  or  in 
part.     (Id.) 

13.  Untbue  Statements  of  Husband— Manner  of  Making  Imma- 
terial.— The  fact  that  the  only  ont'rue  statements  made  by  the 
husband  were  contained  in  his  pleading  and  in  his  affidavit  filed  in 
the  wife's  suit  for  divorce  is  immaterial  where  the  wife  was  de- 
ceived thereby  and  was  induced  by  such  false  statements  to  enter 
into  the  stipulation  covering  the  division  of  the  community  property. 
(Id.) 

14.  Stipulation — Judgment— Issues  Withdrawn. — ^Where  the  stipu- 
lation with  ref^ence  to  the  division  of  the  community  property 
expressly  provided  that  the  property  rights  of  the  parties  as  therein 
set  forth  should  be  incorporated  in  the  judgment,  and  the  judgment 
expressly  incorporated  them,  these  matters  were  as  effectually  with- 
drawn from  any  judicial  consideration  as  if  they  had  been  expressly 
withdrawn  by  stipulation.     (Id.) 

15.  Failure  to  Cboss-ezaminb  —  Lack  of  Dilioenos  —  Subsequent 
Suit. — Where,  due  to  the  fraudulent  misrepresentations  of  the  de- 
fendant in  his  pleading  in  the  divorce  action  and  to  his  having 
thereby  secured  from  plaintiff  a  stipulation  covering  the  settlement 
of  their  property  interests,  the  plaintiff  fails  to  cross-examine  the 
defendant  as  to  the  community  property,  she  is  not  thereby  guilty 
of  such  negligence  or  lack  of  diligence  as  to  bar  her  in  a  subsequent 
action  from  securing  her  proper  share  of  the  former  community 
property.     (Id.) 

16.  Adultery — Findings — Evidenob — Appeal. — ^Even  though  it  be  con- 
ceded that  the  trial  court,  in  an  action  for  divorce  on  the  ground 
of  adultery,  should  base  its  findings  of  guilt  only  upon  evi- 
dence convincing  to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  it  would  still  be  the  duty  of  the  appellate  court  to  give  at 
least  the  same  weiorht  to  the  findings  of  the  trial  court  as  it  does  to 
the  verdict  of  a  jury  in  a  criminal  case.  (Broderick  t,  Broderick, 
550.) 
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17.  Pbovincb  op  Trial  Judge. — The  acts  and  eondnet  eonstltuting 
adultery  are  of  such  a  nature  that  an  intelligent,  observing,  and  ex- 
perienced trial  judge  making  full  use  of  his  opportunities  to  observe 
the  conduct,  temperament,  .manner,  and  appearance  of  the  witnesses 
before  him  is  in  the  nature  of  things  more  capable  of  reaching  a 
just  conclusion  from  the  evidence  than  a  court  of  review,  even  with 
the  assistance  of  able  and  sealous  counsel.     (Id.) 

18.  Falsi  Chabgb  or  Adultbrt  in  Fobmsr  Action — G^ttsltt— Con- 
donation—  Subsequent  Misgonduot. — In  such  action,  a  false 
charge  of  adultery  nuide  in  a  former  action  which  is  set  up  as  a 
ground  of  cruelty  is  not  to  be  considered  as  stale,  although  the  par- 
ties had  subsequent  to  such  former  action  lived  together  as  husband 
and  wife,  where  there  was  subsequent  misconduct  which  caused,  and 
was  calculated  to  cause,  great  mental  suffering.     (Id.) 

19.  C?HARGB  OF  Infidelity  —  Relations  With  Others — Admissibilitt 
OP  Letter. — ^Where,  in  such  action,  the  plaintiff  alleged  that  the 
defendant  had  falsely  accused  her  of  infidelity  and  immorality,  the 
court  properly  admitted  in  evidence  letters  written  by  the  plaintiff 
to  a  person  other  than  her  husband  which  contained  language  that 
indicated  that  her  relations  with  such  person  were  of  such  a  char- 
acter as  to  leave  her  no  cause  for  rightful  complaint  as  to  her 
husband's  charge  against  her  of  infidelity.     (Id.) 

20.  Conduct  or  Plaintiff — Testimony  of  Eye-witnesses. — In  such 
action,  testimony  of  other  persons  that  on  different  occasions  they 
had  seen  the  plaintiff  lying  on  the  same  bed  with  the  person 
to  whom  such  letter  had  been  written  was  likewise  relevant  ana 
pertinent,  tending  to  contradict  the  allegations  of  her  complaint. 
(Id.) 

21.  Ghabgb  op  Failubb  to  Pbovide — Bequests  fob  Money — ^Admissi- 
biuty  op  Letters. — Where,  in  such  case,  the  plaintiff  charged 
the  defendant  with  willfully  failing  to  provide,  on  cross-examination 
of  the  plaintiff  the  court  properly  permitted  the  introduction  in  evi- 
dence of  a  letter  written  by  her  to  the  defendant  containing  a 
request  for  money  and  which,  in  substance  and  tenor,  tended  to 
show  the  actual  relations  between  the  parties  as  regards  money 
matters.     (Id.) 

22.  Evidence — Cross-examination — Testimony  Admissible. — Rules  of 

evidence  are  primarily  rules  of  exclusion,  and  in  this  state  the 
rule  has  never  been  so  applied  as  to  relieve  a  party  when  under 
cross-examination  from  his  sworn  obligation  to  tell  the  whole  truth 
when  it  might  in  any  degree  tend  to  explain,  qualify,  or  shed  light 
on  any  relevant  testimony  given  by  him  on  direct  examination. 
(M.) 

23.  Eeputation   in    Place   of    Former   Rf^idengb — Admissibility. — 

It  is  a  question  for  the  coiut  to  determine  whether  or  not  general 
40  Cftl.  App,~58 
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reputation  in  a  place  of  former  residence  is  too  remote  in  point  of 
time  to  be  allowed  in  evidence.     (Id.) 

24.  Reputation. — Where,  in  an  action  for  divorce  on  the  ground  of 
adultery,  it  appears  that  the  witnesses  have  never  discussed  the 
reputation  of  the  plaintiff  "except  in  the  family,"  their  testimony 
might  properly  be  stricken  out  on  motion,  if  such  motion  be  made. 
(Id.) 

25.  Action  fob  Divorce  —  Minute  Entry  of  Decision  —  Want  of 
Findings — Subsequent  Obdeb  not  Appealable. — In  an  action  for 
divorce,  an  order  entered  in  the  minutes  of  the  coutt,  after  issue 
joined  and  trial,  denying  to  both  parties  the  relief  prayed  for,  does 
not  constitute  a  final  judgment  where  findings  have  not  previously 
been  made  and  filed  with  the  clerk,  or  been  waived,  and  an  order 
thereafter  made  denying  plaintiff's  motion  for  an  order  directing 
the  clerk  to  issue  an  execution  against  the  defendant  for  unpaid 
alimony  is  not  appealable  under  section  963  of  the  Code  of  Civil 
Procedure.     (Cuneo  v.  Cuneo,  564.) 

26.  Desebtion  —  Refusal   to   Have   Beasonablb    Intbbooubsk — In- 

sufficient Oobbobobation. — In  an  action  for  divorce  on  the 
ground  of  willful  desertion  based  upon  persistent  refusal  to  have 
reasonable  matrimonial  intercourse  as  husband  and  wife,  where  the 
corroboration  of  the  plaintiff's  testimony  was  merely  the  testi- 
mony of  other  witnesses  that  the  parties,  though  living  in  the  same 
house,  occupied  separate  bedrooms,  it  was  not  of  the  character  and 
degree  required  by  the  code  section  relating  to  corroboration  in 
divorce  cases.     (Ingraham  v.  Ingraham,  578.) 

27.  Evidence  —  Difficulty  to  Oobbobobate  —  Effect. — ^While  the 
secrets  of  the  bedchamber  are  very  frequently  hard  to  substantiate 
by  other  witnesses  than  the  parties  themselves,  nevertheless  the  par- 
ties to  such  divorce  action  are  not  thereby  relieved  from  the  neces- 
sity of  complying  with  the  mandate  of  the  law  respecting  corrobora- 
tion.    (Id.) 

28.  Physical  Condition  of  Defendant — ^Bubden  of  Pboof. — In  this 
action  for  divorce  on  the  ground  of  willful  desertion  based  upon 
persistent  refusal  to  have  reasonable  matrimonial  intercourse  as 
husband  and  wife,  there  was  no  testimony  nof  were  any  facts  elicited, 
tending  to  show  that  the  health  or  physical  condition  of  the  de- 
fendant did  not  make  his  refusal  to  have  reasonable  matrimonial 
intercourse  reasonably  nocessary.  The  burden  of  establishing  this 
fact  rested  on  plaintiff.     (Id.) 

29.  Pleading — Supficikncy  of  Complaint. — A  complaint  for  divorce 
on  the  ground  of  willful  desertion  which  contains  the  usual  gen- 
eral allegation  that  "defendaut  willfully  and  without  cause,  or 
provocation,  deserted  and  abandoned  plaintiff,  with  intent  to  desert 
said  plaintiff;  and  ever  since  said  time  haa  continued  to  live  sepa- 
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rate  and  apart  from  plaintiff  without  her  consent,  and  against 
her  will,  and  with  intent  to  desert  and  abandon  her,  and  without 
fault  of  plaintiff,"  in  the  absence  of  a  demurrer  for  a  definite 
statement  of  the  facts,  is  not  subject  to  the  objection  for  the  first 
time  on  appeal  that  it  does  not  inform  defendant  that  the  deser- 
tion was  intended  to  be  established  under  the  first  provision  of 
section  &6  af  the  avil  Code.     (Id.) 

30.  Final   Decree  —  Motion   to    Modify  —  Mattees    Reviewable.— 

Upon  a  motion  to  modify  a  final  decree  of  divorce  in  which  the 
property  rights  of  the  parties  and  the  alimony  were  left  subject 
to  future  modification,  it  is  only  such  facts  as  have  arisen  or  become 
known  to  the  party  since  its  entry  that  may  be  made  the  basis  of  an 
attack  upon  its  provisions.  As  to  all  other  matters,  it  is  as  final  as 
any  other  judgment  or  decree  after  the  period  for  appeal  has  expired. 
(Bradley  v.  Bradley,  638.) 

31.  Appeal — Extrinsic  Facts — Relief  Allowable. — Upon  an  appeal 

from  an  order  modifying  a  'final  decree  of  divorce  in  which  the 
•property  rights  of  the  parties  and  the  alimony  were  left  sub- 
ject to  future  modification,  the  appellant  is  not  entitled  to  any 
relief  from  the  appellate  court  because  of  the  fact  that  since  the 
entry  of  the  modifying  order  appealed  from  that  court  had  occa- 
sion to  pass  upon  the  merits  of  certain  other  appeals  involving  the 
property  rights  and  interests  of  the  parties.     (Id.) 

32.  AonoN  for  Divorce — Venue. — The  statute  requires  that  an  action 

for  divorce  must  be  brought  in  the  county  of  the  residence  of  the 
plaintiff.     (Weyer  v.  Weyer,  765.) 

33.  Joinder  of  Fraudulent  Grantee  of  Husband. — A  wife's  action 

for  divorce  against  her  husband  and  her  husband's  brother,  who 
is  alleged  to  be  the  fraudulent  grantee  of  the  husband,  wherein  the 
wife,  in  addition  to  seeking  a  divorce,  alimony,  counsel  fees,  and 
costs,  prays  that  the  conveyance  and  transfer  of  her  husband  to  his 
brother  be  decreed  to  be  fraudulent  and  void  as  to  her,  and  that  a 
Ken  be  imposed  upon  the  property  as  security  for  the  payment  of 
such  sums  as  may  be  directed  by  the  court  to  be  paid  by  the  hus- 
band, does  not  constitute  two  causes  of  action;  and  such  case  is 
not  within  the  provisions  of  section  5  of  article  VI  of  the  constitu- 
tion or  section  392  of  the  Code  of  Civil  Procedure  relating  to  place 
of  trial.     (Id.) 

34.  Existence    of    Community    Property — Pleading — Proof. — In    an 

action  for  divorce,  in  the  absence  of  an  allegation  that  there 
is  community  property,  the  presumption  is  that  there  is  no  com- 
munity property.     (Id.) 

35.  Provision   for  Support   of  Wife  —  I/iability  of   Separate  Prop- 
erty OF  Husband. — In  an  action  for  divorce,  provision  is  to  be 


Digitized  by  VjOOQIC 


836  Dbaptb. 

DIVOBCE  (Continued). 

made  for  the  wife,  and  where  there  is  no  community  propertj,  it 
must  be  from  the  separate  propertj  of  the  husband,  either  owned 
or  to  be  acquired  by  him.  No  reason  exists  whj  either  the  wife  or 
the  chancellor  should  forego  the  certainty  of  recourse  to  propertj 
owned  ^  the  husband  for  the  uncertainty  of  speculation  regarding 
future  earnings.  '  (Id.) 

86.  AuMONY — ^Fraudulent  Oonveyancb  by  Husband. — The  husband 
cannot  put  his  separate  property  out  of  his  hands  for  the  pur- 
pose of  defeating  his  wife  in  an  anticipated  application  for  alimony. 
(Id.) 

DRAFTS. 

ACCEPTANOB    AS    A<3BNT— NONSUIT    AS    TO    AlLEOBD    PftlNCflPAIi — AgKNT 

NOT  Pabty  Aggrieved. — Where,  in  an  action  against  one  who  has 
accepted  a  draft,  the  defendant  answered  alleging  that  in  accept- 
ing the  draft  he  acted  as  agent  for  a  third  party,  who  at  the 
request  of  the  acceptor  was  brought  in  and  made  a  party  de- 
fendant but  without  any  affirmative  relief  being  demanded  a^^nst 
him  bf  the  original  defendant,  and  the  trial  court  thereupon  granted 
a  motion  for  a  nonsuit  of  the  party  thus  brought  in,  the  original 
defendant,  even  conceding  the  ruling  to  be  erroneous,  was  in  no 
position  to  complain.  (Patten  &  Davies  Lumber  Co.  v.  Inman, 
111.) 

EASEMENTS. 

1.  Grant — Nonuseb. — An   easement  founded   on   a   grant   cannot  be 

lost  by  nonuser,  no  matter  how  long  the  nonuser  may  continue. 
(Parker  v.  Swett,  68.) 

2.  Abandonment. — Such  an  easement  may  be  lost  by  abandonment 
only   when  the   intention  to   abandon   clearly  appears.     (Id.) 

3.  Waters  and  Watercourses — Bight  of  Way  for  Irrigation  Ditch 
— Destruction  by  Fi/xm)— Beconswiuction  Over  Nbv7  Line — Ert 
RONBOus  Bbpusal  OF  INJUNCTIVE  Beuef. — After  the  washing  out 
by  flood  of  an  open  earthen  ditch,  by  means  of  which  the  de- 
fendants in  this  action  had  acquired  and  had  for  many  years  en- 
joyed the  right  to  conduct  water  over  plaintiff's  lands  along  a  definite 
and  well-established  line  from  a  point  of  diversion  from  a  creek  on 
plaintiff's  land  to  lands  of  defendants  below,  where  defendants  used 
the  water  for  irrigation,  the  defendants  had  no  right  to  reconstruct 
and  maintain  a  ditch  of  a  different  character  on  plaintiff's  lands, 
along  a  line  distant  from  twenty-five  to  forty  feet  from  the  former 
line,  and  the  trial  court  after  the  reconstruction  of  the  ditch  by  the 
defendants  on  the  line  last  described,  erred  in  refusing  the  plaintiff 
an  injunction  to  restrain  its  maintenance,  and  in  adjudging  that  de- 
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EASEMENTS  (Continued). 

fendants  bad  an  casement  in  plaintiff's  land  for  the  construction  and 
maintenance  of  the  new  ditch  line.     (Felsenthal  y.  Warring,  119.) 

4.  Natube  op  Easement. — The  defendant's  right  of  way  having 
been  acquired  either  by  prescription  or  while  the  plaintiff's  land 
was  still  a  part  of  the  public  unoccupied  lands  of  the  United  States, 
the  defendants'  right  in  plaintiff's  lands,  whatever  its  source;  was 
simply  to  continue  the  use  thereof  which  they  were  enjoying  at  the 
time  plaintiff  acquired  the  land.     (Id.) 

6.  Location  of  Ditch  Prior  to  Flood — Bights  Acquired  Theee- 
BT, — The  right  of  way  for  the  ditch  having  been  definitely  fixed  by 
the  acts  of  the  parties  prior  to  the  flood  which  washed  it  out,  the 
defendants  had  acquired  the  right  to  that  particular  location  and  no 
other.     (Id.) 

6.  Reoonstructtion  of  Ditch. — On  reconstructing  the  ditch  after 
its  destruction  by  flood,  there  was  no  principle  of  law  that  warranted 
/the  defendants  subjecting  to  their  yxae  another  and  different  portion 

of  the  plaintiff^s  land  without  his  consent.     (Id.) 

7.  Changing  Location  of  Ditch. — The  location  «f  an  easement 
of  this  character  canmot  be  changed  by  either  party  without  the 
other's  consent  after  it  has  been  finally  established,  whether  by 
express  grant  or  by  prescription.     (Id.) 

8.  Slight   Extent  of   Change   Immateriaia — The  acquisition   of  a 

right  of  way  over  one  portion  of  a  person's  land  gives  the  grantee 
no  right  over  any  other  portion,  and  it  is  immaterial  that  l^e  new  line 
for  an  irrigation  ditch  oonattucted  after  the  washing  o^it  of  an  old 
one  was  only  from  twenty-five  to  forty  feet  distant  from  the  old 
Hne.     (Id.) 

9.  Change  not  Warranted  by  Section  806  of  Civil  Code. — Section 

806  of  the  Civil  Code,  which  provides  that  the  "extent  of  a 
servitude  ia  determined  by  the  terms  of  the  grant,  or  the  nature  of 
the  enjoyment  by  which  it  was  acquired,"  does  not  warrant  the  con- 
tention of  the  defendants  that  because  they  had  acquired  a  right  to 
divert  water  from  a  creek  at  a  point  of  diversion,  on  plaintiff's  land, 
they  necessarily  acquired  as  incident  thereto  a  right  ot  way  for  a 
ditch  over  the  land,  and  that,  therefore,  if  the  way  formerly  used 
be  destroyed  by  flood  or  other  act  of  God,  they  may  reconstruct  the 
diteh  along  a  new  line,  provided  it  be  the  one  that  will  entail  the 
least  injury  to  the  plaintifTs  land.     (Id.) 

10.  Case  at  Bart— Nature  of  Servitude. — ^Where,  as  in  the  ease  at 
bar,  the  nature  of  the  respondents'  enjoymei;it  of  the  servitude 
prior  to  the  washing  out  of  the  ditch  consisted  in  conducting  water 
in  an  open  earthen  ditch  that  followed  a  certain  well-defined  and  es- 
tablished course  over  appellant's  land — a  line  that  had  been  estaV 
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lished  for  many  years — that  line  and  none  other  fixed  the  extent  of 
the  servitude  that  rested  upon  appellant^s  realty.     (Id.) 

11.  Appropriation  op  Water  on  Government  Lands — ^Nature  of 
Eight. — The  right  of  an  appiopriator  of  water  on  government  land 
that  has  since  become  private  property  to  divert  the  water  at  any 
particular  place  of  diversion  and  conduct  it  to  his  own  land  ovei 
the  land  that  has  passed  into  private  ownership  is  the  right  of  the 
grantee  of  an  easement,  including  such  secondary  easements  as  are 
necessary  for  the  full  enjoyment  of  the  primary  easement,  such  as 
the  right  to  enter  on  the  servient  tenement  to  make  necessary  repairs, 
but  not  to  increase  the  burden  on  the  servient  tenement  by  any 
alteration  in  the  mode  of  enjoyment  of  the  primary  easement. 
(Id.) 

12.  Secondary    Easements  —  Changing    Mode  op    Enjoyment. — The 

right  of  secondary  easement  is  not  a  right  to  change  the  mode 
of  enjoyment,  if  such  change  increases  the  burden  on  the  servient 
tenement,  as  by  shifting  the  line  of  a  ditch  every  time  a  flood  or 
freshet  washed  away  or  ate  into  the  bank  of  the  stream.     (Id.) 

13.  Right  to  Appropriate  Waters — ^Right  to  Construct  Ditch  Does 

NOT  Follow. — The  right  to  appropriate  waters  does  not  carry 
with  it  the  right  to  burden  the  lands  of  another  with  a  ditch, 
although  the  proposed  appropriation  cannot  be  effected  without  the 
ditch.     (Id.) 

14.  Injunctive    Beliep — Mandatory    Injunction — General    Bulb. — 

It  is  a  general  rule,  to  which  there  are  a  few  well-recognized  excep- 
tions, that  when  one,  without  right,  attempts  to  appropriate  the 
property  of  another  by  conduct  which  will  ripen  into  an  easement, 
a  court  of  equity  will  compel  the  trespasser  to  undo,  so  far  as 
possible,  what  he  has  wrongfully  done.     (Id.) 

15.  Reservation    of    Perpetual    Right  op    Way  —  Construction. — 

Where  the  owner  of  a  tract  of  land  conveys  a  strip  thereof  to 
another,  reserving  to  himself,  as  an  easement  in  favor  of  the 
remaining  portion  of  the  tract,  a  perpetual  right  of  way  over  and 
across  the  strip  conveyed,  such  reeervation  constitutes  and  reserves 
only  an  easement  appurtenant  to  such  remaining  portion  of  the 
tract,  and  not  an  easement  in  gross  in  such  grantor  apart  from  his 
ownership  of  such  portion.     (Nilson  v.  Wahlstrom,  237.) 

16.  Right  op  Grantor  to  Make  Later  Conveyance. — As  such  a  reser- 

vation embraces  only  an  easement  appurtenant  to  a  particular 
tract  of  land,  the  grantor  has  nothing  in  the  way  of  an  easement 
in  gross  which  he  can  later  convey  to  the  owners  of  other  tracts  of 
land.     (Id.) 

17.  Adverse  User — Permissive  Use. — A  right  of  way  by  adverse  user 
or  prescription  cannot  be  based  upon  a  permissive  use  of  the  road. 
(Nay  V.  Bernard,  364.) 
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18.  BssEavATioN  IN  Gbant — Appurtenant  to  Dominant  Tenement — 

Parol  Evidence. — An  easement  conveyed  by  an  express  grant 
may  be  shown  to  be  appurtenant  to  a  dominant  tenement  by  reason 
of  facts  appearing  aliunde  tbe  deed,  notwithstanding  a  description 
of  such  dominant  tenement  is  not  contained  in  the  grant.     (Id.) 

19.  Division  or  Lands — Quasi  Kasements. — ^Where  the  owner  of 
two  tenements  sells  one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion  of  it,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  that  appear  at  the  time  of  sale  to 
belong  to  it,  as  between  it  and  the  property  which  the  vendor  retains. 
(Id.) 

20.  Impusd  Rights  op  Wat — Knowledge  op  Parties. — In  this  state, 

the  doctrine  of  implied  right  of  way  is  not  limited  to  cases  of 
rights  of  way  by  necessity,  but  applies  whenever  the  quasi  ease- 
ment is  obviously  apparent  or  the  parties  had  knowledge  of  its 
existence.     (Id.) 

21.  Beservation   op   Quasi   Easement— Eppect  or   Other   Bsserta- 

tions. — ^A  quasi  easement  reserved  to  the  grantor  upon  the  severance 
of  his  estate  will  not  be  affected  by  an  express  reservation  of  another 
right  of  way  for  another  purpose,  especially  when  the  latter  reserva- 
tion is  a  right  of  way  for  future  use.     (Id.) 

22.  Construction  op  Easement — Subsequent  Conveyance  —  Reper- 
ENCE  TO  in  Deed. — In  this  action  to  establish  a  right  of  way, 
the  easements  involved  were  appurtenant  to  the  land  retained  by  the 

^  common  predecessor  of  the  parties  at  thp  time  of  his  severance  of 
the  tract  over  which  the  right  of  way  was  reserved  and  passed  by 
the  subsequent  conveyance  of  the  land  originally  retained  without 
particular  reference  thereto  in  the  deed.     (Id.) 

23.  Suit  to  Establish — Directed  Judgment  by  Appellate  Court. — 

On  appeal  from  a  judgment  in  favor  of  the  defendant  in  an  action 
to  establish  such  right  of  way,  although  the  conclusions  of  the  ap- 
pellate court  may  be  in  favor  of  the  appellant's  title,  it  cannot  direct 
the  entry  of  a  judgment  in  his  favor  in  the  absence  of  findings  as 
to  the  existence  and  use  of  tbe  road  prior  to  the  execution  of  the 
deed  to  the  servient  tenement.  (Id.) 
See  Judgments,  3;  Partition;  Quieting  IHtle,  2. 

ELECTION.    See  Employer  and  Employee,  2,  8. 

EMINENT  DOMAIN. 
1.  Encumbrances — Implied    Covenants. — Where    property    is    taken 
by  a  proceeding  in  eminent  domain,  there  is  no  implied  covenant, 
as  in  a  voluntary  conveyance  by  grant,  against  encumbrances  or 
liens.     (Marin  M.  W.  Dist  v.  North  Coast  W.  Co.,  260.) 
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EMINENT  DOBIAIN  (Continued). 

2.  Payment  or  Liens  —  Bight  to  Diduof  rom  Judomxnt  —  Oon- 
STEUCTION  OF  SECTION  1248,  OoDE  OF  CiviL  Pboceduei. — Section  1248 
of  the  Code  of  Civil  Procedure  gives  to  the  person  taking  property 
by  proceedings  in  eminent  domain  t^e  right  to  retain  from  the  sum 
of  money  te  be  paid  for  it  the  amount  neceasary  to  discharge  any 
lien  existing  thereon,  but  liis  neglect  to  adopt  this  course  would  not 
giye  rise,  in  the  absence  of  some  other  provision  of  law  creating  it, 
to  a  right  of  action  to  recover  it  when  once  paid.     (Id.) 

8.  Payment  in  FuUi  to  Owner — Eight  of  Beooyeby. — Section  1712 
of  the  CiTil  Code  does  not  give  such  a  right  of  recovery  where 
the  person  taldng  property  by  proceedings  in  eminent  domain  haa 
paid  the  full  purchase  price  to  the  owner  of  the  land.     (Id.) 

4.  Condemnation  of  Land  Subject  to  Tax—Duty  or  Owner  to 
Pay. — Where  a  municipal  water  district  condemns  certain  land  and, 
pursuant  to  proceedings  had  in  accordance  with  section  1254  of  the 
Oode  of  Civil  Procedure,  is  let  into  possession  thereof,  there  is  no 
obligation  on  the  part  of  the  owner  to  pay  the  taxes  which  are  due 
and  a  lien  on  the  land,  but  not  delinquent,  at  the  time  of  the  transfer. 
(Id.) 

EfMPLOYER  AND  EMPLOYEE. 

1.  Death  of  Employee  —  Action  for  Damages  ^  Bosebebby  Act  — 
Election  to  Accept  Provisions — Construction  of  Act. — In  this 
action  for  damages  for  the  death  of  an  employee,  who  was  em- 
ployed at  a  daily  wage  hj  one  who  at  the  time  of  the  employment 
was  not  subject  to  the  provisions  of  the  Boseberry  Act  (Stats. 
1911,  p.  796),  but  who  elected  to  accept  the  provisions  of  the  act 
seventeen  days  before  the  accident  in  which  the  employee  was 
killed,  it  is  held  that  the  failure  of  the  employee  when  the  em- 
ployer accepted  the  provisions  of  the  act,  to  give  notice  in  writing 
that  he,  the  employee,  elected  not  to  become  subject  to  the  act, 
did  not  render  him  subject  to  its  compensation  provisions,  since 
subdivision  2  of  section  7  of  the  Boseberry  Act  has  reference 
to  the  time  of  the  employee's  entering  into  the  "contract  of  hire" 
mentioned  in  that  section,  and  not  to  any  automatic  renewal  each 
day  of  the  contract  of  hire  by  going  to  work  each  morning.  (Lem* 
ley  V.  Doak  Gas  Eligine  Co.,  146.) 

2.. Employee's  Time  to  Electt. — The  section  of  the  Boseberry  Act 
referred  to  plainly  contemplated  that  an  employee,  under  such  cir- 
cumstances as  those  in  the  present  case,  should  have  thirty  days 
after  the  acceptance  by  the  employer  of  the  provisions  of  the  act 
within  which  to  elect  whether  he,  the  employee,  would  be  bound 
by  the  act  or  not.     (Id.) 

8.  Employee's  Failure  to  Elect. — Failure  of  the  employee  to  elect 
not  to  be  boun4  for  seventeen  days  after  the  employer  became 
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subject  to  the  act  waa  not  an  aeeeptanoe  of  the  provdsions  of  the 
act  on  his  part,  since  the  employee  had  thirty  days  within  which  to 
make  snch  election.     (Id.) 

4.  Liability  for    Torts. — ^Where   a    servant,    acting  within  the  gen- 

eral scope  of  his  employment  and  authority,  injures  one,  the  em- 
ployer may  be  held  liable.     (Grantham  t.  Ordway,  758.) 

5.  Drivino  of  Automobile — Soopb  of  Employment — Presumption — ^ 

CoNFLicnNO  EviDENGB— Question  for  Jury. — ^Where  it  is  ad- 
mitted that  the  automobile  which  struck  the  plaintiff  belonged  to 
the  defenaant  employer  and  that  the  person  driving  was  its  em- 
ployee, the  presumption  arises  that  such  person  was  acting  within 
the  general  scope  of  his  authority;  and  such  presumption  is  not 
destroyed  as  a  matter  of  law  by  the  testimony  of  such  employee 
that  he  was  acting  on  his  personal  business.  The  question  of  whether 
he  was  so  acting  becomes  a  question  of  fact  for  the  jury  to  decide. 
(Id.) 

6.  Neguosnce — Personal  Injuries  by  Automobile  —  AonoM  foe 
Damages  —  Prima  Facie  Case  Against  E'mployer  —  Nonsuit  — 
Error. — ^In  an  action  for  damages  for  personal  injuries  received 
through  being  struck  by  an  automobile  driven  by  an  employee  of  a 
corporation,  proof  of  the  ownership  of  the  automobile  by  the  corpora- 
tion and  its  operation  at  the  time  of  the  accident  by  such  employee 
establishes  a  prima  facie  case  against  the  corporation;  and  where 
the  testimony  of  snch  employee  is  not  so  convincing,  or  free  from 
justifiable  doubt,  as  to  amount  to  an  admission  by  the  plaintiff, 
who  offers  his  testimony  in  evidence,  or  to  eliminate  the  presump* 
tion  that  such  employee  at  the  time  of  the  collision  was  engaged 
upon  the  business  of  his  employer,  the  trial  court  commits  error 
in  granting  a  nonsuit  as  to  the  corporation.     (Id.) 

See  Workmen's  Compensation  Act,  4,  6. 

ENCUMBRANCES.    See   Eminent  Domain,   2,  8. 

EQUITY. 

Pleading. — Before  a  court  of  equity  can  intervene,  it  is  necessary  to 
allege  the   facts   entitling  plaintiff  to   the  relief  sought.     ( Jolm- 
son  V.  Wunner,  484.) 
See  Account  Stated,  1;  Easements,  14;  Judgments,  5;  Beceivers, 
1;  Taxation,  3. 

ESTATES  OF  DECEASEJ)  PERSONS. 
1.  Action  to  Enjoin  Distribution — Pinal  Decree.— An  action  will 
not  lie  to  enjoin  an  administrator  from  delivering  property  under 
a  decree  of  distribution  upon  the  ground  alleged  in  the  complaint 
that  the  plaintiff  is  an  illiterate  aged  woman,  a  nonresident,  and 
had  DO  knowledge  of  the  death  of  the  decedent  or  of  the  probate 
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proceedings  until  long  after  the  time  for  an  appeal  from  the  decree 
had  expired,  there  being  no  claim  that  due  and  legal  notice  of  the 
hearing  of  the  petition  had  not  been  given  jior  any  claim  made 
of  the  existence  of  any  fiduciary  relation  between  plaintiff  and 
defendant,  or  of  the  existence  of  extrinsic  or  collateral  fraud. 
(Beltran  v.  Hynes,^177.) 
2.  Probate  Homestead — Erroneous  Decree — Collateral  Attack. — 
A  decree  made  in  the  course  of  probate  proceedings,  upon  the 
petition  of  the  guardian  of  minor  children  of  the  deceased,  and 
after  due  notice  and  hearing,  setting  apart  absolutely  in  fee  to 
euch  minor  children  certain  separate  property  of  the  deceased, 
though  erroneous,  cannot  be  indirectly  attacked.  (Fergodo  ▼. 
Donohue,  670.) 

ESTOPPEL. 

See  Banks  and  Banking,  9;  Contracts,  13,  14;  Deeds  of  Trust, 
2;  Mechanics'  Liens,  11;  Pleading,  13;  Quieting  Title,  7; 
Street's,  4. 

ESTBAYS.    See  Animals. 

EVICTION.    See  Landlord  and  Tenant,  9,  10, 

EVIDENCE. 

1.  Expert  Opinion — Action  fob  Damages  fob  Death — ^Bubsttng 
OP  Ply-wheel — Cause  of  Accident. — In  an  action  for  damage 
for  a  death  due  to  the  breaking  of  a  fly-wheel  while  an  engine 
was  being  tested,  it  was  not  improper  to  ask  a  witness  who 
had  assisted  in  making  the  tests  and  had  testified  fully  regarding 
all  the  facts  and  circumstances  surrounding  the  accident:  "What, 
in  your  opinion  caused  that  fly-wheel  to  break!"  (Lemley  ▼. 
Doak  Gas  Engine  Co.,  146.) 

2.  Question  op  Fact — Evidence — Credibility  of  Witnesses  and 
Weight  of  Testimony. — It  is  within  the  province  of  the  trial 
court  to  determine  the  credibility  of  witnesses  and  the  weight  to  be 
given  to  their  testimony;  it  is  the  duty  of  an  appellate  court 
to  harmonize  apparent  inconeistencies  in  the  statements  of  the  wit- 
neeees,  and  to  do  this  it  will  indulge  in  every  reasonable  presumption 
of  fact.     (Powell  v.  Powell,  155.) 

3.  Inherent     Improbabiuty  —  Lack    of    Substantial    Evidence. — 

To  warrant  an  appellate  court  in  determining  there  is  no  substantial 
evidence  because  of  inherent  improbability,  there  must  exist  either 
a  physical  impossibility  of  the  evidence  being  true  or  a  stlate  of 
facts  eo  clearly  apparent  that  nothing  need  be  assumed  nor  any 
inferences  drawn  to  convince  the  ordinary  mind  of  the  falsity  of  the 
story.     (Id.) 
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EVIDENCE  (Continued). 

4.  Municipal   Obdinancis — Judicial   Noticb. — Courts   of   record    do 

not   take    judicial   notice   of   municipal   ordinances   in   this    state. 
^  (Church  y,  Grady,  194.) 

5.  CoMMUNiCABiLiTT  OF  DISEASE— JUDICIAL  NoTiCB. — The  courts  may 

not  take  judicial  notice  that  gonococcus  infection  is  noncom- 
municable  exce^  by  actual  contact.     (In  re  Johnson,  242.) 

6.  Unconteadictbd  Testimony  —  Impeaohmsnt — Weioht. — A  trial 
court  is  not  legally  bound  to  accept  all  testimony  adduced  before 
it  at  its  face  value,  or  as  conclusive,  merely  because  there  is 
no  testimony  offered  and  received  in  contradiction  of  it.  The  man- 
ner in  which  a  witness  may  testify  often  operates  as  effectually  in 
the  impeachment  of  the  verity  of  his  testimony  as  would  affirmative 
contradiction  thereof  by  other  testimony.     (Bichey  v.  Butler,  314.) 

7.  Questions    of    Fact — Tests    Available — Appeal — Review. — The 

tests  available  to  trial  judges  and  juries  for  determining  ques- 
tions of  fact  are  obviously  not  available  to  reviewing  tribunals,  and, 
therefore,  when  a  trial  court  or  jury  reaches  a  conclusion  upon  the 
facts,  such  conclusion  is  rarely  reviewable,  and  only  so  when  the. 
questions  of  fact  are  of  such  a  character  from  the  nature  of  the 
evidence  as  to  resolve  them  into  questions  of  law.     (Id.) 

8.  Action  to  Foeeclosb  Moetgaoe — Fraud  as  DBrENSB— Bejeo- 
TioN  OP  Defendant's  Testimony — ^Discbetion. — In  this  action  to 
foreclose  a  purchase-money  mortgage,  the  oi^y  evidence  offered  in 
support  of  a  special  defense  of  fraud  in  the  concealment  of  the 
existence  of  a  prior  mortgage^  having  been  the  testimony  of  the 
defendant,  the  situation  was  not  such  as  to  vrarrant  the  appellate 
court  in  saying  that  the  trial  court  committed  error  or  an  abuse  of 
sound  judicial  discretion  in  refusing  to  accept  the  defendant's  story. 
(Id.) 

9.  Contradictory     Statements — ^Weight. — Contradictory     statements 

of  the  plaintiff  in  an  action  for  damages  for  personal  injuries 
do  not  necessarily  nullify  his  testimony;  but  the  weight  to  be 
given  it  might  be  lessened  by  such  contradictions  or  the  jury 
might  reject  the  testimony  entirely.     (Olcese  v.  Hardy,  323.) 

10.  Duty  op  Appellate  Court. — It  is  the  duty  of  an  appellate 
court  to  reconcile  apparent  contradictions  in  evidence  v^enever  pos- 
sible.    (Id.) 

11.  Negligence — Action  for  Personal  Injuries — ^Assumption  of 
Bisk — Defense. — In  an  action  against  the  employer  for  damages 
for  personal  injuries  received  while  the  Boseberry  Act  was  in  force, 
evidence  going  to  the  defense  of  assumption  of  risk  by  the  employee 
could  be  of  no  avail  to  such  employer.     (Id.) 

12.  Conflict — Appellate  Beview. — ^Where  there  is  a  substantial  con- 

flict in  the  evidence,  the  appellate  court  is  precluded  from  dis- 
turbing the  verdict.     {Jd.) 
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EVIDENOE  (Continued). 

13.  SumciSNCT — Vkbdict. — There  is  no  fixed  standard  for  the 
Bufficiencj  of  evidence  to  induce  belief,  and  unless  the  evidence  so 
clearly  preponderates  against  the  verdict  that  the  court  cannot  con- 
clude that  the  verdict  was  the  result  of  a  due  consideration  of  the 
evidence,  the  verdict  will  not  be  disturbed.     (Id.) 

14.  Presumptions. — 'Whenever  under  a  given  stafe  of  facts  a  pre- 
sumption arises,  such  presuntption  is  itself  evidence.  (Grantham 
V.  Ordway,  758.) 

15.  CoNriiior    or     Evidencb. — ^A    presumption,     even    if    disputable, 

will  raise  a  conflict  which  is  sufficient  to  support  a  finding  made  in 

accordance  therewith,  even  though  there  be  evidence  to  the  contrary. 

Whether  a  presumption  has  been  controverted  is  a  question  of  faet 

(Id.) 
8ee  Account  Stated,  6,  8;  Appeal,  30;  Brokers,  8;  Communitj 
Property;  Contracts,  24,  25,  28,  34;  Corporations,  8,  10,  14, 
15;  Criminal  Law,  1-3,  5,  12-14,  24-26,  28;  Divorce,  19-24, 
26-28;  Fraternal  Insurance,  1,  2;  Fraudulent  Conveyances, 
4;  Guaranty,  1;  Life  Insurance,  1-3;  Malicious  Prosecution^ 
1-3;  Mechanics'  Liens,  3,  6,  15,  18,  20,  24;  Neg^ence,  2-5, 
6,  9,  10,  12,  15,  16,  24-26,  28,  29,  31-33;  Partnership,  1,  2; 
^  Quieting  Title,  8;   Beceivers,  2}  Biparian  Owners,  2;  Street 

Law,  2;  Title;  Trial 

EXCEPTIONS.    See  Appeal,  21. 

EXECUTION.    See  Divorce,  25;   Mandamus;   Prohibitioa. 

EXECUTION  SALES. 

1.  Sale  op  Propkbtt—Third  Party  Claims — ^Dutt  of  Shbbivp  to 

Adjudicate. — It  is  not  incumbent  on  the  sheriff  as  a  legal  duty 
to  settle  any  disputes  which,  after  a  sale  on  execution  and  the 
delivery  by  him  to  the  purchasers  of  a  certificate  of  sale,  might 
arise  between  such  purchasers  and  third  parties  as  to  the  right 
to   the  possession  of  the  property.     (Dreisbach  v.  Braden,  407.) 

2.  Bulky     Property — Symboucal    Dklivkby. — Where,     as    in    this 

action,  the  property  which  is  the  subject  matter  of  the  execution 
sale  is  of  that  character  and  of  such  bulk  in  quantity  that  it  is 
not  capable  of  manual  delivery,  the  sheriff,  in  the  sale  thereof,  is 
only  required,  under  section  699  of  the  Code  of  CSvil  Procedure, 
to  make  a  symbolical   delivery   thereof  to  the  purchasers.     (Id.) 

3.  Third  Party  as  Agent  tor  Shxriff — Eyidenoe. — ^In  this  ac- 
tion against  a  sheriff  and  the  surety  on  his  official  bond  for  alleged 
failure  to  deliver  certain  property  sold  to  the  plaintiffs'  at  an  exe- 
cution sale,  the  contention  of  such  plaintiffs  that  a  third  party  who 
had  claimed  a  lien  on  the  property  vras  the  custodian  of  the  prop- 
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BXEC)[TTI0N  SALES  (Continued). 

ertj  as  the  appointee  and  agent  of  the  sheriff  was  not  supported 
by  the  evidence — the  facts  being  that  a  deputy  sheriff  was  placed 
in  charge  of  the  property  under  a  writ  of  attachment  and  remained 
in  the  capacity  of  keeper  of  the  property  until  it  was  sold  to  the 
plaintiffs  to  satisfy  their  judgment^  the  property  merely  having 
been  allowed  to  remain  in  a  shed  of  such  third  party  where  it  was 
located  at  the  time  of  the  levy.  (Id.) 
See  InjunctioUi  1« 

FINDINGS. 

1«  Conclusion  op  Law — Haemlbss  E^tsoa. — In  an  action  to  reeover 
upon  a  promissory  note,  a  finding  "that  no  part  of  the  principal 
sum  or  the  interest  on  said  promissory  note  is  due  or  owing*'  is 
a  conclusion  of  law,  but  where  there  was  no  delivery  of,  nor 
consideration  for,  the  note,  the  finding  is  not  prejn<iiciai.  (Na< 
tional  Bk.  of  San  Mateo  v.  Whitney,  276.) 
2.  OoNSTBUcnoN  OF. — Findings  must  be  construed  together  to  up- 
hold the  judgment  entered  upon  them.     (Id.) 

3.  Findings  Outsidb  Issues — Waivib. — ^While  a  fending  of  fact  not 

in  issue  is  sometimes  upheld  upon  the  theory  that  the  parties 
have  waived  the  point  by  their  failure  to  object  to  the  evidence, 
the  rule  cannot  be  extended  to  the  justification  of  a  finding  in 
favor  of  a  party  contrary  to  his  all€(gation,  which  allegation  is 
not  denied  by  his  adversary.  (Ahlman  v.  Barber  Asphalt  Pa  v. 
Co.,  395.) 

4.  OoNrucT — OoNSTBUOnoN  OF. — The  findings  of  the  trial  court  are 
to  be  liberally  construed  in  support  of  the  judgment,  and  all 
the  findings  are  to  be  read  together.  If  possible,  they  are  to  be 
reconciled  so  as  to  prevent  any  conflict  on  material  points. 
(Adler  v.  Sawyer,  778.) 

See  Appeal,  7,  IS;  Attorney  at  Law,  2;  IMvorce,  16;  Evi- 
dence, 15;  Judgments,  8,  16;  Mechanics'  Liens,  2,  9,  21; 
Negligence,  24;   Quieting  Title,  11;   Street  Law,  5,  10. 

FIBE  INSURANCE.    See  Appeal,  31. 

FORFEITURE.    See   Corporations,   14. 

FRATERNAL  INSURANCE. 

1.  Action  on  Poucy — Bbeaoh  of  Wabeantt — Bubdxn  of  Peoof. — 
In  an  action  to  recover  upon  a  fraternal  insurance  policy,  the 
burden  of  proving  the  falsity  of  the  representations  made  by  the 
insured  upon  which  the  policy  was  issued  devolved  upon  the  de- 
fendant.    (Mickschil  v.  National  Council,  etc.,  100.) 
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FRATERNAL  INSURANCE   (Continiied). 

2.  Cause  op  Death  op  Mother  op  Insured. — Where,  in  an  action 
on  a  fraternal  insurance  policy,  the  defense  was  breach  of  war- 
ranty by  the  insured  in  making  a  false  representation  that  her 
mother  died  of  pneumonia  when  she  had  in  fact  died  of  pulmonary 
tuberculosis,  the  finding  of  the  court  to  the  effect  that  the  mother't 
death  was  caused  by  pneomonia  was  supported  hj  the  evidencek 
(Id-) 

FRAUD. 

Knowingly  Making  False  Statimento— ErFBcr.^One  who  makes 
statements  false  in  fact^  and  induces  another  to  buy  property, 
cannot  defeat  liability  for  the  false  statements  by  showing  that  if 
the  other  party  had  suspected  him  of  falsehood  or  doubted  the  ae^ 
curacy  of  the  statements,  suck  party,  by  ordinary  diligence  and  by 
inquiry  of  persons  whom  he  knew  to  be  cognizant  of  the  truth, 
could  have  learned  of  the  accuracy  or  falsity  of  the  statements. 
(Shermaster  v.  California  Bldg.  etc.  Co.,  661.) 
See  Account  Stated,  1;  Contracts,  25;  Divorce,  12-15;  Streets, 
3,  4. 

FRAUDULENT  CONVEYANCES. 

1.  Sales  Without  Immediate  Delivery  and  Change  op  PbssES- 
siON. — A  sale  of  personal  property,  though  not  followed  by  imme- 
diate delivery  and  actual  and  continued  change  of  possession  as 
required  by  section  3440  of  the  Civil  Code,  is  not  a  nullity,  but 
is  good  against  all  the  world  except  the  creditors  of  the  vendor, 
and  is  good  against  them  except  when  attacked  in  proceedings 
for  the  collection  of  their  debts.  (Gam  v.  Thorwaldson,  62.) 
2.  Action  to  Set  Aside  Transfer — Supficiency  op  Complaint — 
Waiver  op  Objection. — In  an  action  to  vacate  and  set  aside  a 
conveyance  of  resd  property  alleged  to  have  been  made  to  obstruct 
and  prevent  plaintiff  from  satisfying  a  certain  money  judgment 
theretofore  obtained  against  two  of  the  defendants,  if  the  alle- 
gations of  the  complaint  do  not  definitely  show  that  the  convey- 
ance was  made  in  such  manner  and  under  such  circumstances  as 
to  show  its  fraudulent  intent,  but  the  demurrer  thereto  is  general 
and  no  objection  is  urged  to  the  evidence  introduced  to  establish 
the  fraud,  on  appeal  from  the  judgment  the  point  must  be  deenied 
to  have  been  waived.     (Johns  v.  Baender,  790.) 

3.  Defrauding    Creditors — Conveyance   Void. — If    a   conveyance   be 

made  Vith  the  intent  to  defraud  creditors,  it  is  void,  notwith- 
standing that  the  debtor  has  other  property  ample  in  amount  to 
satisfy  his  creditor.     (Id.) 

4.  Action  to  Set  Aside  Transfer — Evidence — Admissibility  op 
Divorce    Complaint. — In   an   action   to    set    aside   a    convcmneo 
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PBaUDUI/ENT  conveyances  (Continued). 

alleged  to  have  been  made  with  the  intent  to  prevent  plaintiff 
from  satisfying  a  judgnient  theretofore  obtained,  a  divorce  com. 
plaint  filed  by  one  of  the  judgment  debtors  wherein  the  prop- 
erty alleged  to  have  been  thus  fraudulently  conveyed  is  alleged 
to  be  community  property  of  herself  and  husband,  the  other  judg- 
ment debtor,  is  not  privileged;  and  where  it  is  admitted  in  evi- 
dence without  objection,  said  defendants  cannot  on  appeal  be 
heard  to  complain  of  its  admission.  (Id.) 
See  Contracts,  2;   Divorce,  36. 

GIFTS.    See  Contracts^  42. 

GUARANTY. 

!•  Construction— ITNciBTAiNTY—CoNTiNxnNO  oe  Specific  Guaeantt 
— Evidence — Resort  to  Surrounding  Circumstances. — In  this 
action  on  a  guaranty,  where  there  was  uncertainty  as  to  whether 
the  parties  intended  the  instrument  to  be  a  continuing  guaranty, 
limited  in  amount,  or  a  guaranty  of  one  particular  transaction, 
the  court  had  to  resort  to  the  circumfitances  under  which  the 
instrument  was  executed.     (R.  N.  Nason  &  Co.  v.  Kennedy,  159.) 

2.  Appucation  or  Payments. — ^Where  a  merchant  sells  goods  to  a 
customer  under  a  guaranty,  and  afterward  sells  him  other  goods, 
the  first  money  received  should  be  applied  on  the  sales  covered  by 
the  guaranty.     (Id.) 

3.  Presumption   Against  Continuing   Guaranty. — ^In   every    doubt- 

ful case  the  presumption  ought  to  be  against  holding  a  guaranty 
to  be  continuing.     (Id.) 

4.  Guaranty    not   Continuing — Finding    Supportid    by    Evidence. 

The  evidence  in  this  case  supports  the  finding  that  the  guaranty  was 
not  continuing,  but  was  intended  to  cover  the  initial  order  of  goods 
only.     (Id.) 

5.  Surety   or   LBSSEB-<k>NSTRuCTioN   or   Cods   Sections. — Sections 

594-596,  inclusive,  of  the  Political  Code  are  intended  to  apply 
exclusively  to  the  conduct  of  the  business  of  insurance  as  such, 
and  their  provisions  cannot  be  stretched  to  cover  the  case  of  a  single 
contract  of  guaranty,  such  as  where  one  person  acts  as  surety  upon 
a  bond  guaranteeing  the  faithful  performance  on  the  part  of  a 
lessee  of  the  covenants  of  a  written  lease.  (James  Eva  Estate 
v.  Oakland  B.  ft  M.  Co.,  515.) 

HOMESTEAD.     See   Mortgages,   12,   13. 

HUSBAND  AND   WIFE.    See   Judgments,   10;    Mortgages,   6,   9,   10. 

INDEMNITY.    See  Contracts,  41;  Promissory  Notes,  2. 
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INDOBfiETMENT.    See  Street  Law,  15. 

INJUNCTION. 

1.  Bestrainino  Sale  of  Ebal  Propeett  bt  ExscfunoN. — ^Where  a 
wife  19  the  owner  of  the  legal  title  to  real  property  by  deed  of 
gift  from  her  husband,  and  is  in  possession  thereof  and  her  title 
has  been  established  as  perfectly  valid  by  a  solemn  judgment,  in 
an  action  wherein  its  validity  was  directly  challenged,  an  injunc- 
tion will  lie  at  her  instance  to  restrain  a  sale  of  the  property  under 
an  execution  issued  on  a  judgment  against  the  husband  in  favor 
of  the  daughter  of  the  husband  and  wife  for  the  support  and  main- 
tenance of  the  daughter.     (Murphy  v.  Riecks,  1.) 

2.  Exceptions. — A  court  of  equity  may  decline  to  issue  a  manda^ 
tory  injunction  where  the  defendant  ie  engaged  in  a  business  that 
eervea  the  public,  or  where,  by  innocent  mistake,  erections  have  been 
placed  a  little  upon  plaintiff's  land,  and  the  damage  caused  to  de- 
fendant by  their  removal  would  be  greatly  disproportionate  to  the 
injury  of  which  the  plaintiff  complaina.  (Eelsenthal  r.  Waning, 
lid.) 

3.  Substantial  Injury  to  Justipt  Injunction. — To  justify  an 
injunction,  there  must  be  substantial  injury,  which,  however,  does 
not  necessarily  involve  substantial  damage.     (Id.) 

4.  Oompabative    Injubt    i^om    Gbantino    ani>   Withholding — Bal- 

ancing OF  Oonvenisnges. — The  rule  that  a  chancellor  will  refuse 
to  enjoin  when  greater  injury  will  result  from  granting  than 
from  refusing  an  injunction  has  no  application  where  the  act 
complained  of  is  in  its  incidents  tortious;  there  can  be  no  bal- 
ancing of  conveniences  when  such  balancing  involves  the  preser- 
vation of  an  established  right,  however  small,  which  will  be  ex- 
tinguished  if  relief  be  not  granted  against  one  who  would  destroy 
it.     (Id.) 

5.  INJUBY  TO  Land  —  Nuisance  Peb  se  —  Injunction  not  De- 
pendent ON  Extent  op  Pecuniaby  Damage. — In  case  of  an  injury 
to  the  land  of  another  that  is  a  nuisance  per  se,  the  right  to  an  in- 
junction does  not  depend  upon  the  extent  of  the  damage  measured 
by  a  money  standard,  and  the  maxim,  De  minimis,  etc.,  has  no 
application.     (Id.) 

6.  Balance    of    Convenience — ^Doctbinb    Inapplicable    to    Final 
Decbees. — The  doctrine  of  "balance  of  convenience"   though  fre-^ 
quently  determinative  of  the  propriety  of  granting  or  refusing  pre- 
liminary injunctions,  has  no  application  to  final  decrees  on  hearing  on 
plenary  proofs.     (Id.) 

7.  Points  and  Authobities — ^^Section  527,  Code  op  Ctvil  Pbo- 
cedube. — Where   a   temporary    restraining   order,    granted    without 
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INJUNCTION    (Continued). 

notice,  has  been  vacated  and  set  aside,  the  points  and  authorities 
served  for  use  at  the  hearing  cannot  at  a  subsequent  hearing  be 
deemed  a  compliance  with  the  statute,  which  in  absolute  terms  re- 
quires the  applicant  for  an  injunction  to  serve  upon  the  opposite 
partj  at  least  two  days  prior  to  such  hearing  a  copj  of  his  points  - 
and  authorities.     (Kelsey  t.  Superior  Court,  229.) 

6.  Section  527,  Code  of  Civil  Pbocedube — ^Delat  in  Hearing — 
Dissolution  of  Obdeb. — Under  section  527  of  the  Code  of  Civil 
Procedure,  the  court  has  no  power  to  eontinue  the  hearing  of  a 
provisional  injunction  until  some  later  date,  but  if  the  applicant 
is  not  ready  to  proceed,  the  court  must  dissolve  the  temporary 
restraining  order.     (Id.) 

9.  Hearing      Continued  —  Court     Divbstbd   ,  of     Jurisdiction.  — 
Where  in  such  case  the  court  made  an  order  continuing  the  hearing, 
it  thereby  divested  itself  of  jurisdiction  to  take  any  action  other 
than  to  dissolve  the  restraining  order  issued.     (Id.) 
See   Easements,   14;   Estates  of  Deceased  Persons,  1;   Prohibi- 
tion. 

INSTRUCTIONS.    See   Corporations,    15;    Criminal   Law,   4,    12,    15- 
17,  20,  21;   Negligence,  14,  1^  20,  22,  2&,  27. 

INSURANCE. 

1.  Reinsurance — Action  on  Poucy — ^Pleading.  —  In  an  action 
against  an  insurance  company  and  its  reinsurer,  an  allegation 
that  a  certain  reinsurance  agreement  was  made  "under  the 
terms  of  which  said  .  .  .  [reinsurer]  reinsured  all  of  the  out- 
standing liability  of  defendant  .  .  .  [insurance  company],"  stand- 
ing by  itself  does  not  show  that  such  an  agreement  was  made  as  to 
make  the  reinsurer  liable  to  plaintiff  for  damages  for  personal  in- 
juries suffered  by  him  while  he  was  being  conveyed  as  a  passenger 
in  an  automobile,  the  driver  of  which  carried  insurance  protection  by 
policy  issued  by  the  defendant  insurance  company.  (Qrbavach 
y.  Casualty  Co.  of  America,  376.) 

2.  Interest  of  Insured  in  Reinsurance. — The  original  insured  has 
no  interest  in  a  contract  of  reinsurance.     (Id.) 

8.  Action  Against  Reinsurer  —  Conditional  Reinsurance  —  In- 
sufficient Evidence. — In  an  action  against  an  insurance  company 
and  it^  reinsurer,  the  evidence  is  insufBcient  to  show  any  liability 
against  the  latter,  where  the  only  evidence  offered  is  the  contract  of 
reinsurance,  which  provides  that  the  reinsurer  will  adjust  and  settle 
the  claims  and  losses  of  the  insurance  company  in  consideration  of 
the  assignment  to  such  reinsurer  in  cash  or  securities  of  an  amount 
equal  and  corresponding  to  the  aggregate  amount  of  the  company's 
40  Cal.  App. — 64 
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legal  loss  reserves  as  of  a  certain  date,  and  no  proof  is  made  of  com- 
pliance with  such  provision  of  the  contract.     (Id.) 
See  Fraternal  Insurance;  Life  Insurance. 

INTENT.     See  Criminal  Law,   15. 

INTEREST.    See  Appeal,  32. 

JUDGMENTS. 

1.  Judgment  fob  Maintenance — ^LncN  on  Real  Propibtt.— A  judg- 
ment in  an  action  for  maintenance  and  support  limited  to  exist 
in  its  operative  effect  to  a  specified  time  becomes  functus  officio 
at  the  expiration  of  that  time,  and  ceases  to  be  a  lien  upon  the 
real  property  of  the  defendant.     (Murphy  v.  Riecks,  1.) 

2.  Money  Had  and   Received — Apfibmativb   Issue  Raised  by  An- 

swer.— In  an  action  for  money  had  and  received,  wherd  the 
answer  admitted  the  receipt  of  the  money  and  set  np  affirma- 
tive matters  in  defense,  the  judgment,  based  upon  findings  adverse 
to  the  defendant  as  to  the  affirmative  matters,  is  a  judgment  upon 
a  cause  of  action  set  forth  in  the  complaint,  and  not  upon  one 
which  appears  for  the  first  time  in  the  answer.  (Ruperd  y. 
Hunter,   96.) 

3.  Judgment  and  Findings  in   Favob  of  Defendants   E^bonbous. 

In  this  action  to  enjoin  the  defendants  from  maintaining  a  recon- 
structed irrigation  ditch  on  land  of  the  plaintiff  other  than  that  over 
which  the  record  shows  they  had  acquired  an  easement,  the  judgment 
and  findings  that  the  defendants  are  the  owners  of  an  easement  in 
that  part  of  the  plaintiff's  land  azkd  enjoining  the  plaintiff  from 
asserting  any  right  adverse  to  that  easement  are  alike  erroneous. 
(Felsenthal  v.  Warring,  119.) 

4.  AwABD  OF  Certain  Nttmbeb  of  Inches— Meaning.— An  award 
of  sixty  inches  in  a  decree  in  such  case  means  sixty  inches  "constant 
flow."     (Id.) 

5.  Action  to  Set  Aside— Defective  Peoof  of  Sibvicb — Equity. — 
A  bill  in  equity  to  set  aside  a  judgment  upon  the  ground 
that  proof  of  service  of  summons  in  the  action  in  which  such  judg- 
ment was  obtained  failed  to  show  that  it  was  served  upon  each  of 
the  plaimtiffs  (the  defendants  in  the  prior  action),  must  show  that 
the  plaintiffs  were  not  in  fact  served  with  summons  as  required  by 
section  410  of  the  Code  of  Civil  Procedure,  and  that  they,  as  defend- 
ants in  said  prior  action,  have  a  good  defense  on  the  merits  thereof. 
(Celiano  v.  Giordanengo,  219.) 

6.  Summons — Defective  Retubn — Equity. — A  defective  return  of 
process  duly  served  is  not  sufficient  ground  for  equity  to  inter- 
fere.    (Id.) 
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7.  Action  to  Set  Aside — Indirect  Attack. — A  judgment  at  law  In 
a  prior  action  between  the  same  parties  is  not  res  adjudicata 
on  the  issues  in  a  subsequent  suit  in  equity  to  set  aside 
mich  judgment.  While  this  is  not  a  direct  attack  upon  the  judg- 
ment, neither  is  it  collateral,  but  is  properly  designated  as  an  indirect 
attack.     (Patterson  v.  Almond  City  Land    etc.  Co.,  286.) 

8.  Findings  and  Conclusions. — ^Findings  of  fact^  and  conclusions 
of  law  do  not  constitute  a  judgment.  (San  Diego  Inv.  Co.  v. 
Crane,   393.) 

9.  Appeal  feom  Judgment — ^Dismissal. — ^Where  no  judgment  ap- 
pears in  the  judgment-roll  as  printed  in  the  transcript,  a  purported 
appeal  from  a  judgment  will  be  dismissed.     (Id.) 

10.  Parties — Action    Against    Wife — Joinder   of   Husband. — ^In    an 

action  against  a  married  woman  in  which  her  husband  is  joined 
as  a  party  defendant  merely  because  he  is  such  husband,  no 
judgment  should  be  entered  against  him.  (Blessing  v.  Fetters, 
471.) 

11.  Tender  or  Payment  —  Deposit  With  Clerk — ^Interes*--8atib- 
paction. — A  deposit  with  the  clerk  of  the  court  of  the  amount 
of  a  judgment  and  notification  to  the  judgment  creditor  that 
the  same'  is  there  subject  to  its  demand  does  not  constitute  a 
legal  tender;  and  even  if  it  did  constitute  a  legal  tender,  it  would 
be  unavailing  to  satisfy  the  judgment  where  a  small  amount  of 
interest  on  the  judgment  is  not  included.  (Bauer's  tiaw  etc.  Co. 
V.  S.  Proctor  Co.,  524.) 

12.  Appeal— Dissolution  op  Partnership — Interlocutory  Decree. 
In  an  action  for  the  dissolution  of  a  partnership  and  for  a  part- 
nership accounting,  a  decree  determining  that  a  partnership  had 
existed  prior  to  the  time  the  defendant  had  breached  the  part- 
nership agreement  and  that  plaintiff  is  entitled  to  a  decree  dis- 
solving the  partnership,  to  an  accounting  from  the  defendant  of 
all  the  profits  thereof  since  the  breach,  and  to  have  all  the  prop- 
erty of  the  partnership,  including  the  goodwill  thereof,  sold  and 
the  proceeds  equally  divided  between  them,  but'  leaving  for  future 
determination  and  adjudication  the  question  as  to  the  proceeds 
and  profits  accruing  and  derived  from  the  business  of  the  part- 
nership which  were  received  by  the  defendant  and  converted  by 
him  to  his  own  exclusive  use,  is  merely  an  interlocutory  decree 
from  which  an  appeal  will  not  lie.     (Gianelli   v.  Briscoe,  532.) 

13.  When  Final. — A  judgment  is  final  only  when  it  terminates  the 
litigation  between  the  parties  on  the  merits  of  the  case  and  leaves 
nothing  to  be  done  but  to  enforce  by  execution  what  has  been 
determined.     (Id.) 

14.  General   Verdict  —  Dissatisfaction   Witii  —  Remedy. — Where   in 

such  action  the  jury  returned  a  general  verdict  for  a  lump  sum, 
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no  mention  being  made  of  either  the  Talae  of  the  land  or  interest 
thereon,  if  plaintiff  was  dissatisfied  with  the  judgment  entered  in 
acoordan-ce  therewith,  he  had  a  direct  remedy  by  motion  for  a  new 
trial  or  by  appeal.     (Conlin  v.  Southern  Pacific  B.  R.  Co.,  743.) 

15.  Acquiescence  in— Waiver  op  Objections. — If  a  person  voluntarily 
acquiesces  in,  or  recognizes  the  validity  of  a  judgment,  order  or 
decree,  or  otherwise  takes  a  position  which  is  inconsistent  with 
the  right  of  appeal  therefrom,  he  thereby  implied^  waives  his 
right  to  have  such  judgment,  order,  or  decree  reviewed  by  an 
appellate  court.       (Id.) 

16.  RfiVEESAii— Conpuctino  Findings. — A  judgment  will  not  b©  re- 
versed on  the  ground  of  conflict  in  the  findings  unless  the  findings 
are  incapable  of  being  harmoniously  construed.  (Adler  v.  Sawyer, 
778.) 

See  Appeal,  32;  Bankruptcy;  Contracts,  27;  Divorce,  10,  30; 
Easements,  23;  Estates  of  Deceased  Persons,  2;  Parties; 
Public  Officers,  4. 

JURIES  AND  JURORS.    See  Criminal  Law,  23. 

JURISDICTION.     See  Appeal,  23,  24;    Injunction,  9;  Supplementary 
Proceedings,  4. 

JUSTICE'S  COURT.    See  Appeal,  22. 

LACHES.    See  Divorce,  15,  18. 

LANDLORD  AND  TENANT. 

1.  Eviction — General  Demurrer. — In  this  action  by  a  tenant  for 
damages,  pleaded  in  two  counts,  it  is  held  that  a  cause  of  action 
is  stated  in  the  complaint  which  is  good  as  against  a  general 
demurrer.     (Hamer  v.  Ellis,  57.) 

2.  Termination  op  Lease  —  Destruction  op  Buildings. — A  lease 
of  land  with  buildings  thereon  is  not  terminated  by  the  destruction 
of  the  buildings,  unless  it  is  so  provided  by  contract  or  by  statute. 
(Id.) 

3.  Destkuction  op  "Thing  Hired"  —  Land  With  Several  Struc- 
tures Thereon. — Although  under  section  1933  of  the  CSvil  Code 
the  hiring  of  a  thing  terminates  with  the  destruction  of  the  thing 
hired,  that  result  may  not  follow  the  destruction  of  a  building  where 
leased  land  has  several  structures  thereon,  since  the  building  de- 
stroyed may  not  have  been  the  "thing  hired.''     (Id.) 

4.  Eviction  —  Damages  —  Future     PropIts.  —  An    eviction     entitles 

the  plaintiff  in  an  action  therefor  to  recover  any  damage  he  may 
have  suffered  thereby,  including  loss  of  future  profits  if  ascer- 
tainable with  reasonable  certainty.     (Id.) 
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LANDLORD  AND  TENANT  (Continued). 

5.  Pleading  Special  Damaobs— Other  Damage  nckp  Pbbcluded.— 
The  pleading  of  special  damage  from  loss  of  fnture  profits  does 
not  preolnde  tlie  recovery  of  any  other  damage  sustained.     (Id.) 

6.  Damage  by  Elements  —  Covenant  to  Bepaib.  —  A  covenant 
to  repair  in  ease  of  extensive  damage  by  the  "elements"  does  not 
include  rebuilding  structures  destroyed  by  fire,  ''damage  by  the 
fllemenrta"  being  the  equivalent  of  the  phrase  "act  of  God,"  such  ae 
lightning  or  other  superhuman  agency.     (Id.) 

7.  Service  of   Notice   on   Assignees — Recognition   of  Tenancy. — 

The  fact  that  a  lessor  serves  on  the  assignees  of  the  lessee  the 
statutory  three  days'  notice  to  pay  the  rent  then  due  or  surrender 
possession  of  the  premises  shows  that  such  lessor  recognizes  the 
tenan<7^  of  such  assignees.  (Guaranty  Trust  etc.  Bank  v.  Marsh, 
2»2.) 

8.  Eviction  —  Termination  of  Lease  —  Becovery  of  Deposit. — In 
this  action  brought  by  a  successor  in  interest  of  a  tenant  to  re- 
cover from  the  landlord  moneys  deposited  as  security  for  the 
performance  of  the  covenants  of  the  lease,  upon  the  claim  that 
there  had  been  an  eviction  of  the  tenant  by  the  landlord  and 
consequent  termination  of  the  lease,  there  was  sufficient  evidence 
to  justify  the  finding  of  the  trial  court  that  there  was  a  termina- 
tion of  the  lease  by  eviction,  and  consequently  the  landlord  was 
not  entitled  to  retain  the  deposit.     (Blessing  v.  Fejtters,  471.) 

9.  Constructive    Eviction. — ^Any    intentional    and    injurious    inter- 

ference by  the  landlord  which  deprives  the  tenant  of  the  means 
or  the  power  of  beneficial  enjoyment  of  the  demised  premises  or 
any  part  thereof,  or  materially  impairs  such  beneficial  enjoyment, 
is  a  constructive  eviction.     (Id.) 

10.  Betention  of  Deposit. — A  landlord  is  not  entitled  to  retain  a  de- 
posit given  to  secure  certain  covenants  after  the  termination  of 
the  lease  by  eviction.     (Id.) 

11.  Assignment  of  Lease  —  Breach  of  Covenant  —  Forfeiture. — 
Although  an  assignment  of  a  half  interest  in  a  lease  to  a  person 
with  whom  *a  partnership  had  been  formed  and  its  subsequent  use 
by  the  partnership  was  without  the  written  consent  of  the  land- 
lord and  in  violation  of  a  covenant  in  the  lease,  it  did  not  create 
a  forfeiture  of  the  lease,  especially  after  the  landlord  accepted 
the  rent  with  knowledge  of  the  assignment.     (Id.) 

12.  Bankruptcy    of    Partner  —  Bight   to    Possession. — liven    after 

such  assignee  filed  his  petition  in  bankruptcy,  the  original  lessee 
was  entitled  to  hold  possession  and  to  have  someone  on  the  premises 
on  his  behalf,  not  only  under  his  right  as  original  lessee  but  also 
as  the  remaining  solvent  partner,  until  he  consented  to  have  the 
partnership  property  administered  in  bankruptcy.  (Id.) 
See  Leases. 
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LAW  OF  CASE. 

Second  Triai,— Ditteeent  Facts. — The  deciBion  rendered  by  a  trial 
court  on  a  second  trial  after  an  appeal  is  not  in  conflict  with  the 
"law  of  the  case"  as  established  on  the  former  appeal,  when  the 
case  on  second  trial  as  shown  by  the  findings  is  very  materially 
different  in  its  facts  from  the  case  as  stated  in  the  former  de- 
cision by  the  appellate  court.     (Beckett  r.  Stuart,  108.) 

LEASES.  * 

1.  Landlord  and  Tenant— Lease  of  Paet  of  Building — Incidents 
Thereto. — A  lease  of  a  part  of  a  building  passes  with  it,  as  an  inci- 
dent thereto,  everything  necessarily  used  with  or  reasonably  necessary 
to  the  enjoyment  of  the  part  demised.  (Bunyon  ▼.  City  of  Los 
Angeles,  883.) 

2.  Lease    of    Store  —  Appurtenances. — The    general    rule    is    that 

where  a  store  is  leased,  everything  then  in  use  for  the  store,  as  an 
incident  or  appurtenance,  passes  by  the  lease.     (Id.) 

3.  Appeal — Directed  Verdict  —  Presumptions — Appurtenances  to 

Storeroom. — On  this  appeal  from  a  judgment  on  a  directed  verdict, 
the  appellate  court,  not  having  the  complete  evidence  before  it,  was 
bound  to  indulge  in  every  intendment  in  favor  of  the  regularity  of 
tbe  court's  procedure,  and,  therefore,  was  bound  to  assume  that  the 
basement  under  the  leased  storeroom  in  question,  including  the  space 
under  the  sidewalk,  was  reasonably  necessary  to  the  enjoyment  of 
such  storeroom  and  passed  with  the  lease  thereof  as  a  necessary 
incident  or  appurtenance.     (Id.) 

4.  Landlord  and  Tenant— Covenant  to  Bepair. — ^Where  the  lease  to 
,    a  storeroom  carries  with  it,  as  a  necessary  incident  or  appurtenance, 

the  basement  thereunder,  it  also  includes  the  iron  grating  that  per- 
mits the  entrance  of  light  and  air  to  such  basement,  and  the  tenant's 
covenant  to  keep  the  leased  premises  in  repair  applies  to  it.     (Id.) 

6.  Landlord  and  Tenant  —  Failure  to  Bepair -— Llability  fob  In- 
juries.— When  premises  are  in  good  repair  at  the  time  they  are  let, 
and  the  landlord,  under  the  terms  of  the  lease,  is  not  bound  to  keep 
them  in  repair,  the  tenant  in  possession,  and  not  the  landlord,  is  liable 
for  an  injury  resulting  from  a  failure  to  repair  the  pavement  in 
front  of  the  premises.     (Id.) 

6.  Covenant  to  Repair  —  Ordinary  Care. — If,  as  originally  con- 
structed, the  iron  grating  or  other  similar  device  in  the  sidewalk  is 
safe  and  not  a  nuisance  per  «e,  and,  at  the  date  of  the  execution 
of  the  lease  of  the  part  of  the  premises  to  which  it  is  solely  appur- 
tenant, it  is  safe  and  not,  in  its  nature  and  character,  a  nuisance, 
the  owner  exercises  ordinary  care  to  keep  it  in  such  condition  if  he 
exacts  from  his  lessee  a  covenant  to  make  all  necessary  repairs. 
(Id.) 
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LEASES  (Continued). 

7.  Injury  to  Invitee  —  Liability  op  Landlord. — One  who,  upon 
the  express  or  implied  invitation  of  the  tenant,  enters  or  is  pro- 
ceeding to  enter  upon  the  leased  premises,  is  an  invitee,  and  as  such 
etands  in  the  shoerf  of  the  tenant,  and  may  not  recover  if  the  tenant 
cannot;  and  the  tenant  m&j  not  recover  if  the  burden  of  repairing 
rests  upon  him.     (Id.) 

8.  Voluntary  Eepairs  by  Landlord — Admission  of  Liability. — 
Voluntary  repair  by  a  landlord  of  a  defect  in  the  demised  premises 
after  an  injury  resulting  therefrom  is  not  an  admission  of  liability, 
and,  therefore,  in  an  action  to  recover  for  such  injury,  evidence  of 
such  a  repair  by  the  landlord  is  not  admissible.     (Id.) 

9.  Landlord  and  Tenant — Rebate  in  Bent — Etpect  on  Lease. — ^A 
rebate,  for  certain  months,  made  by  the  lessor  to  the  lessee  and  to 
a  committee  of  its  creditors,  is  not  sufficient  to  establish  a  change 
in  the  written  lease  so  as  to  affect  the  amount  of  future  installments 
of  rent.     (James  Eva  Estate  v.  Oakland  B.  &  M.  Co.,  515.) 

10.  Corporation  Party  to  Rebate  —  Estoppel.  —  Where  the  cor- 
poration surety  for  the  lessee,  through  its  vice-president,  asked  for 
and  consented  to  such  change  in  the  amount  of  the  rent,  it  cannot 
be  heard  to  object  thereto.     (Id.) 

11.  Landlord  and  Tenant — Bond  Guaranteeing  Payment  of  Rent — 
Time  for  Giving — Extension  by  Lessor. — A  provision  in  a  lease 
requiring  a  bond  guaranteeing  payment  of  the  rent  thereunder  to  be 
executed  on  or  before  a  given  date  is  clearly  for  the  benefit  of 
the  lessor;  therefore,  the  time  for  the  giving  of  such  bond  may  be 
extended  by  the  lessor.  (Bakersfield  Co.  v.  Bakersfield  etc.  Co., 
703.) 

12.  Option  of  Lessor  to  Require  Bond  —  Time  Within  Which 
to  be  Exercised— Extension — Waiver. — Where  the  lease  does  not 
provide  at  what  date  the  option  of  the  lessor  to  make  the  giving 
of  the  bond  a  condition  precedent  to  the  taking  effect  of  the  lease 
must  be  exorcised,  it  will  be  presumed  that  it  is  to  bo  exercised 
wjthin  a  reasonable  time.  The  lessor  might  be  indulgent  with  the 
lessee  in  the  matter  of  extending  his  time  without  waiving  the 
option  secured  to  it  under  the  lease.     (Id.) 

13.  Time  of  Taking  Effect  of  Lease  —  Effect  of  Condi^ons 
Precedent. — Provisions  in  a  lease  that  the  execution  of  a  bond 
guaranteeing  the  payment  of  the  rent  and  that  the  expenditure  of 
a  certain  .sum  of  money  by  the  lessee  upon  the  premises  for  lights, 
display  signs,  etc.,  shall  at  the  option  of  the  lessor  be  conditions 
precedent  to  the  lease  taking  effect,  indicate  that  the  parties  do 
not  intend  the  lease  to  take  effect  at  the  time  it  is  signed.  A  con- 
dition precedent  is  one  which  must  be  performed  in  order  to  have 
any  rights  vest.     (Id.) 
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14.  Agreement    to    Execute    Bond  —  Etpect   of    Subsequent   Peo- 

visiON.—Where  a  lease  provides  that  the  lessee  will  execute  and 
deliver  to  the  lessor  on  or  before  a  given  date  a  good  and  sufficient 
undertaking,  in  a  specified  sum,  conditioned  for  the  pajment  of 
the  rent  therein  reserved,  ^a  suMequent  provision  that  "the  execut- 
ing and  delivery  of  said  bond"  shall  at  the  option  of  the  lessor  "be 
a  condition  precedent  to  this  lease  taking  efifect"  will  neither  limit 
nor  enlarge  the  rights  of  the  lessor  or  the  lessee.     (Id.) 

15.  Subsequent  E!xsoution  or  Bond  —  Effect  —  Considekation. — 
In  such  ease,  where  a  bond,  though  executed  subsequent  to  the  time 
originally  contemplated,  is  the  one  originally  provided  for,  it  re- 
lates back  to  and  takes  effect  in  pursuance  of  the  original  agree- 
ment and  is  supported  by  the  original  consideration.     (Id.) 

See  Ck)ntract8,  15,  17,  20;  Landlord  and  Tenant,  2,  3. 

LIENS.    See  Deeds,  1;  Judgments,  1;  Mechanics'  Liens;  Street  Law, 
16. 

LIFE*  IN8UBANCE?. 

1.  MiSNOMBB  OF  INSUBED— Action  on  Poi.ict — Evidence. — In  an  ac- 

tion on  a  life  insurance  policy  issued  by  a  fraternal  organization 
and  assumed  by  the  defendant,  there  is  no  error  in  admitting  in 
evidence  over  objection  of  the  defendant  the  original  certificate 
of  insurance  which  purported  to  run  to  "George  E.  Prull"  instead 
of  "George  E.  Trull,"  where  the  defendant  had  received  payments 
from  Trull,  and  in  its  answer  set  up  its  assumption  of  the  par- 
ticular certificate,  referring  to  it  by  number.  (Trull  v.  Indepen- 
dent Order  of  Puritans,  479.) 

2.  Answeb  —  Wbitino    not     Denied  —  Admission. — In    such    action, 

where  the  application  for  the  assumption  of  the  insurance  contract 
by  the  defendant  was  set  forth  in  full  in  its  answer,  and  was  not 
denied  under  oath  within  ten  days,  it  was  admitted  for  all  purposes 
of  the  case.     (Id.) 

3.  Misbbpbesentations — ^Bubden  of  Pboof. — In  such  action,  the 
burden  of  proving  misrepresentations  was  on  the  defendant,  and 
where  the  only  witness  it  produced  was  the  physician  who  examined 
the  insured,  and  he  testified  that  at  the  time  of  the  ai^lication  for 
assumption  of  the  policy  he  had  no  reason  to  believe  that  the 
insured  was  otherwise  than  in  good  health,  it  not  only  failed  to 
make  out  its  defense,  but  supported  the  plaintiff's  case.     (Id.) 

4.  Sufficiency   of   Complaint. — In  this   action   on   a  life  insurance 

policy,  the  complaint  was  not  defective  in  failing  to  set  forth 
in  full  the  original  application  for  insurance.     (Id.) 

MAINTENANCE.     See  Injunction,  1;  Judgments,  1. 
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MALICIOUS  PROSECUTION. 

1.  Defense  —  Advice  of  Counsel  —  Erroneous  Exclusion  of  Evi- 
dence.— In  an  action  for  malicious  prosecution,  the  court  erred 
in  not  permitting  the  defendant  to  prove  that  material  facts  were 
communicated  to  his  counsel  despite  the  fact  that  some  of .  the 
facts  and  circumstances  may  have  been  communicated  a  month  or 
two  earlier  than  the  date  on  which  the  arrest  was  advised.  (Montz 
V.  Nevins,  202.) 

3.  Probable  Cause— Mixed  Question  of  Law  and  Pact.— Prob- 
able cause  is  to  be  determined  bj  the  court  when  the  facts  are  un- 
oontroverted ;  but  when  the  evidence  is  oonflictin|^  as  to  any  of  the 
faets,  the  existence  of  the  facts  in  dispute  is  to  be  found  bj  the 
jury,  and  the  question  whether  the  facts  found  by  the  jury  establish 
probable  cause  is  to  be  decided  by  the  court.     (Id.) 

3.  In  an  action  for  malicious  prosecution,  the  defense  of  advice  of 
counsel  goes  to  the  question  of  probable  cause  and  must  be  con- 
sidered in  determining  that  matter.     (Id.) 

MANDAMUS. 

Execution. — Where  tlie  sherifTs  return  to  an  alternative  writ  of  man- 
date requiring  him  to  show  cause  why  he' should  not  execute  a 
writ  of  execution  issued  out  of  a  superior  court  is  based  upon 
a  restraining  order  issued  out  of  a  superior  court  enjoining  him 
from  so  doing,  and  the  appellate  court,  having  jurisdiction,  has 
already  decided  tbat  the  last-mentioned  superior  court  had  no 
jurisdiction  to  make  any  order  in  said  matter  other  than  one 
dissolving  said  restraining  order,  it  follows  that  the  peremptory 
writ  of  mandate  must  issue.     (Kelsey  t.  Byers,  228.) 

MECHANICS'  LIENS. 

1,  Time  fc«  Fiuno  Claim— When  Begins  to  Bun — Notice  of  Com- 
pletion.— The  time  for  iling  a  claim  of  mechanic's  lien  begins 
to  run  not  from  the  date  of  completion,  but  from  the  date  of  the 
owner's  filing  of  notice  of  completion  of  the  contract,  and  it  is 
in  time  if  filed  within  thirty  days  thereafter.  (Consolidated  Lbr. 
Cb.  V.  Bosworth,  Inc.,  8(5.) 

2.  Finding    Sufficiently    Definite  —  "On    or    About.* — A    finding 

that  notice  was  filed  "on  or  about"  a  stated  time,  if  indefinite,  is 
not  reversible  error  under  seetioii  4%  of  article  YI  of  the  constitu- 
tion where  there  was,  in  fact,  a  leeway  of  several  days  in  which 
notice  might  have  been  filed,  and  the  evidence  showed  that  notice 
was  filed  in  time.  (Id.) 
8.  Findings— Contract  foe  Lumber— Price  in  Aooordanob  With 
Claim  of  Lien. — Evidence  examined  and  found  to  sustain  the 
finding  of  the  court  that  the  contract  for  lumber  was  for  the 
reasonable  market  value  and  not  a  fixed  price.     (Id.) 
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MECHANICS'  LIENS   (Cpntinued). 

4.  Concrete    "Forms"  —  Material    Used    fob  —  Bight   to    Lien. — 

Wliere  th6  nature  of  eoncrete  work  contracted  for  is  such  as  to  re- 
quire the.  use  of  forms  to  hold  it  in  place  while  it  hardens  into  a  self- 
sustaining  permanent  structure,  and  the  materials  from  which  the 
forms  are  made  are  consumed  in  the  process,  such  materials  come 
;  within  the  definition  of  '*materials  to  be  used  or  consumed"  in.  the 
construction  of  a  building  as  contained  in  section  11S3  of  the  Code 
of  Civil  Procedure.     (Id.) 

5.  Measure  op  Liability   for  Materials   Vsed  in   Forms — ^Depre- 

ciation IN  Value  of  Lumber  Consumed. — ^The  percentage  of  the 
depreciation  in  value  of  lumber  consumed  by  using  it  for  the  making 
of  concrete  forms,  if  justified  by  evidence,  is  a  proper  mode  of 
determining  the  amount  for  which  a  lien  may  be  had  for  materials 
so  used.     (Id.) 

6.  Foreclosure  —  Proof  —  Circumstantial    Evidence.  —  In    an    ac- 

tion for  the  foreclosure  of  a  lien  for  materials  used  in  the  construc- 
tion of  buildings,  if  there  is  sufficient  evidence  as  to  the  circum- 
stances and  negotiations  of  the  contract  and  delivery  of  the 
material  to  give  rise  to  a  legal  inference  that  the  parties  arrived 
at  an  understanding  that  the  material  was  sold  to  be  used  in  the 
erection  and  construction  of  the  buildings  in  question,  then  under 
sections  1832,  1859,  and  I960  of  the  Code  of  Civil  Procedure,  the 
court  can  so  find,  and  base  its  finding  thereon  without  a  word  of 
direct  testimony  as  to  such  agreement  or  understanding.     (Id.) 

7.  Several   Contracts   fob   Buildings  on   Same   Property  —  Vari- 

ance. — Where  in  a  foreclosure  under  the  mechanic's  lien  law  of 
1911  the  liability  of  the  owner  is  not  limited  owing  to  the  failure 
to  file  a  bond,  and  the  evidence  shows  three  contracts  for  buildings 
or  parts  of  buildings  on  the  same  property  as  part  of  a  single  enter- 
prise, it  can  make  no  difference  to  the  owner  whether  the  liens 
chargeable  against  the  property  arise  under  one  or  other  of  the 
contracts,  and  an  allegation  in  the  complaint  of  one  contract  is 
not  at  fatal  variance  with  the  proof.     (Id.) 

8.  Cartage.  —  Claims    for    cartage    of    materials    are    properly    ia^ 

eluded  in  a  lien  claim  as  part  of  the  price  of  materials  4^umi^ed. 
(Id.) 

9.  Appeal — Failure  to  Find  on  Essential  Issue — CdNCRBTB  Forms 

— Necessity  for  Retrial. — In  this  suit  for  the  foreclosure  of  a 
mechanic's  lien,  where  the  court  found  that  all  but  ten  per  cent  of 
the  value  of  the  lumber  used  in  concrete  forms  was  consumed  in 
such  use,  but  did  not  determine  the  amount  or  value  of  the  material 
so  used,  and  neither  the  value  nor  the  quantity  is  shown  in  evi- 
,dence,  the  cause  must  be  remanded  for  trial  on  that  issue.  (Id.) 
10.  Time  for  Filing  Claim — Construction  of  Section  1187,  Code  of 
Civil  Procedure. — Under  section  1187  of  the  Code  of  Civil  Pro- 
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MECHANICS*  LIENS  (Continued). 

cedure,  where  work  is  done  under  contract  between  the  owner  of 
the  property  upon  which  an  improvement  is  made  and  the  con- 
tractor, persons  furnishing  either  labor  or  material  may,  at  their 
option  file  their  claims  of  lien,  either  within  thirty  days  after 
ceasing  to  labor  or  to  furnish  materials,  or  within  thirty  days  after 
the  completion  of  the  original  contract  between  owner  and  contractor ; 
but'  where  the  work  is  not  done  under  such  a  contract,  laborers  and 
materialmen  must  file  their  liens  within  thirty  days  after  they  have 
ceased  to  labor  or  to  furnish  materials.     (Irwin  v.  Silva,  1^.) 

11.  Improvements  Made  by  Owner  Himself — Estoppel  not  Appli- 

cable.— ^Where  the  improvements  are  not  made  under  contract, 
but  by  the  owner  himself,  either  actually  or  constructively,  the  pro- 
visions of  section  1187  of  the  Ck)de  of  Civil  Procedure,  as  to  the 
filing-  of  notice  of  completion,  do  not  apply,  an4  the  estoppel  raised 
by  the  latter  part  of  that  section,  where  there  is  a  default  on  the 
part  of  the  owner  to  file  such  notice,  cannot  be  invoked  by  a  laborer 
or  a  materialman.     (Id.) 

12.  Enumeration   op   Classes   of   Persons — Purpose. — The  enumera- 

tion of  various  classes  of  persons  in  section  1183  of  the  Code 
of  CSvil  Procedure  is  in  no  sense  a  classification  of  them  for 
the  purpose  of  providing  a  lien  for  each  class,  but  is  simply 
an  attempted  enumeration  of  those  callings  whose  members  furnish 
the  requisite  labor  in  the  construction  of  buildings,  and  the  lien 
is  the  same  in  the  case  of  all  persons  entitled,  and  is  given  to  them 
not  as  followers  of  a  particular  trade  or  calling,  but  as  persons  hav- 
ing furnished  labor  contributing  to  the  erection  of  the  building. 
(Ogram  v.  Welchoflf,  298.) 

13.  Construction  of  Code  Sections. — The  sections  of  the  code  em- 
bracing the  mechanic's  lien  law,  being  remedial  in  character,  should 
be  liberally  construed.     (Id.) 

14.  No  Work  "Aqreed  to  be  Done" — Statement  of  Claim. — Where 

an  artisan,  such  as  a  carpenter,  is  employed  at  daily  wages 
to  work  at  his  trade  under  the  direction  of  his  employer  and  no 
specific  work  is  agreed  to  be  done,  the  requirement  of  section  1187 
of  the  Code  of  Civil  Procedure  that  the  "work  agreed  to  be  done" 
should  be  stated  in  the  claim  of  lien,  has  no  application.     (Id.) 

15.  Completion  of  Contracts  —  Finding  —  Evidence. — Where  a  sub- 
lessee, proposing  changes  in  the  leased  premises,  employs  cer- 
tain persons  to  perform  the  plumbing,  electrical  wiring  and 
painting,  and  no  definite  price  is  agreed  upon  nor  plan  adopted 
for  the  contemplated  changes,  but  the  work  is  laid  out  from 
day  to  day  as  it  progresses,  and  such  persons  employed  to  do 
the  work  follow  the  instructions  given  to  them  from  time  to  tinio 
by  the  sublessee,  or  his  superintending  contractor,  as  to  the  man-  > 
ner  of  its  performance,  in  an  action  to  foreclose  their  liens  for  such 
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MECHANICS'  LIENS  (Continued). 

work,  testimony  of  the  plaintiffs  that  all  the  work  which  the  sub- 
lessee had  requested  had  been  performed  prior  to  his  death,  is 
sufficient  to  sustain  a  finding  that  the  contracts  of  the  plaintiffs 
were  completed  on  the  date  of  such  death.  (Perazzi  v.  Doe  Estate 
Co.,  617.) 

16.  Subsequent    Pertoemancs    of    Work. — Evidence    that    the    em- 

ployees of  such  plaintiffs  were  working  on  the  premises  at  the  time 
of  the  death  of  the  sublessee,  and  that  all  the  changes  contem- 
plated had  not  then  been  made,  but  were  completed  at  a  later  date, 
is  not,  under  the  circumstances,  necessarily  inconsistent  with  the 
finding  that  the  contracts  of  the  plaintiffs  were  completed  on  the 
date  of  such  death.     (Id.) 

17.  Unsupported    Finding. — ^A    finding    that   certain   work   was    com- 

pleted on  a  given  date  is  unsupported  by  the  evidence  where  the 
only  evidence  offered  is  the  testimony  of  one  of  the  claimants 
that  the  work  was  finished  on  a  date  twenty-five  days  earlier.     (Id.) 

18.  Notice  of  Completion — Failure  to  Pile — Pleading  and  Proof. — 
Where  notice  of  claim  of  lien  is  not  filed  within  sixty  days 
after  the  completion  of  their  contract,  the  burden -of  alleging  and 
proving  the  failure  of  the  owner  to  file  the  notice  of  completion 
under  the  provisions  of  section  1187  of  the  Code  of  Civil  Procedure, 
is  upon  the  plaintiff.     (Id.) 

19.  Alterations  bt  Lessee — Knowledge  bt  Owners — Nonliabiutt 

NonoE. — Knowledge  by  the  owners  of  given  premises  that  eer^ 
tain  alterations  and  repairs  are  to  be  made  by  their  lessee  is 
sufficient  to  require  such  owners  to  file  the  notice  prescribed  by  sec- 
tion il92  of  the  Code  of  Civil  Procedure  as  a  condition  of  reliev- 
ing their  property  from  liability  for  the  cost  of  the  work  performed 
at  the  request  of  the  lessee,  though  such  owners  have  no  knowledge 
as  to  the  scope  of  said  work.     (Id.) 

20.  Notice  of  Completion — ^Delayed  Piuno  of  Claim — ^Defense — 
Estoppel — Pleading — Proof. — Where,  in  an  action  to  foreclose 
a  mechanic's  lien,  notice  of  claim  of  which  was  filed  more  than 
sixty  but  less  than  ninety  days  after  tlie  completion  of  the 
work,  the  plaintiff  relies  upon  the  failure  of  the  defendant  to 
file  the  notice  of  completion  provided  for  in  section  1187  of  the 
Code  of  Civil  Procedure,  he  must  plead  and  prove  the  facts  con- 
stituting such  estoppel.     (Greely  v.  Noble,  628.) 

21.  Abandonment  of  Contract  —  Value  of  Work  Performed  —  Suf- 
ficiency OF  Findings. — In  an  action  to  foreclose  contractors' 
and  materialmen's  liens,  under  section  1200  of  the  Code  of  Civil 
Procedure,  prior  to  its  repeal  in  1911,  a  finding,  "that  the  value 
of  the  work  and  materials  already  done  and  furnished  at  the  time 
of  the  abandonment  of  said  work  and  contract"  by  the  con- 
tractor, "iixcluding  materials  then  actually  delivered  and  on  the 
ground,  estimated  as  near  as  may  be  by  the  standard  of  the  whole 
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contract  price,  exclusive  of  tlie  extra  work,"  was  a  certain  aggre- 
gate sum,  being  a  given  per  cent  of  the  contract  price,  ''on  account 
of  which  there  had  been  paid  the  contractor"  at  the  time  of  the 
abandonment  a  stated  sum,  followed  bj  a  finding  as  to  the  reason- 
able valne  of  the  extra  work  performed  under  authoriaition  from 
the  owners,  the  amount  paid  on  account  thereof,  and  the  balance 
due  therefor,  was  a  sufficient  finding  of  fact.  (Pacific  Mfg.  Co. 
V.  Perry,  708.) 

22.  Bight  to  Abandon  Contract—Payment  of  Lixns — ^Pbopoetion 
OF  Contract  Pbicx  Afpucablb. — Section  1200  of  the  Code  of 
Civil  Procedure,  as  it  existed  prior  to  its  repeal,  recognized  that  a 
building  contract  might  be  terminated  by  abandonment,  and  pro- 
Tided  a  method  of  arriving  at  the  proportion  of  the  contract  price 
applicable  to  liens  in  that  event.  Under  it,  upon  abandonment,  the 
performance  of  the  contract  came  to  an  end,  and  the  rights  of  all 
parties  thereunder  were  to  be  adjusted  as  of  that  date.     (Id.) 

28.  Amount  Appuoable  to  Payment  of  Liens  —  Pbopeb  Finding. — 
In  sueh  action  the  court,  having  found  that  at  the  time  of  the  aban- 
donment the  contract  had  been  a  given  per  cent  completed,  prop- 
erly held  that  that  per  cent  of  the'contract  price,  less  payments  made, 
was  applicable  to  the  discharge  of  liens  which  had  accrued  prior 
to  the  abandonment.  The  cuituai  cost  of  completing  the  building 
was  immaterial.     (Id.) 

24.  Action  to  Foreclose  Lien — Judgment-roll  in  Another  Action 
NOT  Admissible. — In  such  action  the  court  properly  sustained 
an  objection  to  the  admission  in  evidence  of  the  judgment-roll  in 
another  action  by  the  same  plaintiff  against  the  defendant  con- 
tractor, wherein  the  plaintiff  had  recovered  a  judgment,  which  on 
execution  issued  thereon  was  satisfied,  where  there  was  an  entire 
absence  of  evidence  connecting  the  subject  matter  of  the  former 
action  witb  that  in  the  suit  before  the  court.     (Id.) 

MINING  LAW. 

Notice  of  Location — Sufpicienct  of  Description. — ^In  this  action 
to  quiet  title  to  a  copper  mining  claim,  the  trial  court  was 
justified  in  concluding  that  there  was  an  honest  attempt  by 
defendants,  who  claimed  under  a  prior  notice  of  location,  to  lo- 
cate said  land,  that  there  was  a  sufficient  compliance  with  the  re- 
quirements of  the  law,  and  that  plaintiff  had  full  knowledge  of  the 
extent  of  defendants'  clainu     (Sydney  ▼.  Bichards,  685.) 

MISCONDUCT.    See  Criminal  Law,  18. 

MISREPRESENTATIONS.    See  Life  Insurance,  3. 


Digitized  by  VjOOQIC 


862  Mistake. 


MISTAKE.    See  Account  Stated,  1,  5. 

MONEY  HAD  AND  EECEIVED.    See  Judgments,  % 

MONOPOLIES.    See  Contracts,  1.  . 

MORTGAGJES. 

1.  Shares  op  Stock. — ^Where  tlie  puwliafler  of  land  gave  in  pay- 
ment shares  of  stock  and  a  note,  secured  by  a  mortgage  on  the 
land  with  a  proviso  in  the  note  for  its  cancellation  if  the  paye« 
received  dividends  from  the  shares  equal  to  the  amount  of  the  note, 
such  stock  did  not  constitute  additional  security  for  the  payment  of 
the  sum.     (Fratessa  v.  Roffy,  179.) 

2.  Foreclosure — Parties. — A    mortgagor    who    has    disposed    of   hit 

entire  interest  is  an  unnecessary  party  to  the  foreclosure  of  a  mort- 
gage.    (Id.) 

3.  Pleading. — In  a  foreclosure  action  a  defense  that  the  land  has 
been  exonerated  from  liability  must  be  specially  pleaded.     (Id.) 

4.  Foreclosure  —  Appeal. — In  an  action  to  foreclose  a  mortgage 
which  Wyas  given  by  the  mortgagors  to  secure  a  fixed  sum  and 
also  further  advances,  and  the  fulfillment  of  any  covenants  or 
agreements  which  the  mortgagors  might  agree  in  writing  with  the 
mortgagees  should  be  secured  thereby,  the  finding  of  the  court  that 
the  mortgagors  had  asfreed  that  a  certain  further  advance  should 
be  secured  by  the  mortgage  will  not  be  ddeturbed  by  the  appellate 
court  where  the  evidence  is  conflicting.  (Palo  Alto  Mut.  etc  Assn. 
V.  Mullen,  1&7.) 

5.  Instruotion.  —  The  construction  of  the  clause  in  question  is 
that  the  necessity  of  an  agreement  in  writing  under  said  clause  is 
limited  to  the  fulfillment  of  "any  covenants  or  agreements,"  and 
does  not  apply  to  the  further  advajices  designated  in  the  same 
clause.     (Id.) 

6.  Community  Property  —  Security  for  Husband's  Dkbt  —  Subse- 
quent Conveyance  to  Wife — New  Mortgage — Oonsideratiok. — 
Where  a  husband  mortgaged  community  property  as  security 
for  his  individual  indebtedness,  and  thereafter  conveyed  the  prop- 
erty to  his  wife,  and  after  his  debt  had  been  extended  from 
time  to  time  and  he  had  made  several  payments  by  which 
the  debt  had  been  reduced,  the  wife  joined  him  in  the  execution 
of  a  new  mortgage  on  the  property  to  secure  his  promissory  note 
for  the  amount  then  remaining  unpaid,  the  original  indebtedness 
and  the  various  extensions  of  time  granted  the  husband  in  which 
to  pay  the  same  fumi&hed  a  valuable  consideration  to  him  for  the 
note  and  mortgage.     (Smith  v.  Hernan,  217.) 

7.  Wife's  Liability — Suretyship. — The  debt  in  such  case  not  being 

that   of  the  wife,  and   the   property  being  her  separate   property, 
she  stands  as  surety  for  the  payment  of  the  debt,     (Id.) 


Digitized  by  VjOOQIC 


Municipal  Corporations.  863 

MORTGAGES  (Continued). 
S.  FoEECLosuRB — EXPENSE  OF  SEARCH  OP  TiTLE. — On  the  foreclosure 
of  such  mortgage,  there  being  no  provision  in  the  instrument  secur- 
ing the  expense  of  a  search  of  title  prior  to  foreclosure  proceed- 
ings, the  allowance  in  the  judgment  of  twenty-five  dollars  for  such 
expense  was  erroneous,  and  the  judgment  should  be  modified  ac- 
cordingly. (Id.) 
9.  Signature  op  Wipe — Kelatino  t6  Obuqation. — ^Where  the  wife 
signs  a  mortgage  given  as  security  for  the  payment  of  a  com- 
munity debt,  she  is  not  merely  a  surety,  but  one  of  the  principal 
obligors  to  the  mortgage.     (Good  v.  Brown,  753.) 

10.  Hypothecatjon  op  Community  Interest  —  Consideration. — A 
promise  by  the  mortgagee  "to  put  up  barley  and  groceries  and 
summer-fallow  the  land,"  and  to  bring  no  action  until  after  harvest, 
constitutes  sufficient  consideration  to  support  the  hypothecation  by 
the  wife  of  her  interest  in  the  community  real  estate.     (Id.) 

IL  Existence  op  Prior  Mortqaoe  —  Bppbot  on  Foreclosure  op 
Subsequent  Mortgage. — The  foreclosure  of  a  mortgage  will  not  be 
barred  by  the  existence  of  another  prior  mortgage  which  is  security 
for  the  same  debt,  even  though  the  prior  one  is  a  chattel  mortgage. 
(Id.) 

12.  Foreclosure — ^Marshauno  op  Assets — Preservation  op  Home- 
stead.— Wh9re  a  creditor  holds  two  mortgages  as  security  for 
the  same  ihdebtedness,  one  of  which  covers  real  property  on  which 
a  declaration  of  homestead  has  been  duly  executed  and  recorded, 
the  humane  policy  of  the  law  requires  that  such  homestead,  if  .pos- 
sible, be  preserved  for  the  use  and  home  of  the  family,  and  that  the 
creditor  first  exhaust  the  other  security  in  satisfaction  of  the  indebt- 
edness.    (Id.) 

13.  Effect  op  Security  Being  Included  in  Two  Mortgages — 
Rights  Where  Both  Cover  jDommunity  Property. — It  can  make 
no  difference  in  the  application  of  the  principle  requiring  the  cred- 
itor to  first  exhaust  other  than  the  homestead  property  given  as 
security  that  the  security  is  included  in  two  mortgages  instead  of 
one,  or  that  one  covers  personal  property  instead  of  real  estate; 
nor  is  the  question  affected  in  the  least  by  the  fact  that  both  mort- 
gages cover  community  property.     (Id.) 

MOTIVE.     See  Criminal  Law,  15. 

MOTOR  VEHICLE  ACT.    See  Title. 

BiUNICIPAL  CORPORATIONS. 

1.  Care  op  Bridges  and  Streets  —  Negligence  op  Officers  —  Non- 
liability.— In  the  absence  of  a  statutory  provision  declaring 
otherwise,  A  municipal  corporation  in  California  is  not  liable  in 
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damages  for  the  neglect  of  its  officers  or  agents  in  ibe  mainte- 
nance or  care  of  streets  or  bridges.  (South  v.  Countj  of  San 
Benito,  13.) 

2.  Counties— Joint  Bridge  —  Failure  to  Maintain  —  Nonuabilitt 
FOB  Accident. — Neither  a  county  nor  its  board  of  supervisors 
is  liable  for  personal  injuries  received  by  one  who,  while  riding  in 
an  automobile,  was  precipitated  into  the  bed  of  a  creek,  the  center 
line  of  which  was  the  dividing  line  between  this  county  and  another, 
the  accident  having  occurred  in  the  latter  county  and  the  embank- 
ment over  which  the  automobile  was  precipitateH  being  in  that 
county,  and  the  accident  having  been  caused  by  the  failure  to  main- 
tain a  bridge  over  the  creek  as  had  formerly  been  done,  there 
being  no  showing  of  a  joint  duty  imposed  by  law  upon  the  boards 
of  supervisors  of  the  two  counties  to  construct  the  bridge,  in  the 
absence  of  an  allegation  in  the  complaint  that  they  had  come  to 
an  agreement  as  to  the  proportion  of  cost  to  be  borne  by  each 
county  and  that  funds  were  available  for  the  construction  of  the 
bridge.     (Id.) 

8.  Parks  and.  Playgrounds — AcQumiNa  of  Lands — Sale  of  Prop- 
erty FOR  Delinquent  Assessments. — ^Under  the  act  of  the 
legislature  approved  April,  1909  (Stats.  1909,  p.  1066),  author- 
izing the  acquiring  of  lanf^  by  municipalities  for  purposes  of 
public  parks  or  public  playgrounds,  the  establishment  of  assessment 
districts  and  the  assessment  of  the  property  therein  to  pay  the 
expense  of  acquiring  such  land,  it  is  the  fact  of  the  delin- 
quency of  a  given  assessment,  rather  than  the  attachment  of  a  cer- 
tificate as  to  that  fact,  which  establishes  the  jurisdiction  of  the 
board  of  public  works  to  proceed  with  the  sale  of  the  property. 
(O'NeU  V.  Brode,  871.) 

4.  Certificate  of  Sale — Execution — Facsimile  Stamp  Signature. — 

The  requirement  of  such  act  that,  after  making  sale  of  prop- 
erty for  delinquent  assessment,  the  street  superintendent  must  execute 
in  duplicate  a  certificate  of  sale,  one  copy  of  which  is  to  be  filed  in' 
the  superintendent's  office  and  the  other  delivered  to  the  purchaser, 
is  sufficiently  complied  with  by  the  signing  of  one  certificate  by  the 
president  of  the  board  of  public  works  (such  board  acting  in  the 
stead  of  the  street  superintendent),  which  is  delivered  to  the  pur- 
chaser, and  the  signing  of  the  other  by  a  facsimile  stamp  signature 
of  the  same  officer,  which  is  impressed  by  the  assessment  clerk  at  the 
direction  of  such  officer.     (Id.) 

5.  E'XEcuTioN  of  Deed  by  President  of  Board. — ^The  board  of 
public  works  has  power  to  direct  its  president  to  make  all  deeds 
of  property  sold  for  delinquent  assessments,  as  the  act  to  be  done 
is  one  which  involves  no  discretion  on  the  part  of  the  board.     (Id.) 
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0.  Authority  of  President  —  Date  op  Resolution  Immatebul. — 
The  fact  that  the  resolution  of  the  board  of  public  works  directing 
the  president  thereof  to  execute  such  deeds  was  adopted  before  the 
passage  of  the  act  under  which  the  assessment  was  leHod  and  sale 
had  does  not  affect  his  authority  to  execute  such  deed.     (Id.) 

7.  Notice  to  Redeem — ^Recital  op  Unauthorized   Item — Effect. — 

Where  the  notice  to  redeem,  as  given  by  the  purchaser,  sufficiently 
refers  to  the  improvement  for  which  the  property  was  sold  and  states 
the  amount  required  to  be  paid  to  effect  redemption,  the  fact  that 
it  also  contains  a  statement  that  there  will  be  added  ''$3.00  for  the 
service  of  this  notice  and  making  affidavit  thereto,  as  allowed  by 
law,"  even  though  such  charge  is  unauthorized,  does  not  inrvalidate 
the  notice.     (Id.) 

8.  Service    op    Notice  —  SuppicrENOY    op    Affidavit. — The    aflldavit 

of  service  of  the  notice  to  redeem  is  not  faulty  in  failing  to  state 
the  name  of  the  person  upon  whom  service  was  made,  it  stating  that 
on  a  given  date  the  purchaser  did  "serve  upon  the  owner  and  occu- 
pant of  said  property  a  notice,"  etc.     (Id.) 

9.  Annexation  Peoceedinqs  —  Organization  of  City — OyERLAPPiNo 
of  Territory  —  Jurisdiction  op  Supervisors. — After  a  valid 
petition  for  annexation,  pursuant  to  the  Annexation  Act  of 
1913,  is  received  and  acted  upon  by  the  commission  of  the 
city  to  which  the  territory  is  proposed  to  be  annexed  and  an 
annexation'  election  is  called,  the  board  of  supervisors  of  the 
county  have  no  jurisdiction  to  entertain  and  act  upon  a  petition 
calling  for  proceedings  to  organize  a  city  including  a  part  of  the 
same  territory  while  the  annexation  proceedings  ar0  pending. 
(People  V.  City  of  Monterey  Park,  715.) 

10.  CoNSTRucnoN  OP  Section  7  op  Annexation  Aot  —  Scope  of 
Act. — Section  7  of  the  Annexation  Act  of  19J3,  as  amended  in  1915, 
is  merely  declaratory  of  existing  law,  and  was  intended  to  declare 
and  place  beyond  doubt  the  disability  of  one  city  to  annex  terri- 
tory during  the  pendency  of  proceedings  by  another  city  to  annex 
the  same  territory,  and  was  not  enacted  as  a  limitation  of  the  juris- 
diction of  the  municipality  first  acting  in  the  matter.  The  creation 
of  a  new  and  separate  municipal  corporation  through  the  action 
of  the  county  authorities  and  including  the  territory  proposed  to  be 
annexed  is  not  a  part  of  the  subject  matter  of  the  Annexation  Act. 
(Id.) 

11.  Case  at  Bar — Improper  Classification  op  Territory. — In  this 
action  the  petition  for  annexation  showed  that  the  proceedings 
were  on  their  face  an  attempt  by  the  flimsiest  subterfuge  to  treat 
as  inhabited  various  uninhabited  tracts  of  land,  and  to  annex  them 

40  Cal.  App. — 55 
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MUNICIPAL  CORPORATIONS   (Continued). 

under  the  proceedings  prescribed  by  a  statute  which  applies  solely 
to  annexation  of  inhabited  territory.     (Id.) 

12.  Status   of   Territory  —  Decision   op   Commission   not  Final. — 

Assuming  that  the  question  whether  or  not  all  the  territory  included 
in  an  annexation  petition  is  inhabited  is  regularly  submitted  to  and 
decided  by  the  commission  of  the  city  to  which  such  territory  is 
sought  to  be  annexed,  such  decision  is  not  final  where  the  annexa- 
tion petition  ''on  its  face"  is  not  sufficiwit.     (Id.) 

13.  Annexation  Progeedinos  Invaud — Jurisdiction  of  Supervisors 
TO  Entertain  Incorporation  Proceedings. — ^Where,  as  in  thia 
case,  there  is  in  fact  no  valid  pending  annexation  proceeding 
in  existence  at  the  time  affecting  any  of  the  territory  included  in  the 
proceedings  for  the  incorporation  of  the  new  city,  the  board  of 
supervisors  is  authorized  to  receive  and  act  upon  a  petition  for  such 
incorporation.     (Id.) 

See  Waters  and  Water  Bights,  8. 

NEGLIGENCE. 

1.  Action  for  Personal  iNfURiBS  —  Automobils  Aocidbnt — 
Plunging  Down  Embankment — ^Pleading — Insufficient  Com- 
plaint Against  Driver. — ^In  an  action  by  the  gaest  of  an  auto- 
mobile driver  for  damages  for  personal  injuries  sustained  when  the 
automobile  plunged  over  an  embankment  into  the  bed  of  a  bridgeless 
creek,  the  complaint  failed  to  state  a  cause  of  action  where  the  only 
aUegation  of  negligence  was  that  the  defendant  "negligently  failed 
to  observe  that  the  said  road  terminated  at  said  creek  in  such  drop 
or  declivity,*'  while  it  was  also  alleged  that  no  lights  were  dis- 
played nor  any  warnings  of  any  kind  given  of  the  fact  that  the 
declivity  existed,  or  that  the  defendant  had  any  independent  knowl- 
edge, and  it  waa  therefore  apparent  the  defendant  could  not  be 
negligent  in  failing  to  observe  something  it  was  impossible  for  him 
to  observe.     (South  v.  French,  28.) 

2b  Automobile  Colusion  —  Action  fob  Personal  Injuries— > 
Verdict  for  Plaintiffs  Sustained  by  Evidbnce.  —  In  this 
action  by  husband  and  wife  against  two  defendants  for  personal  in- 
juries sustained  by  the  wife  in  an  automobile  coUimon,  the  evi- 
dence from  the  typewritten  transcript,  so  far  as  printed  in  the 
briefs,  is  found  sufficient  to  support  the  verdict  of  the  jury  in 
favor  of  the  plaintiffs  against  both  defendants.  (Hammond  v. 
Hazard,  46.) 

8.  Implied  Findings — Ownership  of  Cab  and  Agenot  of  Drivbe.— 
In  such  case  the  evidence  was  aLro  sufficient  to  sustain  the  implied 
finding  that  the  female  defendant  who  occupied  the  car  with  the 
driver  was  the  owner  of  the  car^  and  the  driver  was  her  agent 
(Id.) 
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NEGL;[GENCE  (Continued), 
i.  Evidence  of  Ownership  —  Conduct  —  Admissions. — The  conduct 
of  the  female  defendant  in  biu^ng  herself  with  the  names  of 
witnesses  and  making  statements  referring  tO  the  car  as  "mj  car" 
etc.,  and  stating  that  she  would  "settle  all  damages/'  together  with 
the  fact,  admitted  on  the  trial,  that  the  car  was  registered  under 
her  name,  was  amply  sufficient  to  justify  the  jury  in  disbeHeving 
the  direct  evidence  of  both  defendaiKte  that  she  was  not  the  owner 
of  the  car.     (Id.) 

5.  Automobile  Accident  —  Pbbsonal  Injusibs  —  Ownership  or 
Car  —  Evidence  —  Objection  Properly  Over&uled.  —  In  this 
action  for  damages  for  injuries  sustained  in  an  automobile  collision 
there  was  no  error  in  overruling  an  objection  to  a  question  to  a 
witness,  who,  being  asked  if  at  the  time  of  the  collision  hd 
heard  the  female  defendant  make  any  statement  with  reference  to 
the  accident,  answered  that  she  said:  '^y  car  is  hurt  just  as  much 
as  the  other  car,"  since  it  was  for  the  jury  to  say  on  a  eonsidera- 
tion  of  all  the  evidence  whether  in  usilig  the  words  "my  car"  she 
referred  to  the  matter  of  ownership,  or  was  simply  making  a  com- 
parison of  the  damage  to  the  respective  cars.     (Id.) 

6.  Street  Railway — ^Pedestrian — ^Rope  Dangling  from  Trolley. — 

The  act  of  a  street  railway  company  in  operating  a  trolley- 
car  upon  and  across  a  crowded  thoroughfare  with  the  troUey- 
rope  at  its  rear  swinging  in  a  loop  which  rendered  it  liable  to 
strike  and  catch  and  cast  down  pedestrians  passing  behind  such 
car  was  in  and  of  itself  a  negligent  act.  (Sallee  v.  United  Bail- 
roads,  51.) 

7.  Motion  fob  Nonsuit  —  Knowledge  op  Dependant  —  Res  Ipsa 
Loquitur. — Assuming  that  against  a  motion  for  nonsuit  the  plain- 
tiff was  required  to  furnish  as  a  link  in  the  chain  of  proofs  suffi- 
cient to  make  out  a  prima  facie  case  proof  that  the  defendant  knew 
that  the  rope  was  dangling  or  that  the  officials  of  the  defendant 
knew  it,  she  was  entitled  to  rely  on  the  doetrine  of  res  ipsa  loquitur 
to  supply  that  link.     (Id.) 

3.  Applicabilitt  of  Doctrine. — The  doctrine  of  re$  ipsa  loquitur 
is  applicable  to  cases  of  collisions  between  stteet-cars  and  pedes- 
trians.    (Id.) 

9.  Evidence  of  Negugence. — ^In  this  action  there  was  sufficient 
evidence  of  negligence;  the  appliance  was  shown  to  be  under  the 
management  of  the  defendant  or  its  servants;  the  accident  was 
such  as  in  the  ordinary  course  of  things  could  not  happen  where 
those  in  the  immediate  charge  and  control  of  the  appliance  use 
proper  care;  and  these  facts  afford  sufficient  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the  accident  occurred 
through  the  want  of  proper  care  on  the  part  of  the  defendant  or  its 
employees.    (Id.) 
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NEGLIGENCE  (Continued). 

10.  Proximate    Cause    of    Plaintifp*s    iNjuRncfi.  —  In    this    action 

there  was  sufticicnt  evidence  that  the  striking  of  the  plaintiff  by 
the  swinging  loop  of  the  trolley  rope  was  the  proximate  cause  of 
her  injuries,  and  to  have  entitled  the  case  16  be  passed  upon  by  the 
jur>',  while  there  was  no  such  evidence  of  contributory  noj^lifjence 
upon  the  plaiutilf' s  part  to  have  warranted  the  court  in  withhold- 
ing the  case  from  the  jury  on  that  ground  as  matter  of  law 
(Id.) 

11.  Automobile     Accident  —  Personal     Injuries  —  Contributobt 

Kegugenoe — PiiEADiNO.-T-In  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  being  struck  by  defendant's 
automobile,  an  answer  denying  that  the  plaintiff  was  struck 
by  said  automobile  from  any  other  cause  than  his  own  negligence, 
and  alleging  that,  on  the  contrary,  the  collision  with  the  plaintiff 
and  any  injuries  which  the  plaintiff  sustained  therefrom  were  wholly 
and  solely  due  to  the  negligence  of  the  plaintiff,  was  insufficient  to 
raise  an  issue  of  contributory  negligence.     (Off  v.  Crump,  173.) 

12.  Findings  Supported  by  Evidence. — In  this  action  for  personal 
injuries  from  a  collision  with  defendant's  automobile,  the  findings 
of  the  court,  both  as  to  the  negligence  of  the  defendant  and  as  ti» 
freedom  from  contributory  negligence  on  the  part  of  the  plaintiff 
are  supported  by  the  evidence.     (Id.) 

15.  Elevator  Accident — Action  for  Death  op  Passenger. — ^In  this 
action  for  damages  for  death  alleged  to  have  been  caused  by  the 
negligent  operation  of  an  elevator,  the  record  showed  no  abuse 
by  the  court  of  its  discretion  in  granting  a  new  trial  after  verdict 
for  the  plaintiff.     (Ramsay  v.  McCreery  Estate  Co.,  190.) 

14.  Action  for  Personal  Injuries  —  Contributory  Negligence  — 
Diminished  Damages. — Where,  in  an  action  by  an  employee 
against  the  employer  for  damages  for  personal  injuries  received 
while  the  Boseberry  Act  was  in  force,  the  court  instructed 
the  jury  that  the  fact  that  such  employee  might  have  been  guilty 
of  contributory  negligence  would  not  preclude  a  recovery  if  such 
negligence  was  slight,  while  that  of  the  employer  was  gross  in  com- 
parison, but  that  the  damages  might  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attributable  tb  such  employee, 
the  appellate  court  must  assume  in  support  of  the  judgment  that  if 
the  evidence  in  any  particular  did  show  negligence  on  the  part  of 
the  employee,  the  jury  made  the  proper  deduction  therefor  in  arriv- 
ing at  its  verdict.    (Olcese  v.  Hardy,  323.) 

16.  Action  for  Personal  Injuries -r- Pleading  —  Proof.— Where, 
in  such  an  action,  the  general  allegations  of  negligence  are  followed 
by  an  enumeration  of  specific  acts,  the  plaintiff  will  not  be  limits 
to  proof  of  specific  acts  unless  the  complaint  clearly  indicates  the 
intention  of  the  pleader  to  limit  the  negligence  to  such  acts.    (Id.) 
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NEGLIGENCE  (Continued). 

16.  Excavation  in  Ptjbuc  Street  —  Duty  to  Poblio.-*-A  person 
making  an  excavation  in  a  public  street  is  under  the  duty 
to  take  such  precautions  with  respect  to  the  excavation  made  as  to 
avoid  danger  to  users  of  the  street;  and  in  an  action  for  personal 
injuries  sustained  by  plaintiff  by  falling  into  such  an  excavation, 
evidence  that  the  defendant  failed  to  maintain  a  substantial  barrier 
around  that  part  of  the  excavation  into  which  the  plaintiff  fell, 
established  negligence  on  the  part  of  the  defendant.  (Fernald  v. 
Eaton  &  Smith,  498.) 

17.  Faiujbi  to  Maintain  Baebieu— Peoximatb  Causi  op  Injuet. — 
In  this  action  for  personal  injuries,  the  negligence  of  the  defendant 
in  failing  to  maintain  a  substantial  barrier  around  that  part  of  the 
excavation  into  which  the  plaintiff  fell  was  the  proximate  cause  of 
the  injury.     (Id.) 

18v  Conteibutory  Negugbnoe — Care  Required  of  Minor— Instruc- 
tions.— ^In  this  action  for  personal  injuries  sustained  by  a 
minor  in  falling  into  an  excavation  made  by  the  defendant  in  a 
public  stteet,  the  instructions  given  by  the  court  fully  advised  the 
jury  as  to  the  degree  of  care  required  of  a  child  of  tender  years 
and  that  whether  the  plaintiff  himself  was  guilty  of  negligence  was 
for  them  to  determine  from  all  the  evidence  in  the  case,  taking  into 
consideration  his  age  and  capacity.     (Id.) 

19.  Measure  op  Damages. — The  law  prescribes  no  definite  meas- 
ure of  damages  in  such  a  case,  but  leaves  the  amount  of  damages 
to  the  sound  discretion  of  the  jury,  taking  into  consideration  all  the 

I  circumstances  attending  the  occurrence  of  the  injury.     (Id.) 

20.  Action  for  Personal  Injuries — Fall  op  Fan  in  Theater — 
Res  Ipsa  Loquitur — Instructions. — Where  a  fan  which  was  in- 
stalled in  a  theater,  and  which  was  exclusively  within  the  charge 
and  control  of  the  owner  thereof,  pulled  or  dropped  away  from 
its  motor  bearings  and  fell  and  injured  one  of  the  patrons,  the 
accident  was  such  as  to  make  applicable,  in  an  action  against  such 
owner' for  the  injuries  thus  caused,  instructions  as  to  a  presumption 

'  of  negligence  under  the  rule  of  res  ipsa  loqwtur.  (Haun  v.  Tally, 
585.) 

31.  Improper  Release  op  Employee. — The  fact  that  the  employee 
who  installed  the  fan  was  improperly  exculpated  in  such  action  is 
not  a  matter  of  which  the  owner,  who  was  held  liable,  is  in  a  position 
on  appeal  to  complain.     (Id.) 

22.  Special  Damages  —  Proof  —  Instructions. — In  such  action  the 
court  properly  instructed  the  jury  that  the  expenses  incurred 
by  the  plaintiff  for  services  of  physicians  and  the  value  of  time  lost 
were  "subjects  of  direct  proof,  and  are  to  be  determined  only  on 
the  evidence  which  the  jury  has  before  it/'  while  the  other  ele- 


Digitized  by  VjOOQIC 


870  Nbguoencb. 


NEGLIGENCE  (Continued). 

ments  of  damage  were  from  necessity  left  to  the  sound  diflcretioii 
of  the  jury.     (Id.) 

23.  Proof  op  Nequoence  —  Instructions. — In  such  action,  where 
the  general  charge  of  the  court  as  given  advised  the  jury  that  the 
burden  was  upon  the  plaintiff  to  sustain  the  allegations  made,  there 
was  no  error  of  a  substantial  nature  in  refusing  to  give  a  par- 
ticular inst^ruction  offered  by  the  defendant  which  narrated  the 
several  things  contained  in  the  charging  part  of  the  compkunt  ae 
constituting  negligence  and  advised  the  jury  that  plaintiif  waft 
required  to  make  proof  thereof.     (Id.) 

£4.  Action  vob  Damages  fob  Personal  Injuries  —  BssAKme  of 
BopE  —  Want  of  Satisfactort  Explanation  —  Inference  — 
Finding.-*— In  an  action  for  damages  for  personal  injuries 
suffered  by  plaintiff  through  the  breaking  of  a  rope  which  was 
being  used  by  defendant's  employees,  including  phiintiff,  in  putting 
back  and  placing  a  dump-car  upon  the  track  off  which  it  had  roUed, 
if  the  evidehce  produced  by  the  plaintiff  riiowing  his  injury  by  rea- 
son of  the  breaking  of  the  rope  is  sueh  as  to  raise  an  infefenee 
of  negligence,  in  the  absence  of  a  satisfactory  explanation  of  the 
circumstances  on  the  part  of  the  defendant,  it  cannot  reasonably 
eomplain  against  the  finding  of  such  negligence.  (Duran  v.Tellow 
Aster  Min.  etc  Co.,  633.) 

25.  Cause  of  In jurt'— Control  of  Defbni>ant  —  EhmoNGE  of 
Want  of  Care. — ^When  a  thing  which  causes  injury  is  shown  to  be 
under  the  management  and  control  of  the  defendant,  and  the  aeci- 
dent  is  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  a  want  of  care.     (Id.) 

26.  Spontaneous  Exclamations  —  Admiss3ilitt  as  Evidengb. — 
In  an  action  for  damages  for  personal  injuries,  evidence  of  a  spon- 
taneous declaration  uttered  by  the  plaintiff  at  the  time  of  the  injury 
is  admissible.     (Id.) 

27.  Measure  of  Damages — Instructions. — In  an  action  for  dam- 
ages for  personal  injuries,  it  is  not  error  to  instruct  the  jury  that  "if 
from  the  evidence  in  this  case,  the  jury  should  find  that  the  plaintiff 
has  sustained  damages  as  alleged  in  his  complaint,  then,  to  enable 
the  jury  to  estimate  the  amount  of  such  damages,  it  is  not  neces- 
sary that  any  witness  should  have  testified  or  expressed  an  opinion 
as  to  the  amount  of  such  damages,  but  the  jury  may  make  such 
estimate  from  the  evidence  in  the  case  and  by  considering  them  in 
connection  with  their  own  knowledge  and  experienoe  in  the  affairs 
of  life,"  where  in  other  instructions  the  jury  is  plainly  told  that 
if  they  find  for  the  plaintiff  they  should  award  to  him  onJ|y  such 
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actual  damages  as  the  evidence  shoved  that  he  had  sustained  .  .  .  ," 
taking  into  consideration  his  loss  of  earnings  (if  any),  necessary  ex- 
penses in  medical  and  surgical  aid,  so  far  as  the  same  appear  in 
evidence  in  this  case   (if  any)."     (Id.) 

E8.  Amount  op  Damaoss  Awaedkd — Evidenoe. — In  this  action  for 
damages  for  personal  injuries,  in  view  of  the  fact  that  the  plain- 
tiff was  compelled  to  undergo  much  suffering  and  there  was  evi- 
dence tending  to  show  permanent  disability  affecting  two  fingers 
of  his  right  hand,  and  other  disabilities  still  continuing  at  the  time 
of  the  trial,  which  was  nearly  two  years  after  the  date  of  the  acci- 
dent, there  was  no  such  discrepancy  between  the  evidence  and  the 
amount  of  the  damages  awarded  as  to  raise  an  inference  that  the 
verdict  must  have  been  influenced  by  passion  or  prejudice  on  the 
part  of  the  jury.     (Id.) 

29.  Action  foe  Pebsonal  Injuries  —  Extent  op  Injuries — Find- 
ings— Evidence. — In  this  action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  as  a  result  of  his  collision  while 
riding  a  bicycle,  with  an  automobile  driven  by  the  defendant,  the 
findings  of  the  trial  court  with  respect  to  the  extent  of  the  plain- 
tiff's injuries  were  justified  by  the  evidence.  (Sprogis  v.  Butler, 
647.)  ^  ' 

30.  Dbeailmsnt    op    Car — Bbs    Ipsa    Loquitue^-Pleading — Pbooi^— 

Instructions. — Where  in  an  action  for  damages  for  personal 
injuries  received  by  a  passenger  upon  one  of  the  cars  of  a 
railway  company  which,  through  the  alleged  negligence  of  the  lat- 
ter, was  derailed  while  rounding  a  curve,  the  complaint  is  fairly 
open  to  the  construction  that  both  general  negligence  on  the  part 
of  the  defendant  in  the  management  and  operation  of  itis  ear,  and 
also  specific  acts  of  negligence  on  its  part  in  maintaining  a  defec- 
tive track  and  in  rounding  the  curve  at  a  dangerous  rate  of  speed, 
are  mingled  in  the  same  averment,  and  the  case  is  tried  upon  the 
theory  that  the  allegations  of  the  complaint  are  such  that  upon 
proof  of  the  accident  and  resulting  injury  a  presumption  of  negli- 
gence upon  the  part  of  the  defendant  arises,  and  the  court  so  in- 
structs the  jury,  the  defendant  may  not  for  the  first  time  upon 
motion  for  a  new  trial,  or  upon 'appeal,  raise  the  objection  that  the 
giving  of  instructions  based  upon  the  rule  of  res  ipsa  loquitur 
was  error,  the  plaintiffs  having  failed  to  prove  that  the  accident 
was  caused  by  the  specific  acts  of  negligence  alleged  in  their  com- 
plaint. (Bourguignon  v.  Peninsular  By.  Co.,  689.) 
81.  Character  op  Accident  —  Presumption  op  Negligence  —  How 
Overcome. — ^Where  an  accident  is  of  such  a  character  that  it 
speaks  for  itself  and  raises  a  presumption  of  negligence,  the  de- 
fendant will  not  be  held  blameless  except  upon  a  showing  either  of 
a  satisfactory  explanation  of  the  accident,  that  is,  an  affirmative 
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showing  of  a  definite  cause  for  the  accident  in  which  cause  no  ele- 
ment of  negligence  on  the  part  of  the  defendant  inheres,  or  of  such 
care  in  all  possible  respects  as  necessarily  to  lead  to  the  conclusion 
that  the  accident  could  not  have  happened  from  want  of  care,  but 
must  have  been  due  to  some  unpreventable  cause,  although  the  exact 
cause  is  unknown.  (Opinion  of  supreme  court  on  denying  hearing.) 
(Id.) 

32.  Accident  to  Passenger — Degree  of  Care — Proof. — In  the  latter 
case,  inasmuch  as  the  process  of  reasoning  is  one  of  exclusion, 
the  care  shown  must  be  satisfactory  in  the  sense  that  it  covers 
all  causes  which  due  care  on  the  part  of  the  defendant  might  have 
prevented.  In  the  case  of  an  accident  to  a  passenger  in  the  course 
of  transportation  by  a  railway  company,  the  explanation  or  care 
shown,  as  the  case  may  be,  must  be  satisfactory  in  the  sense  that 
the  carrier  is  held  to  a  very  high  degree  of  care.  (Opinion  of 
supreme  court  on  denying  rehearing.)      (Id.) 

83.  Exercise  of  Due  Care — Burden  of  Proof. — In  such  case,  the 
defendant  is  not  obliged  to  overcome  the  presumption  of  negligence 
by  a  preponderance  of  evidence,  but  it  is  suflScient  for  him  to  give 
such  proof  of  the  truth  of  his  explanation  or  of  his  contention  that 
he  exercised  due  care  in  all  particulars  as  to  offset  the  presumption 
in  the  minds  of  the  jury  and  produce  a  balance  in  their  minds  on 
the  question  of  its  truth.  Throughout  the  plaintiff  must  prove  his 
case  by  a  preponderance  of  evidence.  (Opinion  of"  supreme  court 
on  denying  rehearing.)      (Id.) 

34.  Conflicting    Evidencb  —  Findings  —  Appeal. — ^In    an    action    for 

damages  for  personal  injuries  sustained  through  having  been 
struck  by  an  automobile,  the  findings  of  the  trial  court  based 
on  conflicting  evidence  may  not  be  disturbed  on  appeal.  (Warner 
V.  Bertholf,  776.) 

35.  Use  of  Street  by  Pedestrian. — A  pedestrian  has  a  right  to  the 

use  of  the  street  in  the  pursuit  of  her  intention  to  board  a  street- 
car.    (Id.) 

36.  Duty  of  Pedestrian  Boarding  Street-car. — Where  a  street- 
car which  a  person  desires  to  board  stops  some  distance  beyond  the 
customary  stop-sign,  such  person,  after  she  has  once  assured  her- 
self that  no  automobile  or  other  vehicle  is  approaching  on  her  side 
of  the  street,  is  not  bound  to  continue  looking  behind  her  while 
walking  along  the  street  in  order  to  board  such  car.     (Id.) 

37.  Duty  of  Automobile  Driver. — It  is  the  duty  of  the  driver  of  an 

automobile  to  see  persons  on  the  road  in  front  of  her  where  her 
view  is  unobstnicted.     (Id.) 

See  Employer  and  Employee,  6;  Evidence,  12;  Leases,  5-^; 
Municipal    Corporations,   1,   2;    Pleading,    1;    Workmen*s  Com- 

s    pensaCion  Act^  1. 
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NE^  TRIAL. 

Newly  Discovered  Evidence.— A  trial  court  does  not  abuse  its  dis- 
cretion   in    refusing    a    new    trial    applied    for    on    the    ground    of 
newly  discovered  evident  e  where  the  new  evidence  is  merely  cumu- 
lative.    (Lutge  V.  Dubuque  Fire  Ins.  Co.,  658.)^ 
See  Appeal,  1,  9,  19,  34. 

NONSUIT. 

When  Proper. — A  court  may  grant  a  nonsuit  only  when,  disregard- 
ing the  conflicting  evidence  and  giving  to  plaintiff's  evidence 
all  the  value  to  which  it  is  legally  entitled,  therein  indulging 
in  every  legal  inference  which  may  be  drawn  from  the  evidence,  the 
result  is  a  determination  that  there  is  no  evidence  of  sufficient 
substantiality  to  support  a  verdict  in  favor  of  plaintiff  .if  such 
verdict  was  given.     (Grantham  v.  Ordway,  758.) 

Bee  Appeal,  4,   6;,  Drafts;   Employer  and  Employee,  6;   Negli- 
gence, 7;  Pleading,  4;  Quieting  Title,  1,  2,  4,  5. 

NONUSBB.    See  Easements,  1. 

NOTICE.  See  Agency,  1,  4;  Appeal,  8;  Contracts,  10;  Courts; 
Employer  and  Einployee,  1,  2;  Mechanics'  Liens,  2,  18,  19; 
Municipal  Corporations,  7,  8;  Summons,  2;  Taxation,  10. 

NUISANCES. 

1.  J^uNiciPAL  Corporations — ^Excavations  Under  Sidewalks — Iron 
Gratings. — An  abutting  owner,  whose  title  extends  to  the  center 
of  the  street,  may  excavate  a  vault  or  cellar  under  the  sidewalk, 
and  with  the  permission,  express  or  implied,  of  the  city  authori- 
ties, may  insert  in  the  sidewalk,  for  the  purpose  of  admitting 
light  and  air  to  the  vault  or  cellar,  an  iron  grating,  or  other  similar 
device,  if  safely  and  properly  constructed,  and  such  contrivance  in 
the  sidewalk  is  not  a  nuisance  per  se.  (Bunyon  v.  City  of  Los 
Angeles,  383.) 

2.  Bepairs — Duty  op  Owner. — If  such  abutting  property  owner 
making  the  excavation  and  constructing  the  grating,  coal-hole,  or 
other  similar  device  in  the  sidewalk  does  so  with  the  permission  of 
the  proper  city  authorities,  and  the  work  is  not  inherently,  in  its 
nature  and  character,  a  nuisance  per  se,  such  owner  is  liable  only 
in  the  event  that  he  fails  to  use  ordinary  care  and  diligence  in  con- 
structing the  grating  or  other  similar  contrivance  and  keeping  it  in 
such  repair  that  it  shall  be  as  safe  for  the  use  of  the  public  as  any 
other  part  of  the  sidewalk.     (Id.) 

See  Injunction,  5. 
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OPTION.    See  Contracts,  21;  Leases^  12. 
OBDINANOES.    See  Evidence,  4;  Pleading,  6j  TaxatioB|  Ou 
PAEEfNT  AND  CHILD.    See  Injunction,  L 
PARES.    See  Municipal  Corporations,  8. 

PASTIES. 

Pleading  —  Action  upon  Joint  and  Sevi&aii  Lub^tty  —  Right  to 
Proceed  Against  Certain  Defendants  Only — Judgment. — In  an 
action  prosecuted  against  several  defendants  upon  their  joint  and 
several  liability,  the  plaintiff  may,  under  section  414  of  the  Code 
of  Civil  Procedure,  proceed  against  such  of  the  defendants  as  have 
been  served  with  process  as  if  they  were  the  only  defendants,  and 
the  court  may  render  a  several  judgment  against  any  defendant 
therein  without  regard  to  the  liability  of  any  other  defendant. 
(Bakersfleld  Co.  v.  Bakersfield  etc  Co.,  703.) 
See  Judgments,  10;  Mortgages^  2;  Venue,  1,  2;  Workmen'a 
Compensation  Act,  l-^» 

PARTITION. 

Easements  —  Partition  of  Lands  Held  in  Common  —  Servitcdes 
Reserved. — Where  tenants  in  common  of  a  tract  of  land  partition 
it  between  them,  the  one  taking  the  southern  half  reserving  certain 
servitudes  in  the  northern  half  conveyed  \to  his  former  cotenant, 
the  servitudes  or  easements  reserved  can  be  charged  only  against 
the  property  covered  by  the  partition  deed  and  not  against  adjoin- 
ing property  subsequently  acquired  by  the  servient  owner,  section 
1106  of  the  Civil  Code  relating  to  subsequently  acquired  title  pass- 
ing by  operation  of  law  having  no  application  to  such  case. 
(Parker  v.  Swett,  68.) 

PARTNERSHIP. 

1.  Action  Against— Finding  as  to  Existence  oi* — Sutficiency  of 
Evidence. — In  this  action  against  three  alleged  members  of  a  co- 
partnership, there  was  sufficient  evidence  to  support  the  finding  of 
the  trial  court  that  a  copartnership  was  not  shown  to  have  existed 
between  the  defendants  so  as  to  render  one  of  them  liable  upon 
the  obligations  created  as  between  the  other  two  and  the  plaintiff. 
(Auditorium   Co.   v.    Barsotti,    592.) 

2.  Admissibiuty  of  Parol  Evidence. — ^Where  one  of  the  defend- 
ants in  such  action  had  merely  pledged  his  credit  at  a  certain 
bank  that  the  other  two  might  secure  certain  money,  in  considera- 
tion of  his  receiving  one-third  of  the  profits  to  be  derived  from 
the  enterprise  contemplated  by  the  other  two  defendants,  and  such 
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monej  was  to  be  repaid  out  of  the  first  profits,  the  court  properly 
admitted  parol  evidence  to  show  that  he  was  not  a  partner,  not- 
withstanding the  terms  of  the  written  agreement  between  the  de- 
fendants strongly  indicated  that  relationship  between  them,  where 
the  plaintiff  had  no  knowledge  of  the  existence  of  any  partnership 
relationship  between  the  three  defendants  and  did  not  extend  credit 
to  them  upon  the  belief  that  such  relationship  existed.  (Id.) 
3.  What  Constitutes  —  Division  of  Pbotits  not  SumciENT.— 
The  mere  oral  agreement  between  two  or  more  persons  to  divide  the 
profits  of  an  undertaking  is  not  sufficient  to.  constitute  them  part- 
ners. It  is  the  association  of  two  or  more  persons  for  the  purpose 
of  carrying  on  business  together*  which  is  tho  distinguishing  feature 
of  a  partnership.  (Id.) 
See  Judgments,  12. 

PAYMENT.    See  Guaranty,  Z;  Taxation,  8;  Vendor  and  Vendee,  4. 

PENALTIES.    &ee  Criminal  Law,  16,  20. 

PERFOBMANC£.    See  Contracts,  38;  Mechanics'  Liens,  15,  18. 

PERSONAL  INJURIES.    See  Negligence. 

PLACE.    See  Venue,  3. 

PLEADING. 

1.  Negligence — Complaint  Insufficient. — Although  it  is  not  neces- 
sary for  the  term  ''negligence"  to  be  used  in  pleading,  it  is 
necessary  for  it  to  appear  by  direct  ayerment  thit  acts  causing 
an  injury  were  done  negligently,  where  the  facts  do  not  state 
a  cause  of  action  unless  done  negligently,  unless  the.  facts  themselves 
necessarily  exclude  any  hypothesis  other  than  that  of  negligence. 
(South  V.  County  of  San  Benito,  13.) 

2.  Statutobt  Mods  of   Pleading   not  Exclusive.  —  While    section 

458  of  the  Codo  of  CXvil  Procedure  provides  that  the  statute  of 
limitations  may  be  pleaded  as  a  bar  to  any  action,  by  giving  the 
number  of  the  section  and  subdivision  thereof  relied  on,  such  mode 
of  pleading  is  not  exclusive.     (Franklin  v.  Southern  Pacific  Co.,  31.) 

3.  Deitubrer  to  Amend  Complaint  Sustained — ^Refusal  of  Fur- 
ther Amendment — Eerob. — Although  an  amended  complaint  was 
the  third  attempt  of  the  pleader  to  state  a  cause  of  action, 
it  was  error,  upon  sustaining  a  demurrer  thereto,  to  refuse 
to  allow  a  further  amendmeut,  unless  it  was  clear  to  the  trial 
court  that  it  could  not  be  amended  so  aa  to  obviate  the  objections 
made  thereto.     (Hamer  r.  Ellis,  57.) 
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4.  Demurrer   to    Complaint   Overruled  —  Motion    fob   Nonsuit. — • 

Where  an  objection  to  the  form  of  an  action  goes  to  the  ques- 
tion of  whether  or  not  the  complaint  states  a  cause  of  action, 
and  this  question  has  been  decided  by  the  trial  court  in  over- 
ruling  a  demurrer  to  the  complaint,  the  question  is  not  proper  for 
consideration  on  motion  for  a  nonsuit.     (Parker  v.  Swett,  68.) 

5.  Amended  Complaint — Demurrer. — Where  a  complaint  has  been 
amended,  the  suffidencj  of  the  last  pleading  is  alone  in  question 

on  a  demurrer.     (Church  v.  Orady,  1^4.) 

6.  In  pleading  a  municipal  ordinance  or  a  right  derived  therefrom 
it  is  sufficient,  under  section  459  of  the  Code  of  Civil  Procedure, 
to  refer  to  it  by  its  title  and  the  date  of  ite  passage.     (Id.) 

7.  General  Demurrer  —  Insuppicient  Facts. — Where  the  question 
of  the  sufficiency  of  a  complaint  to  withstand  a  general  demurrer 
arises,  courts  have  always  discriminated  between  insufficient 
facts  and  an  insuffi^cient  statement  of  facts,  and  where  the 
necessary  facts  are  shown  by  the  complaint  to  exist,  although  in- 
accurately or  ambiguously  stated  or  appearing  by  necessary  implica- 
tion, the  judgment  will  be  sustained.     (Id.) 

8.  Conversion — Title — Striking  Out   Second  Defense — When   not 

Prejudicial. — Where,  In  an  action  for  damages  for  the  conversion 
of  personal  property,  the  matter  of  plaintiff's  title  to  the  prop- 
erty is  fully  covered  and  put  in  issue  by  the  allegations  of  the 
complaint  and  the  first  defense  pleaded,  and  the  court  makes  a 
finding  thereon,  the  defendant  is  not  prejudiced  by  a  ruling  of  the 
court  sustaining  a  general  demurrer  to  a  second  defense  pleaded 
which  only  puts  in  issue  the  same  matter.  (Schutlzer  v.  Taylor, 
322.) 

8a.  Corporate  Existence — Tnsuppicibnt  Allegation. — ^A  complaint 
in  an  action  by  a  corporation  which  alleges  that  it  was  incor- 
porated on  or  about  a  stated  date,  but  which  does  not  allege 
that  it  continued  to  be  such  corporation  for  or  at  any  time  there- 
after, or  that  it  was  a  corporation  at  the  time  of  any  of  the 
transactions  referred  to  in  its  pleading,  or  at  the  time  of  the 
institution  of  the  action,  is  demurrable.  (Consolidated  Con.  Co. 
V.  McConnell,  443.) 

9.  Action    to    Cancel   Documents  —  E'xistence   op  —  Insuppicient 

Complaint. — Where  the  main  purpose  of  an  action  is  to  h^ve  cer- 
tain documents  rescinded,  canceled,  and  surrendered,  and  there  is 
no  allegation  in  the  complaint  that  such  documents  ever  in  fact 
came  into  being  or  were  in  existence  or  in  the  possession  of  or 
under  the  control  of  the  defendant  at  the  time  the  action  was 
begun,  the  complaint  is  insufficient,     (Id.) 
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10.  Becovebt    op    Monet  —  Bona    Fide    Stockholders  —  Essential 

Allegations. — Allegations  that  the  defendant  used  the  corporation 
as  a  "tool  and  catspaw"  of  himself  and  a  fellow-conspirator,  and 
as  a  "means  and  instrumentalitj  of  defrauding  and  swindling  the 
public,  hj  which  process  he  wrongfully  and  fraudulently"  received 
from  the  corporation  a  stated  sum  of  money  ''paid  into  said  com- 
pany by  the  public  as  the  proceeds  of  plaintiff's  stock,"  are  en- 
tirely insufficient  to  base  a  right  of  action  in  favor  of  the  cor« 
poration  for  the  recovery  of  the  money,  where  there  is  no  allegation 
as  to  the  existence  of  bona  fide  stockholders  of  the  corporation  not 
parties  to  the  wrongful  acts.     (Id.) 

11.  Order  Sustaining  Demurrer  Without  Leave  to  Amend  —  Dis- 

cretion.— The  refusal  of  leave  to  amend  after  sustaining  a 
demurrer  to  a  fifth  amended  complaint  is  not  an  abuse  of  discre- 
tion.    (Id.) 

12.  Counterclaim  —  Bes  Judicata. — In  an  action  to  recover  the 
purchase  price  of  certain  personal  property  sold  and  delivered, 
the  contention  that  one  of  the  causes  of  action  set  up  as  a 
counterclaim  had  been  adjudicated  in  a  former  action  is  not  tenable, 
where  such  counterclaim,  although  pleaded  in  such  former  action, 
did  not  exist  at  the  time  of  the  commencement  thereof,  but  matured 
some  months  later,  and,  therefore,  was  not  adjudicated  in  that 
case.     (Bauer's  Law  etc  Co.  v.  S.  Proctor  Co.,  5^.) 

18.  Waiter  or  EIstoppel  as  to  Defense. — If  the  plaintiff  relies 
on  waiver  or  estoppel  as  to  any  defense  which  would  other- 
wise  be  available  to  the  defendant  under  the  facts  stated  in  the 
complaint,  the  facts  constituting  such  waiver  or  estoppel  must  be 
pleaded  in  the  first  instance.     (Greely  v.  Noble,  628.) 

14.  QpncB  OP  Supplemental  Complaint. — A  complaint  (or  one  as 
amended)  and  a  supplemental  complaint  are  to  be  considered 
as  separate  pleadings,  the  office  of  the  supplemental  complaint 
being  merely  to  bring  to  the  notice  of  the  court,  and  the  opposite 
party,  matters  which  occurred  after  the  commencemlwit  of  the  action, 
and  which  do,  or  may,  affect  the  rights  asserted  and  the  relief  asked 
in  the  action,  as  originally  instituted.  (Conlin  v.  Southern  Pacific 
B.  B.  Co.,  733.) 

See  Agency,  2;  Appeal,  21;  Contracts,.  17,  25;  Criminal  Law, 
22;  Divorce,  29,  33;  Equity;  Fraudulent  Conveyances,  1;  In- 
surance, 1;  Judgments,  5,  6;  Landlord  and  Tenant,  1;  Life 
Insurance,  4;  Mechanics*  Liens,  20;  Mortgages,  3;  Negligence, 
1,  11,  30;  Promissory  Notes,  4;  Public  Officers,  4-7;  Quieting 
Title,  6,  9,  10;  Street  Law,  1,  5,  12,  17;  Waters  and  Water- 
^       courses,  4, 
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POLICE  POWER. 

1.  Health  Reoulation — ^Discretion  op  Liegislatube. — The  adoption 

of  measures  for  the  protection  of  the  public  health  is  a  valid 
exercise  of  the  police  power  of  the  state  as  to  which  the  legis- 
lature is  necessarily  vested  with  large  discretion  not  only  in  de- 
termining what  are  contagious  and  infectious  diseases,  but  also  in 
adopting  means  for  preventing  the  spread  thereof.  (In  re  John- 
son, 24a.)        , 

2.  APFUcnoN  With  Contagious  Disease  —  IsoLATioN.—The  isola- 
tion of  one  afflicted  with  a  contagious  or  infectious  disease  is  a  jen- 
sonable  and  projper  measure  to  prevent  the  increase  and  spread 
thereof.     (Id.) 

8.  Abuse  op  Authobity  Delegated  —  Quabantinb. — ^The  fact  that 
the  authority  delegated  to  those  charged  with  the  duty  of  enforcing 
the  law  may,  in  a  given  case,  be  abused,  is  no  legal  reaaon  for  deny- 
ing the  power  to  quarantine  summarily  in  a  case  where  grounds  there- 
for concededly  exist.     (Id.) 

4.  Quarantine  Regulations — Judicial  Determination  op  Infection 
Unnecessary. — It  is  not  necessary  that  it  be  first  judicially 
established  by  some  proceeding  in  court  that  a  person  is  afflicted 
with  a  contagious  disease  before  that  person  can  be  subjected  to 
quarantine  regulations.     (Id.) 

POSSESSION.    See  Contracts,  30;  Landlord  and  Tenant,  12. 

PRESUMPTIONS.  See  Appeal,  37;  Criminal  Law,  21;  Deeds,  13; 
Divorce,  4,  34;  ESridence,  2,  14,  15;  Guaranty,  3;  Leases,  3, 
12;  Street  Law,  15. 

PRIVILEGED  COMMUNICATIONS.    See  Fraudulent  Conveyances,  4. 

PROFITa 

1.  Determination  of  Meaning. — The  terms  "profits"  and  "net  prof- 

its" depend  for  their  meaning  upon  the  nature  of  the  business 
and  properties  with  respect  to  which  they  are  employed.  (Cuneo 
V.  Giannini,  348.) 

2.  Net   Prowts  —  Trading   Corporation. — As  applied  to   a   trading 

corporation  which  makes  its  main  profits  in  buying,  selling,  ex- 
changing, and  generally  handling  both  real  estate  and  personal  prop- 
erties and  securities,  investing,  enhancing,  and  turning  over  its 
capital  through  the  process  of  dealing  in  the  main  in  property  in 
kind,  the  term  "net  profits"  means  not  merely  the  difference  between 
the  receipts  and  disbursements,  but  also  the  difference  between  the 
original  and  the  increased  value  of  its  assets.     (Id.) 

3.  Interpretation  by  Parties. — ^The  meaning  to  be  given  the  term 

"net   profits'*   as   employed   by   the   parties   to   a  given   eontraet. 
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PBOFITO  (Continued), 

if  the  same  is  doubtful,  most  be  detennined  in  eome  measure  at  least 
bj  the  interpretation  which  the  parties  themselves  placed  upon  it 
during  the  life  of  the  agreement  in  which  it  was  used.     (Id.) 

PROHIBITION. 

Acts  Within  Jubisdiotion  of  Superior  Court. — A  superior  court 
being  a  court  of  general  jurisdiction,  prohibition  will  not  lie 
to  prevent  such  court  from  proceeding  to  hear  and  determine  a 
certain  action  and  continuing  in  force  a  temporary  injunction  re- 
straining the  plaintiff  and  the  sheriff  from  selling  certain  prop- 
erty under  execution,  even  though  the  complaint  in  the  action 
fails  to  state  facts  sufficient  to  warrant  the  action  of  the  court. 
(Kelsey  v.  Superior  Court,  329.) 

PROMISSORY  NOTES. 

1.  Written   Instrument— Promissort  Note  or  Ouabantt— Monet 

Payable  as  Dividends  on  Stock — Mortgage  as  Security — Assign- 
ABiUTY. — ^A  writing,  secured  by  a  mortgage,  in  the  form  of  a  prom- 
ise to  pay  one  thousand  five  hundred  dollars  on  or  before  two  years 
fiom  its  date,  with  interest  after  maturity,  and  reciting  that  the 
payee  has  received  from  the  maker  certain  shares  of  corporation 
stock,  on  which  the  maker  guarantees  divid<ends  for*  two  years 
of  $750,  provided  that  if  in  two  years  the  dividends  received 
amount  to  one  thousand  fivje  hundred  dollars,  the  note  is  to  be 
canceled,  and  if  they  do  not  amount  to  $750  each  year,  the  note 
^lall  be  credited  with  the  dividends,  and  the  maker  at  maturity 
shall  pay  the  balance,  is  assignable  under  sections  954  and  1458  of 
the  Civil  Code,  regardless  of  whether  it  be  considered  a  promissory 
note  or  a  guaranty  for  the  payment  of  money.  (Frateesa  v.  Roffy, 
179.) 

2.  CoNTOACT  OP  Indemnity.— ^There  is  nothing  in  the  language  of  the 

note  to  support  the  contention  of  the  respondents  that  the  written 
instrument  constitutes  a  contract  of  indemnity  against  loss  incident 
to  the  purchase  of  the  stock  and  that  no  cause  of  action  could  arise 
therefrom  without  such  loss  by  the  holder  of  both  the  shares  and 
the  note,  and  that  the  note  would  have  no  validity  where  it  had  been 
assigned  without  an  assignment  of  the  shares  also.     (Id.) 

3.  Nature  op  Instrument. — The  instrument  in  question  was  neither 
a  guaranty  nor  a  warranty,  but  a  direct  promise  to  pay 
money  with  a  proviso  for  the  payment  of  the  amount,  in  whole  or 
in  part^  out  of  the  dividends  received  by  the  payee  from  the  shares. 
(Id.) 

4.  Consideration — ^Action  Against  Maker — Violation  op  Covenant 
Running  to  Third  Party. — In  an  action  on  a  promissory  note 
executed  by  the  defendant  to  the  plaintiff  as  part  consulora- 
tion    for    plaintiffs'    interest    in    a   certain   corporation    as    reprc- 
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sented  hj  certain  shares  of  stock  held  by  bim  therein,  which 
was  purchased  by  defendant  under  an  agreement  whereby  plaintiff 
bound  himself  not  to  engage  in  any  business  in  competition  with 
such  corporation  for  a  period  of  five  years,  plaintiff's  violation  of 
such  -clause  was  not  a  matter  which  could  be  made  the  Object  of 
a  cross- c(Hnplaint  by  the  defendant.     (Cavasso  v.  Downey,  521.) 

PROTEST.    See  Taxation,  8,  9. 

PUBLIC  OFFICERS. 

1.  Liability  op  Pubuc  Ofpicees — ^Bule. — ^Under  the  law  of  this 
state,  before  a  public  official  becomes  liable  for  a  breach  of  duty, 
the  duty  must  be  plain  and  mandatory,  the  means  and  ability  to 
perform  it  must  exist,  and  it  must  be  such  as  not  to  involve  the 
exercise  of  any  discretion  on  his  part,  either  as  to  its  performance 
or  nonperformance  or  as  to  the  manner  of  its  performance. 
(South  V.  County  of  San  Benito,  13.) 

2.  Powers    op    Supeevisobs — Nonliability. — Other    than    the    power 

given  by  section  2713  of  the  Political  Code  to  the  boards  of  super- 
visors of  two  counties  to  construct  a  bridge  across  the  line  between 
the  counties  and  to  apportion  the  cost  as  previously  agreed,  the 
supervisors  of  one  county  had  no  authority  to  repair  the  road  in  the 
other  county  where  the  accident  occurred,  or  to  place  warning  signals 
thereon,  and  they  cannot,  therefore,  be  charged  with  liability  under 
the  provisions  of  section  1  of  the  act  of  April  26,  1911  (Stats. 
1911,  p.  1115).     <Id.) 

3.  Peoceedino  pob  Removal — Accusation  Under  Section  772,  Penal 

Code. — An  accusation  presented  under  section  772  of  the  Penal 
Code  is  an  accusation  of  a  public  offense,  to  wit,  neglect  of 
official  duties,  or  misfeasance  in  office,  the  proceeding  being 
criminal,  and,  in  its  nature,  a  prosecution  for  crime,  the  pensJty 
wherefor  is  removal  from  office,  and  a  fine  of  five  hundred  dollars 
that  goes  to  the  informer.     (Dorris  v.  McKaray,  267.) 

4.  Insuppicibnt    Accusation — Want    op    Jurisdiction. — If    an    ac- 

cusation filed  against  a  public  officer  under  section  772  of  the  Penal 
Code  wholly  fails  to  state  a  case  sufficient  to  constitute  an  offense 
under  the  criminal  law  of  the  state,  the  court  is  without  jurisdiction, 
and  the  sentence  or  judgment  is  void,  and  subject  to  collateral 
attack.  (Id.) 
6.  Offense  not  Charged  in  Accusation. — An  acGusation  by  a 
private  citizen  against  a  city  marshal,  filed  pursuant  to  section  772 
of  the  Penal  Code,  for  neglect  in  the  performance  of  official  duty, 
fails  to  state  facts  constituting  an  offense  known  to  the  criminal  law 
of  this  state,  where  it  is  alleged  that  he  failed  to  cause  the  arrest 
or  prosecution  of  women  whom  be  knew  were  occupying  and  living 
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PUBLIC  OFFICERS  (Continued). 

-  in  houses  of  prostitution  oi>enIy  and  notoriously,  and  dressing  and 
conducting  themselves  in  a  vile  and  indecent  manner,  no  warrant  for 
their  arrest  having  been  delivered  to  him,  and  the  crime  not  having 
been  committed  in  his  presence.     (Id.) 

6.  BeMOVAL    of     PeAC£    OinCEK — FaILUEE    to     AlKKEST    FOR     MlSDB- 

MEANOR — Essential  Facts. — ^Where  it  is  sought  to  remove  a  peace 
officer  from  his  office  upon  the  ground  that  he  **has  refused  or 
neglected  to  perform  the  official  duties  pertaining  to  his  office,"  in 
that  he  has  refused  or  neglected  to  arrest,  for  a  crime  amounting 
to  a  misdemeanor  only,  some  person  whom,  it  is  claimed,  it  was  his 
duty  to  arreet — no  warrant  for  such  arrest  having  been  issued — two 
things  are  essential:  (1)  That  the  person  whom  it  is  claimed  should 
have  been  arrested  committed  or  attempted  to  commit  a  misde- 
meanor; ancL  (2)  that  the  misdemeanor  was  committed  or  attempted 
to  be  committed  in  the  officer's  presence.     (Id.) 

7.  Charge  That  Ophcer  "Permits"  Commission  of  Misdemeanors- 

Affirmative  Acts  not  Implied. — An  allegation  in  an  accusa- 
tion by  a  private  citizen  whereby  it  is  sought  to  remove  a  city 
marshal  from  office,  pursuant  to  the  provision  of  section  772  of  the 
Penal  Code,  that  such  officer  "permits"  certain  persons  to  commit 
certain  alleged  misdemeanors,  amounts  to  no  more  than  that  having 
received  no  warrant  issued  upon  a  complaint  sworn  to  by  some  person 
moved  thereto  by  a  proper  sense  of  civic  duty,  and  not  having  seen 
"committed  in  his  presence"  any  acts  sufficient  to  constitute  any  of 
the  offenses  denouhced  by  the  Penal  Code^  he  made  no  arrests. 
(Id.) 
See  Contracts,  1;  Deeds,  11« 

QUIETING  TITLB. 

1.  Disclaimer  by  One  Defendant — Nonsuit  as  to  All  Defendants. 

In  an  action  to  quiet  title  to  certain  easements,  the  granting  of 
a  nonsuit  in  favor  of  all  defendants  was  clearly  erroneous  as  to 
one  of  the  defendants  who  had  expressly  disclaimed  any  interest 
in  the  rights  sought  to  be  quieted.     (Parker  v.  Swett,  68.) 

2.  Nonsuit   as   to    All   Easements  —  Admission    That   Plaintiff 

Entitled  to  Some. — A  judgment  of  nonsuit  as  to  aU  easements 
claimed  by  plaintiff  should  be  reversed  when  defendants  concede 
that  plaintiff  is  entitled  to  three  of  the  easements  claimed.     (Id.) 

3.  Statute  of  Limitations — ^Right  op  Way  for  Pipe-line. — In  order 

for  the  statute  of  limitations  to  run  against  a  cause  of  action 
to  quiet  title  in  plaintiff  to  a  right  of  way  for  a  pipe-line,  there 
must  be  positive  and  definite  evidence  of  an  adverse  claim  and  an 
adverse  holding.     (Id.) 
40  Cal.  App. — 56 
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QUIETING  TITLE  (Continued). 

4.  Nonsuit — Peopeely  Denied  Where  Substantial  Intkbbst  Shown. 
In  an  action  to  quiet  title,  where  plaintifF  shows  title  to  a  two- 
thirds  interest,  a  nonsuit  is  properly  denied.  (Bublitz  t.  Beeves, 
75.) 

5.  Denial  op  Nonsuit—Evidenob  Suppued  on  Puetheb  Hearing. — 
If,  after  the  denial  of  a  nbneuit,  evidence  is  introduced  on 
further  hearing,  and  upon  the  conclusion  of  the  whole  caae  there 
is  evidence  upon  the  ma;terial  issues  warranting  the  submission  of 
the  cause  to  the  jurj,  the  question  of  whether  the  court  erred  in 
denying  the  nonsuit  becomes  of  no  consequence.     (Id.) 

6.  Tax  Deed  Set  Out  in  Answer — ^Failure  to  Deny  by  Afudavit — 
Admission  of  Genuineness. — The  genuineness  and  due  execution 
of  a  tax  deed  set  up  in  defendant's  answer  in  an  action  to  quiet 
title  is  admitted  under  section  448  of  the  Code  of  Civil  Procedure 
by  failure  of  the  plaintiff  to  file  an  affidavit  denying  the  same. 
(Id.) 

7.  Estoppel    from    Denying    Validity. — ^But    such    admission    of 

the  genmnenese  and  due  execution  of  the  tax  deed  does  not  estop 
the  plaintiff  from  denying  its  validity  in  any  other  respect.     (Id.) 

8.  Tax   Title— Evidence — ^Deed   to   State. — In   an   action   to  quiet 

title  where  defendant  claims  title  under  a  tax  deed,  it  is  essential 
for  him  to  produce  in  evidence  a  deed  to  the  state  as  well  as  a  deed 
from  the  state;  a  recital  in  the  deed  from  the  state  that  the  prop- 
erty was  eold  and  conveyed  to  the  state  for  nonpayment  of  taxes  it 
insufficient.     (Id.) 

9.  Pleading — Debaignment  or  Title  —  Ownership — Conclusion  of 

Law. — ^Where  the  plaintiff  in  an  action  to  quiet  title  pleads  the 
specific  and  detailed  facts  of  her  ownership  and  right  of  pos- 
session to  the  property  in  controversy  and  her  special  equities 
growing  out  of  the  relations  of  the  parties,  the  further  alle- 
gation that  ''by  the  proceedings  hereinabove  mentioned  the  plain- 
tiff has  become,  and  by  such  proceedings  she  now  is,  the  owner 
of  said  real  property  and  of  the  whole  thereof,"  is  but  a  conclu- 
sion of  law,  the  denial  of  whi<;h  in  the  answer  will  raiae  no  issue. 
(Davies  v.  Bamsdell,  424.) 

10.  Insuppicient  Answer— Judgment  of  Pleadings. — ^Where  in  sueh 

action  the  only  denial  was  of  the  conclusion  of  law  that  the 
plaintiff  was  "the  owner  of  said  property  and  the  whole  thereof,** 
the  court  properly  granted  plaintiff's  motion  for  judgment  on  tha 
pleadings.     (Id.) 

11.  Findings  of  Ownership-Judgment. — In  an  action  to  quiet  title, 
ultimate  findings  of  the  fact  of  ownership  in  the  defendants  and 
lack   of   ownership   in  the  plaintiff   will  support  a  judgment  in 
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QUIETING  TITLE  (Continued). 

■favor  of  the  defendants,  unless  tlie  findings  of  probative  facts 
are  at  variance  "with  such  finding  of  ownership.  (McFarland  v* 
Walker,  508.) 

See  Bight  of  Way,  1,  2. 
KAILBOABS.    See  Deeds,  8,  12. 

BBCEIVEIIS. 

1.  Equity  —  Discretion  —  Presumption. — ^Ekjuity  has  inherent  power 

in  aid  of  its  jurisdiction  to  grant  injunctions  and  to  appoint 
receivers,  and  the  exercise  of  such  power  rests  very  largely  in 
the  discretion  of  the  chancellor.  Every  presumption  is  in  favor 
of  the  regularity  of  the  order.     (Davies  v.  BamsdeU,  432.) 

2.  CJoNFucnNG  AFKDAyiTS — Which  Prevail. — If  there  is  any  con- 
flict in  the  affidavits  presented  to  the  court,  those  in  favor  of  the 
prevailing  party  must  be  taken  as  establishing  the  facts  stated 
therein,  and  also  all  facts  which  may  reasonably  be  inferred  or 
presumed  from  the  direct  and  positive  statements.     (Id.) 

3.  Action  to  Rbmovb  Cloud  raoM  Title — Erroneous  Appointment 

OF  BeceiveR( — ^Appeal. — In  an  action  in  equity  to  remove  a 
cloud  on  title,  an  order  appointing  a  receiver  pendente  lite,  though 
erroneous,  wiU  not  be  reversed  on  appeal  where  the  appellant  had 
no  right  to  the  possession  of  the  property  nor  to  collect  its  rents. 
(Id.) 
See  Divorce,  5-7. 

RBCIAMATION  DISTRICTS. 

'  1.  Reclamation  Board  Act  —  Nature  of  Distriot  —  Formation  — 
Power  of  Legislature. — Redamation  daetricts  are,  in  strictness,  not 
corporations  at  all,  but  rather  governmental  agencies  to  carry  out 
a  specific  purpose — the  agency  ceasing  with  the  accomplishment  of 
the  purpose.  It  would  be  perfectly  legal  and  competent  for  the 
legislature,  delimiting  a  tract  of  land,  itself  to  appoint  a  commis- 
sioner or  commissioners  to  perform  all  o^  the  functions  which,  under 
the  existing  schemes,  are  performed  by  the  trustees  and  the 
assessors.     (Argyle  Dredging  Co.  v.  Chambers,  332.) 

2.  Reclamation  Board  Act— Sacramento  and  San  Joaquin  Drain- 
age District — Purchase  o?  Warrants  by  State — Special  Legis- 
lation.— The  act  of  January  SO,  1919,  "authorizing  the  State  Board 
of  Control  to  purchase  warrants  of  the  Sacramento  and  San  Joaquin 
Drainage  District  issued  in  payment  for  the  expense  of  continuing 
the  construction  of  the  east  levee  of  the  Sutter  By-pass;  appro- 
priating money  therefor,  and  providing  reimbursement  to  the  Stat^ 
of  such  appropriation/'  is  not  unconstitutional  as  violative  of  section 
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RECLAMATION  DISTRICTS  (Continued). 

25,  article  IV,  of  the  state  constitution,  which  prohibits  special  laws 
in  all  cases  where  a  general  law  can  be  made  applicable.     (Id.) 

3.  Lendinp  Credit  op  Statb — Making  Gift — Constitutionaijtt  of 

Act. — Such  act  of  January  30,  1919,  does  not  violate  section  31, 
article  lY,  of  the  state  constitution,  which  prohibits  the  giving  or 
lending  the  credit  of  l^e  state  or  making  a  gift  ''to  any  individual, 
municipal  or  other  corporation  whatever."     (Id.) 

4.  AcTP  OP  Januakt  30,  1919  —  Oonstruotion  op  —  ITppect  of  Ap- 
propriation OP  Moneys.— Such  act  of  January  30,  1919,  is  neither 
more  nor  less  than  an  act  authorizing  the  state  board  of  control  to 
invest  state  money  in  the  warrants  duly 'and  regularly  issued  under 
the  act.  The  fact  that  an  appropriation  of  moneys  was  made  to 
meet  the  anticipated  purchase  did  not  affect  the  power  of  the  legis- 
lature to  make  the  appropriation  or  the  power  of  the  board  to  make 
the  investment.     (Id.) 

REPRESENTATIONS.     See  Streets,  2,  3,  5. 

RESCISSION.    See  Contracts,  10,  29-32;  Sales,  5. 

RESERVATIONS.    See  Contracts,  14. 

RES  IPSA  LOQUITUR.    See  Negligence,  S. 

RES  JUDICATA.     See  Divorce,  8. 

RETURN.     See  Street  Law,  16. 

RIGHT   OP  WAY. 

1.  Right  op  Way  pob  Pipe-linb  —  Action  to  Quiet  Title. — An 
action  will  lie  to  quiet  title  to  a  right  of  way  for  a  pipe-line, 
although  the  line  has  not  been  constructed.     (Parker  v.  Swett,  6S.) 

2.  Reasonable  Route. — Where  the  route  for  a  pipe-line  is  not 
definitely  described  in  the  deed,  a  reasonable  route  is  intended,  and 
title  may  be  quieted  to  such  reasonable  route.     (Id.) 

3.  Coubt  to  Designate  Route. — A  court  of  general  equitable  juris- 

diction will  in  such  case  designate  for  the  parties  what  would  be 
a  reasonable  route  under  all  the  circumstances  in  evidence.     (Id.) 
See  Contracts,  12,  13/  Deeds,  8,  9;  Easements,  17,  20-23. 

RIPARIAN  OWNERS. 
1.  Erroneous  Limitation  op  Rights  to  Divert  Watee. — The  plain- 
tiflf  in  the  present  action  being  a  riparian  owner,  the  court  erred 
in  attempting  bj  the  decree  to  limit  his  right  to  divert  the  water 
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to  a  fixed  quantity,  since  as  a  riparian  owner  he  had  the  right  to 
have  all  the  waters  flow  through  his  land  in  their  accustomed  way 
except  as  decreased  by  the  reasonable  use  of  other  riparian  pro- 
prietors or  prior  appropriators.  (Felsenthal  v.  Warring,  119.) 
2.  Appropbiator's  Right  to  Water  —  Dependant's  Ownership 
OP  Waters  op  Creek — Finding  Unsupported  by  Evidence. — In 
such  action  a  finding  that  the  defendants  owned  the  waters  of  the 
creek  to  the  extent  of  sixty  inches,  that  being  the  capacity  of  the 
defendants'  ditch,  was  unsupported  by  evidence  and  erroneous,  since 
the  extent  of  an  appropriator's  or  adverse  user's  right  is  limited 
»ot  by  the  quantity  of  water  actually  diverted,  nor  by  the  ca- 
pacity of  his  ditch,  but  by  the  quantity  which  is  or  may  be  applied 
by  him  to  his  beneficial  uses,  and  there  was  direct  evidence  in 
the  record  that  sixty  inches  greatly  exceeded  the  amount  necessary 
for  the  defendant's  beneficial  uses.     (Id.) 

ROSEBERRY  ACT.     See  Employer  and  Employee,  1. 

RULES.    See  School  Law,  1-4. 

SALES. 

1.  Title  op  Buyer. — The  buyer  of  personal  property,  though  the 
sale  is  not  followed  by  immediate  delivery  and  actual  and  continued 
change  of  possession,  acquires  good  title  as  against  all  the  world 
except  creditors  of  the  original  vendor  and  against  them  also  if  he 
is  a  purchaser  in  good  faith  for  value  and  withont  notice.  ((Jam 
V.  Thorwaldson,  62.) 

2.  Purchase  op  Machinery  pob  Particui*ar  Purpose — Defects — 
Knowledge  op  Purchaser — Failure  op  Consideration. — 
Where  machinery  is  bought  for  a  certain  purpose,  and  after  it  is 
received  it  proves  by  trial  not  to  be  adapted  to  the  purpose,  but  the 
purchaser  nevertheless  retains  it,  an  action  for  the  price  cannot  be 
defeated  upon  the  plea  of  total  failure  of  consideration,  unless  the 
evidence  shows  that  the  machinery  was  wholly  valueless  for  any 
purpose.     (Imperial  Gas  Engine  Co.  v.  Auteri,  419.) 

8.  Duty  op  Purchaser  Under  Executory  Contract  —  Waiver 
op  Defects. — The  purchaser  under  an  executory  contract  for  the 
sale  of  personal  property  is  bound  to  accept  the  property,  pro- 
vided it  conforms  to  the  terms  of  the  contract.  Although  the 
property  may  not  be  of  the  quality  or  description  contracted  for,  he 
may,  nevertheless,  if  he  so  elect,  waive  the  defect,  and  acceptance 
of  the  property  offered  constitutes  such  a  waiver.  The  duty  de- 
volves upon  the  purchaser  to  make  an  examination  of  the  property 
tendered  or  delivered  for  the  purpose  of  determining  whether  it 
fills  the  contract,  and  if  from  such  examination  he  finds  it  does  not, 
he  must  promptly  reject  it.     This  duty  of  inspection  must  be  exer- 
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cised  within  a  reasonable  time,  and  what  ia  a  reasonable  tune 
dependB  upon  the  circumstances  of  each  particular  case.     (Id.) 

4.  Action  to  Beoovxr  Balance  —  Pailubb  of  Consideration  as 
Defense — Ck)NT«Aor  not  Fulfilled. — In  this  action  to  recover  a 
given  sum  alleged  to  be  due  as  the  final  payment  for  a  eertaiA 
gasoline  engine/  the  defendant  havix^  set  up  in  his  answer  failure 
of  consideration,  it  dearly  appeared  that  the  plaintiff  never  fur- 
nished and  installed  an  engine  and  equipment  as  required  by '  its 
contract  with  defendant,  and  that  the  latter's  efforts  and  e<Hn- 
plaints  were  directed  toward  enforcing  the  proper  fulfillment  of 
the  contract,  and  not  merely  concerning  ^e  inetallatipn  of  a 
magneto  as  part  of  the  equipment.     (Id.) 

6.  Payment  by  Check — Rescission — Eight  to  Pbopbrty — Clahc 
AND  Deliveby. — If  the  purchaser  of  an  automobile  from  the 
representative  of  the  owner  delivers  to  such  representative  his  post- 
dated check,  payable  to  such  representative,  for  the  amount  of  the 
purchase  price,  and  takes  possession  of  the  automobile,  but  before 
such  check  becomes  payable  redelivers  the  automobile  to  the  owner 
and  stops  payment  on  the  check  as  to  both  the  owner  and  the 
representative,  he  withdraws  the  entire  consideration  /or,  and  works 
a  complete  rescission  of,  the  sale  as  effectually  as  if  the  dieck  had 
been  returned  to  him,  and  thereafter  he  has  no  interest  in,  or  right 
of  possession  of,  the  automobile,  and  may  not  maintain  an  action 
in  claim  and  delivery  therefor.     (Alchian  v.  MacBonald,  505.) 

6.  Loss    OF  Goods  En  Eoutb— Ajssumption  of  Bisk. — ^The  risk  of 

loss  or  destruction  of  goods  while  en  route  from  seller  to  pur« 
chaser  is  placed  where  the  title  resides.  (Henderson  ▼.  E.  Lauer 
&  Sons,  696.) 

7.  C.  O.  D.  Shipments  —  Passage  of  Tpplb — Intent — Pbesump- 
tion. — ^Where  goods  are  shipped  C.  O.  D.  and  the  bill  of  lading 
with  draft  attached  is  sent  to  the  local  bank  of  the  purchaser,  it 
will  be  presumed,  in  the  absence  of  evidence  showing  a  contrary 
intention,  that  the  vendor  did  not  intend  that  the  ownership  and 
right  to  the  possession  of  the  goods  should  pass  to  the  purchaser 
until  the  draft  was  paid.     (Id.) 

See  Contracts,  2,  21,  31,  33;  Deeds  of  Trust,  1,  2;  Quaran^^a. 

SAN  FRANCISCO  OHABTEB.    See  School  Law,  4,  5. 

SCHOOL  LAW. 
1.  Rules  of  Board  of  Education — Suspension  ob  Nonobsebtano^— 
Who  may  Complain. — A  rule  adopted  by  a  board  of  educa- 
tion prescribing  the  procedure  by  which  its  rules  may  be 
amended  or  repealed  is  merely  a  rule  of  parliamentary  procedure 
adopted  for  the  guidance,  and  it    may  be  the  protection,  of  the 
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members  of  the  board,  which  they  have  power  to  suspend  or  ignore 
when  occasion  requires,  and  in  respect  to  their  action  in  so  doing, 
no  one  but  the  members  of  the  board  have  a  right  to  complain. 
(Grosjean  v.  Board  of  Education,  434.) 

2.  Su^tPENSiON  BY  Unanimous  Action. — Such  a  rule  is  effectually 
suspended  by  the  board  through  its  unanimous  action  in  passing 
an  amendment  without  the  formality  prescribed  therein.     (Id.) 

3.  AiCENDicENT  OF  RuLES  —  NOTICE  TO  Teachees. — A  teachor  may 
not  be  heard  to  eomplain  that  she  was  not  legally  notified  of  a 
change  in  the  rules,  in  that  the  principal  failed  to  paste  in  her 
copy  of  the  rules  a  copy  of  the  change  or  amendment  as  required 
by  the  rules  of  the  board,  where  she  was  personally  made  ac- 
quainted with  the  changed  rule  through  having  read  the  same. 
(Id.) 

4.  San  Francisco  Charter  —  Duties  and  Relations  op  Super- 
intendent OP  Schools — General  Law  op  State. — The  charter  of 
the  city  and  county  of  San  Francisco,  in  assigning  to  the  superin- 
tendent of  schools,  who  is  made  by  the  charter  an  ex-offlcio  mem- 
ber of  the  board  of  education,  the  specific  duty  of  presenting 
charges  against  teachers  for  violations  of  the  rules  of  the  board, 
is  to  be  regarded  as  a  state  law  of  equal  dignity  with  the  general 
laws  of  the  state  so  long  as  it  is  not  in  conflict  with  them.     (Id.) 

6.  Bias  or  Prejudice  op  Superintendent  op  Schools — ^Dutt  to 
Present  Charges. — Since  the  charter  expressly  imposes  upon  the 
superintendent  of  schools  the  duty  of  presenting  such  charges,  any 
bias  or  prejudice  which  he  might  have  will  not  affect  his  right  and 
duty  to  prepare  and  present  the  charges.     (Id.) 

a.  Hearing  op  Charges  —  Disqualipication  op  Superintendent 
OP  Schools. — A  teacher  who  has  been  dismissed  cannot  raise  the 
objection,  in  a  proceeding  in  mandamus  to  secure  her  reinstatement, 
that  the  superintendent  of  schools  by  reason  of  bias  or  prejudice, 
was  disqualified  to  sit  as  a  member  of  the  board  in  the  hearing 
and  determination  of  charges  which  he  had  himself  in  the  character 
of  a  prosecutor  laid  before  that  body,  where  her  petition  aflSrma" 
tively  shows  that  such  superintendent  of  schools,  while  ex  officio 
a  member  of  the  board,  did  not  in  fact  sit  or  act  as  a  member  of 
the  board  in  the  final  determination  thereon,     (Id.) 

7.  QuAsi-juDicuL     Tribunals  —  Rules    as    to    Disqualipication. — 

Inf  relation  to  the  acts  of  such  inferior  and  only  giio^t- judicial 
tribunals  as  boards  of  education,  boards  of  supervisors,  town  coun- 
cils, and  other  governing  bodies  of  public  subdivisions  or  municipal 
corporations,  the  rules  relating  ^  to  the  disqualification  of  regular 
judicial  tribunals  or  officers  have  but  a  limited  application.     (Id.) 

8.  Disqualification  for  Bias  or  Prejudice  —  Presentation  op 
Objection. — An  objection  that  the  board  of  education  is  disquali* 
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fied  by  reason  of  bias  or  prejudice  to  bear  and  detenniiie  the 
charges  presented  by  the  superintendent  of  schools  must  be  pre- 
sented at  the  inception  of  the  hearing  and  must  be  supported  bj 
aflBdavits.     (Id.) 

SIGNATURES.    See  Municipal  Corporations,  4;   Street  Law,  16. 

SPECIFIC    PERFORMANCE.    See    Contracts,    15,    16,    18,    19,    42; 
Vendor  and  Vendee,  6. 

STATUTE  OF  FRAUDS.     See  Contracts,  47. 

STATUTE  OF  LIMITATIONS. 

1.  Sufficiency  of  Acknowledgment  of  Debt. — An  acknowledgment 

of  a  debt  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations  must  be  a  distinct,  unqualified,  unconditional 
recognition  of  the  obligation  for  which  the  person  making  such 
admission  is  liable.     (Nixon  v.  Ramsey,  240.) . 

2.  Payment  of  Outlawed  Pbomissosy  Notes  —  Insufficient 
Acknowledgment. — A  written  indorsement  on  a  letter  demanding 
payment  of  certain  outlawed  promissory  notes  that  ''It  is  impossible 
right  at  the  Present  time-^For  me  to  Pay  any  Part  of  the  above 
amount — I  Hope  to  be  able  Some  time  Soon  to  hole  thing  up — I  am 
not  making  any  Promisee — I  hope  to  be  able  to  Pay  the  hole  thing 
up  Some  day,"  is  not  an  acknowledgment  of  the  debt,  within  the 
contemplation  of  section  360  of  the  Code  of  Civil  Procedure,  suffi- 
cient' to  take  the  case  out  of  the  operation  of  the  statute  of  limi- 
tations.    (Id.) 

See  Adverse  Possession,  3;  Animals;  Contracts,  41,  43,  44; 
Corporations,  12,  13  j  Pleading,  2;  Waters  and  Watercourses, 
3,4. 

STATUTORY  CONSTRUCTION.    See  Mechanics'  Liens,  IZ. 

STIPULATIONS.    See  Divorce,  14. 

STOCKHOLDERS'  LIABILITY.    See  Corporations,  11. 

STREET  LAWr 

1.  San  Francisco  Ordinance— Foreclosube  of  Assessment  Lien — 
Resolution  of  Intention. — In  an  action  to  foreclose  the  lien 
of  a  street  assessment  for  work  done  under  the  San  Fran- 
cisco street  improvement  ordinance,  the  objection  that  the  complaint 
does  not  state  that  the  resolution  of  the  board  of  public  works  of 
its  intention  to  recommend  to  the  supervisors  that  improvements  be 
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ordered  to  be  made  contains  the  reference  to  the  specifications  or 
plans  and  specifications  prepared  for  the  improvement  oontemplated, 
is  sufficiently  met  bj  the  allegation  that  the  board  of  public  works 
duly  and  regularly  made  an  assessment  to  cover  the  sum  due  for 
the  said  work  so  performed  and  specified  in  said  contract,  this  being 
a  sufficient  allegation  under  the  ordinance  that  all  the  steps  preceding 
the  making  of  the  assessment  necessary  to  authorize  the  board  to 
make  it  had  been  taken  in  the  manner  provided  by  law.  (Church 
V.  Grady,  194.) 

2.  Demand  pob  Payment. — In  a  suit  to  foreclose  a  street  assessment 
lien  under  the  San  Francisco  ordinance,  a  failure  to  prove  a  com- 
pliance with  the  essential  requirement  of  the  ordinance  respecting 
a  demand  on  the  owner  of  the  property  assessed,  for  the  payment 
of  the  amount  of  the  assessment  as  alleged  in  the  complaint  is  fatal 
to  the  judgment.     (Id.) 

3.  Improvements  Under  Pubuo  Contract — Personal  Liability  op 
Property  Owner. — No  personal  liability  can  be  constitutionally 
imposed  upon  a  property  owner  for  street  improvement  under  a 
public  contract,  but  the  cost  thereof  may  be  imposed  as  a  lien 
or  charge  upon  the  specific  property  benefited.  (Flinn  v.  Zerbe, 
294.) 

4.  San  Francisco  Charter  and  Ordinance— Lien  for  Improve- 
ments.— Under  section  33,  article  VI,  chapter  II,  of  the  charter  of 
the  city  and  county  of  San  Francisco,  the  board  of  supervisors  had 
authority  to  enact,  as  they  did  in  Ordinance  N"o.  2439  (New 
8eries),  that  the  contractor  performing  street  work  thereunder  should 
have  a  lien  upon  the  proi)erty  benefited  by  the  improvement  for  the 
cost  thereof.     (Id.) 

5.  Description    op    District — Pleading  —  Finding. — In    an    action 

to  quiet  title  and  to  restrain  the  issuance  of  bonds  upon 
plaintiff's  property  for  street  work,  an  allegation  "that  said  reso- 
lution [of  intention]  described  the  district,"  is  susceptible  of  no 
other  construction  than  that  the  district  was  described  so  m  to  he 
capahle  of  identification,  and  where  such  allegation  is  not  denied, 
a  finding  "that  the  description  of  the  district  as  given  in  said 
resolution  of  intention  was  not  sufficient  to  identify  the  same," 
etc.,  is  outside  of  the  issues  and  contrary  to  the  allegations  of 
plaintiff's  complaint.     (Ahlman  v.  Barber  Asphalt  Pav.  Co.,  395.) 

6.  Assessment— Inclusion  op  Improper   Item — Appeal — Waiver,— 

An  objection  to  a  street  assessment  on  the  ground  that  it 
includes  an  item  paid  to  an  abstract  company  for  search  of 
record  on  the  property  to  ascertain  the  exact  frontage  of  the  lots 
is  waived  by  failure  to  present  such  objection  to  the  council  on 
appeal  to  that  body.     (Id.) 
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7.  Omission  of  Lot — ^Bemkdy. — If  a  lot  in  an  assessment  dis- 
trict is  omitted  from  the  assessment,  the  remedy  of  a  property 
owner  feeling  aggrieved  thereby  is  by  appeal  to  the  eoundL 
(Id.)  , 

8.  SuppiciENCY  OP  Appeal — PaooF. — On  such  an  appeal,  it  is  not 
sufficient  for  the  property  owner  to  allege  that  various  parcels  of 
property  within  the  district  have  not  been  assessed  to  pay  their 
proportionate  share  of  the  cost,  but  he  must  specify  and  designate 
the  lot  or  lots  which  he  claims  were  omitted,  and  on  the  hearing 
present  evidence  to  the  council  to  support  his  claim.     (Id.) 

9.  Issuance  of  Bonds — ^Pbocedube  to  Prevent.  —  Since  section 
4  of  the  Bond  Act  of  1893  (Stats.  1893,  p.  33)  provides  a  simple 
procedure  whereby  a  property  owner  may  prevent  the  issuance  of 
any  bond  for  the  assessment  of  his  lot,  he  is  in  no  position  to 
complain  of  the  issuance  of  bonds  where  he  has  not  pursued  the 
course  prescribed.     (Id.) 

10.  "No    Sufficient    Legal    Resolution" — Conclusion    of    Law. — 

In  an  action  to  quiet  title  and  to  restrain  the  issuance  of  bonds  upon 
plaintiflP's  property  for  street  work,  a  finding  that  "no  sufficient 
legal  resolution"  of  intention  was  passed  is  a  conclusion  of  law. 
(Id.) 

11.  Steeet  Opening  Act  of  1903 — Abandonment  of  Proceedings — 
Attorneys'  Fees — Constitutional  Law. — The  provision  of  sec- 
tion 14  of  the  Street  Opening  Act  of  1903,  as  amended  in  1911, 
that  if  the  proceedings  to  condemn  and  take  land  for  street 
purposes  "be  abandoned  or  the  action  dismissed  no  attor- 
neys' fees  shall  be  awarded  the  defendants  or  either  or  any  of 
them,"  is  contrary  to  the  limitations  prescribed  by  the  constitution, 
and,  therefore,  may  not  be  enforced.  (City  of  Los  Angeles  ▼. 
CUne,   487.) 

12.  San  Francisco  Ordinance — Action  to  Foreclose  Lien — Proper 
Apportionment  of  Assessment — Insufficient  Answer. — In  this 
action  to  foreclose  a  lien  for  street  work  under  public  contract 
there  was  no  denial  of  plaintiff's  averment  that  the  board  of 
public  works  "duly  and  regularly"  made  an  assessment  to  cover 
the  sum  due  for  the  work  performed  in  conformity  with  the 
provisions  of  the  San  Francisco  Street  Improvement  Ordinance 
(No.  2439),  sufficient  to  raise  the  issue  as  to  whether  or  not  such 
board  properly  apportioned  the  assessment  as  directed  by  such 
ordinance;  and  the  averment  of  the  defendants'  answer  was  ineffec- 
tual to  present  such  issue.     (McGinn  v.  Van  Ness,  600.) 

13.  Defective   Assessment  —  Irregularity — Remedy.  —  Even    though 

such  assessment  was  defective  in  that  it  v^as  not  properly 
apportioned  as  directed  by  the  ordinance,  the  defect  was  not  such 
as  would  render  the  assessment  void  upon  its  face,  but  at  most  wai^ 


Digitized  by  VjOOQIC 


Streets.  891 

STREET  LAW  (Continued). 

only  an  irregularity  which  could  and  doubtless  would  have  been 
corrected  upon  an  appeal  to  the  proper  board  under  section  21  of  the 
ordinance  in  question.     (Id.) 

14.  Eerobs  Constituting  Defense  to  Action. — ^It  is  only  such 
errors  as  are  jurisdictional  and  which  appear  upon  the  face  of  th^ 
assessment  that  may  be  taken  advantage  of  upon  the  trial  without 
an  appeal  having  been  first  made  to  the  board.     (Id.) 

15.  Beooboation  of  Warrant  ,  Assessment,  and  Duoram — Col- 
lective Indorsement. — ^Where  the  record  shows  that  the  warrant, 
assessment,  and  diagram  were  indorsed  as  having  been  duly  recorded 
on  the  same  day  on  which  they  were  filetf  of  record,  the  fair  in- 
tendment is  that  this  indorsement  was  made  upon  the  originals 
where  it  should  appear.  The  fact  that  such  indorsement  was  collec- 
tive as  to  all  three  of' these  documents  and  not  made  upon  each 
separately  is  immaterial.     (Id.)  ^ 

16.  Failure  of  Secretaby  to  Authenticate  Becobd. — The  fail- 
ure of  the  secretary  of  the  board  of  public  works  to  attach  his 
signature  to  the  record  of  the  return  of  the  assessment  and  warrant 
does  not  render  the  lien  invalid  nor  prejudice  the  holder  of  the 
warrant.     (Id.) 

17.  Vrooman   Act^— Careful  Estimates   of'cJsts   and  Expenses — 

FUBNISHINQ  BT  OiTT  ENGINKBB — COMPLIANCE  WiTH  ACT— PLEAD- 
ING.— In  an  action  to  quiet  title  against  a  Hen  arising  out 
of  the  issuance  of  a  bond  for  street  improvements,  an  allegation 
in  the  answer  "that  before  the  passing  of  the  resolution  .  .  .  careful 
estimates  of  the  costs  and  expenses  thereof  had  been  required  by 
it  to  be  furnished  to  said  common  council  by  the  city  engineer  of 
said  city,"  in  the  absence  of  special  demurrer,  shows  a*  sufficient  com- 
pliance with  section  3  of  the  Vrooman  Act,  which  provides  that 
"before  passing  any  resolution  for  the  construction  of  said  improve- 
ments, plans  and  specifications,  and  careful  estimates  of  the  cost 
and  expenses  thereof  shall  he  furnished  to  said  city  copncil  if 
required  by  it,  by  the  city  engineer  of  said  city."  (Stock  t. 
Sites,  645.)' 

18.  Statement  of  Estimates — ^What  Constttutes. — A  furnishing  by 

the  city  engineer  of  specifications  or  a  specification  of  "a  careful 
estimate"   is  in   substance   and   effect  the   furnishing   by   him   of 
a  statement  of  the  estimates.     (Id.) 
See  Summons,  1,  2. 

STBEETS. 

1.  Dedication— Unexecuted  Intention. — An  unexecuted  intention  to 
dedicate  certain  land  to  street  purposes  is  not  sufficient  to.  con- 
stitute dedication.     (Shermaster  v.  California  Bldg.  etc.  Co.,  661.) 
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STREETS  (Continued). 

2.  Vendor  and  Vendee — Representation  as  to  Pubuc  Street— 
Nature  of. — A  representation  by  the  vendor  of  real  property  that 
the  lands  front  on  a  named  public  street  relates  to  the  means  of 
physaeal  access  to  the  property,  and  does  not  refer  to  an  intangible 
quality  in  the  roadway  giving  it  the  status  of  a  public  street. 
(Id.) 

3.  False  Representation  *as  to  Street — Rights  of  Vendee. — 
A  false  statement  by  a  vendor  that  the  real  property  agreed  to  be 
sold  to  the  vendee  is  bounded  by  a  public  street,  on  the  front,  is  a 
most  material  representation,  and  upon  discovery  that  such  repre- 
sentation is  false,  the  vendee  is  entitled  to  demand,  and  recover,  the 
consideration  paid  by  him,  also  to  recover  the  value  of  the  improve- 
ments made  on  the  premises,  after  deducting  therefrom  the  fair 
rental  value  of  the  property.     (Id.) 

4.  KNOWIiEDQE       OF      TRUTH       OF     REPRESENTATIONS  —  ESTOPPKL.  —  If 

the  vendee  avails  himself  of  an  opportunity  to  test  the  truth  of  the 
representations  made  by  the  vendor,  and  thereby  discovers  prior 
to  the  consummation  of  the  contract  that  such  representations  are 
false,  or  by  the  exercise  of  reasonable  diligence  could  have  so  ascer- 
tained, he  will  not  be  heard  to  say  that  he  was  deceived  by  them. 
(Id.) 

5.  Representations  of  Vendor — Right  of  Vendee  to  Rely  on. — 
Where  the  vendee,  who  was  but  a  laborer  and  not  accustomed  to 
buying  land,  was  given  a  .map  showing  the  existence  of  a  street 
in  front  of  the  property,  and  the  result  of  the  physical  examina- 
tion of  the  property  made  by  him,  before  entering  into  the  con- 
tract to  purchase  the  first  lot,  was  not  such  as  to  destroy  his  belief 
in,  and  reliance  on,  the  vendor's  representations,  he  was  entitled 
to  rely  on  such  representations.     (Id.) 

See  Negligence,  35. 

SUMMONS. 

1.  Service — Return — eTuRisDicTioN — Dismissal  of  Action. — ^The  fail- 

ure of  the  plaintiff,  in  an  action  to  foreclose  a  street  assessment 
lien  for  work  done  pursuant  to  the  provisions  of  the  Vrooman 
Act,  to  cause  the  summons,  with  proof  of  service  thereof,  to  be  re- 
turned within  three  years  after  the  commencement  of  the.  action, 
deprives  the  court  of  jurisdiction  to  take  any  other  action  than  to 
dismiss  the  case.     (Ransome-Crummey  Co.  v.  Wood,  355.) 

2.  Dismissal    by    Court— Notice. — Where    the    plaintiff    has    failed 

to  return  the  summons  with  proof  of  service  thereof,  wUhin  three 
years  after  the  commencement  of  the  action,  the  court  can  dismiss 
the  case  without  notice  to  either  of  the  parties.     (Id.) 
See  Judgments,  5. 
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SUPERVISORS.    See  Public  Officers,  3. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Third  Party  Claim — Unwarranted  Order. — In  a  proceeding  sup- 
plementary to  execution,  an  order  directing  a  third  person  who 
was  not  a  party  to  the  action  but  who  has  possession  of  goods 
belonging  to  the  judgment  debtor  to  deliver  such  goods  to  fhe 
judgment  creditor,  is  wholly  unwarranted  where  such  party  claims 
an  interest  in  the  gOods.     (Colyear  v.  Superior  Ceurt,  462.) 

2.  Warehouseman's  liiEN — Adverse  CJlaim. — One  who  claims  a  ware- 

houseman's lien  on  property  claims  an  interest  in  such  property 
adverse  to  the  owner.     (Id.) 

3.  Determination    op    Rights  op    Parties  —  Procedure. — A  person 

claiming  property  adverse  to  a  judgment  debtor  is  entitled  to  his 
day  in  court,  with  an  opportunity  for  the  determination  of  his 
rights  in  an  ordinary  action,  as  specified  in  section  720  of  the  Code 
of  Civil  Procedure,  which  provides  that,  in  a  proceeding  supple- 
mentary to  execution,  if  it  appears  that  a  person  having  property 
of  the  judgment  debtor  claims  an  interest  therein  adverse  to  such 
judgment  debtor,  the  judgment  creditor  may  maintain  an  action 
against  such  person  for  the  recovery  thereof;  and  the  court  may 
by  order  forbid  a  disposition  or  transfer  of  the  property  until  an 
action  can  be  commenced  and  prosecuted  to  judgment.     (Id.) 

4.  Order  in  Excess  op  Jurisdiction  —  Violation  —  Contempt.— 
"Where,  in  a  proceeding  supplementary  to  execution,  the  court  makes 
an  order  directing  a  third  person  to  turn  over  to  the  judgment 
creditor  property  of  the  judgment  debtor  in  which  said  third  person 
claims  an  interest  adverse  to  said  judgment  debtor,  it  acts  in  excess 
of  its  jurisdiction,  and  the  violation  of  such  order  by  said  third 
person  constitutes  no  warrant  for  adjudging  such  third  person  guilty 
of  contempt  and  imposing  punishment  therefor.     (Id.) 

SURETIES.    See  Appeal,  25;  Mortgages,  7. 

TAXATION. 
1.  Equalization  op  Assessments— Hearing  by  Board — Evidence — 
Record. — In  the  equalization  of  the  assessment  of  property  for 
the  purpose  of  taxation,  there  is  no  provision  for  taking  down 
of  evidence  introduced  before  the  county  board  of  equaliza- 
tion at  the  hearing,  9r  providing  for  a  bill  of  exceptions  to  the 
ruHngs  of  such  board;  hence  any  question  as  to  the  sufficiency  of 
the  evidence  to  authorize  the  action  of  the  board  must  be  deter- 
mined by  an  inspection  of  the  record  itself,  in  the  absence  of  fraud 
or  malicious  abuse  of  power.  (H.  &  W.  Pierce  t.  Santa  Bar- 
bara Co.,  302.) 
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TAXATION  (Continued). 

^.  SupPiciBNCY  OP  Evidence — ^BEaTAL  CJoncldsive. — Where  evidence 
wafi  taken  at  the  hearing  before  the  board  of  equalization  in 
support  of  a  raise  in  the  assessed  valuation  of  the  propertj,  the 
recital  of  that  fact  in  the  order  forecloses  discussion  as  to  the  suffi- 
ciency of  the  evidence.     (Id.) 

5.  Eeversal  of  Valuation — Equity. — Equity  will  not  inquire  into 
irregularities^  nor  reverse  questions  of  valuation,  unless  the  valua- 
tion is  BO  grossly  excessive  as  to  be  inconsistent  with  an  exer- 
cise of  honest  judgment,  or  is  so  unequal  and  discriminating  as  to 
violate  the  fundamental  law  of  the  land.     (Id.) 

4.  Void  Assessment  —  Moral  Obugation. — In  actions  to  recover 
taxes,  as  well  as  in  actions  to  enjoin  or  set  aside  tax  deeds,  the  ktw 
is  that  when  there  is  a  moral  obligation  to  pay  the  tax,  it  cannot 
be  revoked  on  account  of  some  technical  defect  rendering  the  asseas- 
ment  void.     (Id.) 

6.  Value  of  Land — Elements. — In  arriving  at  the  value  of  land 

used  as  a  stock  ranch,  the  board  is  not  restricted  to  the  value 
thereof  when  used  for  that  particular  purpose,  but  should  take  into 
cohsideration  all  its  capabilities  or  the  uses  to  which  it  is  adapted. 
(Id.) 

6.  Judgment  of  Board  CbNCLUsivs. — Where  evidence  is  in  fact  taken 
by  the  board  of  equalization,  its  decision  thereon  raising  an 
assessment  is,  in  the  absence  of  fraud,  valid  and  conclusive,  and  its 
judgment  n6t  subject  to  the  supervision  of  the  courts.     (Id.) 

7.  AsSESSMENT-BOLL  —  OmISSION  OF  DoUjAB- MARKS  AN©  PUNCTUA- 
TION— Eptect. — A  taxpayer  cannot  recover  taxes  paid  under  protest 
because  of  the  omission  on  the  assessmen^t-roU  of  the  dollar-mark 
before  the  figures  and  the  punctuation)  marks  in  the  proper  places, 
where  it  was  not  misled  thereby  but  went  into  court  and  asked  for  the 
exact  amount  which  it  claims  was  paid  in  excess  of  that  which  it  con- 
trends  should  have  been  paid.     (Id.) 

8.  Legal  Ck>ERCioN — Payment  Undee  Protest — ^Recovery. — ^It  is  not 

essential  to  a  recovery  of  a  public  tax  that  the  person  from  whom 
payment  thereof  is  demanded  be  threatened  with  actual  imprison- 
ment or  threatened  with  the  penalty  of  having  his  right  to  do 
business  taken  away.  There  may  be  penalties  which  fall  per- 
haps short  of  this  mark  to  avoid  which  the  person  paying  may 
protect  himself  by  protest.  (Home  Telephone  etc  C6.  v,  Los 
Angeles,  492.) 

9.  Void  Municipal  Ordinance — Threatened  Enforcement  of  Penal- 

ties.— Payment  under  protest  of  Ucense  fees  exacted  under  a 
void  municipal  ordinance  may  not  be  considered  as  voluntary 
where  such  ordinance  provided  not  only  for  delinquency  penalties, 
■but  also  for  the  arrest  of  those  who  violated  any  of  the  provi- 
sions of  the  ordinance,  with  a  possible  fine  and  imprisonment,  and 
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TAXATION  (Continued). 

the  enforcement  of  the  "penalties'*  of  the  ordinance  was  threat- 
ened if  the  fees  were  not  paid.     (Id.) 

10.  Sufficiency  of  Notice  op  Protest. — Where  such  ordinance  was» 
in  violation  of  the  state  constitution  as  amended,  and  the  sec- 
retary of  the  plaintiff  corporation  had  discussed  with  the  license 
collector  the  effect  of  the  amendment,  and  had  claimed  that  under 
the  amendment  the  plaintiff  corporation  should  not  be  required  to 
pay  the  tax,  its  written  notice  of  protest  filed  at  the  time  of  the 
making  of  the  license  tax  payments  was  sufficient,  where  such 
notice  advised  the  license  collector  that  the  plaintiff  corporation 
considered  the  ordinance  yoid,  and  stated  further  that  the  ordi- 
nance was  in*  <violation  of  the  constitution  of  the  United  States 
and  of  the  fourteenth  amendment  thereof.     (Id.) 

TAX  DE'EDa    See  Quieting  Title,  6-^ 

TAXES.    See  SUninent  Domain,  i» 

TENDER. 

Amount. — Nothing  short  of  the  full  amoant.due  the  creditor  is  suffi- 
cient to  constitute  a  legal  tender,  and  the   debtor  must  at  his 
peril  offer  the  full  amount     (Bauer's  Law  etc  Co.  t.  8.  Proctor 
a,,  524.) 
See  Cbntraets,  2&;  Judgments,  11. 

TIME.    See  Contracts,  22;  Leases,  11,  12,  15;  Mechanics'  Liens,  1,  10. 

TITLE. 

Beoistration  Under  Motor  YehicliB  Act. — The  Motor  Vehicle  Act 
(Stats.  1913,  p.  641,  sees.  3,  4),  requiring  the  owner  of  every 
automobile  to  cause  an  application  for  registration  to  be  filed 
in  the  name  of  the  owner,  warrants  a  finding  that  the  person  in 
whose  name  an  automobile  is  registered  is  in  fact  the  rightful 
owner.     (Hammond  v.  Hazard,  45.) 

TORTS.    See  Corporations,  11;  Employer  and  Elnployee,  4 

TBANSPEB.    See  Trusts 

TRESPASS.    See  Animals, 

TRIAL. 

Reopening  Hearing  of  Evidencb— Discretion  of  Trial  C6urt.— It  is 
within  the  discretion  of  the  trial  court  to  reopen  the  hearing  of 
evidence  at  any  time  before  the  trial  is  concluded  and  until  the 
decision  of  the  court  by  its  written  findings,  made  and  filed. 
(Bublitz  V.  Beeves,  75.) 
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TRUSTS. 

Finding   Against   Trust   Suppoeted  bt   Evidencb. — The   evidence   in 
this  caae  is  held  euifioicDt  to  support  findings  and  judgment  that 
a  transfer  of  stock  was  absolute  and  not  charged  with  any  trust. 
(Powell  V.  Powell,  155.) 
See  Contracts,  44,  45. 

VENDOR  AND  VENDEE. 

1.  Sale   op  Land — Quantum   op   Estate. — Where   one   partj   agrees 

to  convey,  and  the  other  party  agrees  to  purchase,  all  the  former's 
right,  title,  and  interest  in  and  to  his  real  estate,  such  contract 
means  the  sale  and  purchase  of  such  interest  as  the  first  party 
has  in  the  premises,  and  not  any  particular  estate  or  fee  simple. 
(California  Land  Security  Co.  v.  Ritchie,  246.) 

2.  Broker's   Commissions — Sale  cr  Property — ^Terms   Unsatispao 

ix)RY — Duty  op  Vendor. — Where  property  ia  sold  to  a  purchaser 
able,  ready,  and  willing  to  take  and  pay  for  ihe  property,  and  any 
of  the  terms  of  the  contract,  abstract,  or  deed  are  unsatisfactary  to 
the  intending  vendor,  the  latter  should  object  to  them  on  that  ground 
and  not  refuse  absolutely  to  sell;  and  where  he  failg  to  make  such 
objection  under  such  circumstances,  he  will  be  held  liable  to  the 
broker  negotiating  the  sale  for  his  commissionB  if  he  refuses  to 
accept  the  purchaser.     (Id.) 

3.  CoNPLionNG   Evidence— Finding.— The   finding  of  the  trial  court 

as  to  what  transpired  when  the  broker  presented,  the  contract  of 
purchase  to  the  intending  vendor  is  conclusive  on  the  appellate 
court  where  the  evidence  was  conflicting.     (Id.) 

4.  Terms  op  Payment — Check  not  Cash. — ^The  terms  "one-half  down 
and  the  balance  in  five  equal  annual  payments'*  means  a  payment 
in  cash  ^own;  and,  though  a  payment  by  check  may  be  a  "cash 
payment,"  the  vendor  cannot  be  required  to  accept  that  mode  of 
payment.  If  he  objects  to  it,  the  objection  is  good  and  he  need 
not  bind  himself  to  convey  until  the  objection  is  removed  by  the 
offer  at  the  time  of  a  different  method  of  payment,  reasonable 
in  character  and  satisfactory  to  him.     (Id.) 

6.  Contract  or  Option — Test. — The  test  determinative  of  the  ques- 
tion whether  a  given  agreement  relating  to  the  sale  and  pur- 
chase of  land  is  an  agreement  to  purchase  and  sell  the  property  or 
a  mere  option  to  purchase  the  same  is:  Is  the  agreement  capable  of 
specific    performance!     (Id.) 

6.  Right  op  Election  in  Vendee  —  Specipic  Perpormance. — An 
agreement  relating  to  the  sale  and  purchase  of  land  which  gives  to 
the  buyer  the  choice  of  either  purchasing  the  property  on  stated 
terms  or  refusing  to  complete  the  purchase  and  so  .forfeiting  to  the 
seller  a  sum  fixed  in  the  contract  as  damages  for  such  noncompliauce, 
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VENDOR  AND  VENDEE  (Continued). 

is  wanting  in  mutuality  and,  therefore^  not  capable  of  specific  per- 
fonnance.     (Id,) 

7.  Beokee's  Commissions — Duty  or  Agent. — ^A  broker,  to  be  entitled 

to  the  agreed  eommission,  must  produce  a  purchaser  able,  willing, 
and  ready  to  purchase;  and  where  he  produces  a  proposed  purchaser, 
who  reserves  to  himself  the  right  of  election  either  to  purchase  or 
arbitrarily  refuse  to  do  eo,  or  to  refuse  to  purchase,  even  though  a 
perfect  title  be  shown,  the  broker  has  not  produced  a  purchaser  ready 
and  willing  to  purchase,  even  though  he  has  tho  ability  to  do  so. 
(M.) 

8.  Exclusive    Agenot  —  Sale    by    Owner. — Where    the    agreement 

vests  in  the  broker  an  exclusive  agency  and  so  makes  it  the  sole 
agent  for  the  sale  of  the  property  for  a  given  period,  but  does  not 
confer  on  such  broker  the  exclusive  right  to  sell,  the  owners,  either 
collectively  or  individually,  might,  pending  the  period  of  the  agency 
and  before  the  broker  has  secured  a  purchaser  or  a  valid  agreement 
from  a  proposed  purchaser  willing  and  able  to  make  the  purchase 
according  to  the  authorization  to  sell  previously  executed,  sell  or 
make  sale  without  becoming  liable  for  commissions.  (Id.) 
See  Contracts,  43;  Fraud;  Streets,  2,  5. 

VENUE. 

1.  Defendant    Against    Whom    Cause    op    Action    not    Stated^— 

Eight  of  Codependant. — The  joinder,  as  defendant,  of  one 
against  whom  no  cause  of  action  is  stated  does  not  deprive  other 
defendants  "of  the  right  to  have  the  action  tried  in  the  county  of  their 
residence.     (South  v.  County  of  San  Benito,   13.) 

2.  Fictitious  Defendants. — A  fictitious  defendant  who  has  not  been 
brought  into  court  cannot  be  regarded  in  considering  a  motion 
for  a  change  of  venue.     (Id.) 

3.  Dependant  Against  Whom  No  Cause  of  Action  Stated. — The 
joinder,  as  party  defendant  of  one  against  whom  no  cause  of 
action  is  stated  does  not  deprive  other  defendants  of  the  right 
to  have  the  action  tried  in  the  county  of  their  residence.  (South 
V.  French,   28.) 

4.  When  Section  392,  Code  of  Civil  Procbdube,  Applicable. — 
An  action  must  be  wholly  local  in  its  nature  to  require  it  to  be 
brought  in  the  county  designated  by  section  392  of  the  Code  of  Civil 
Procedure.     (Weyer  v.  Weyer,  765.) 

See  Divorce,  32,  33.     - 

VBTRDICT.     See  Judgments,  14;  Waters  and  Watercourses,  2. 
40  Cttl.  App.— 67 
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WAGE  LAW. 

1.  OoNBTinrnoNALiTT    AS    Applied    to    iNDiyiDUALS. — ^The    aet    of 

Maj  1,  1911  (Stats.  1911,  .p.  1268),  providing  for  the  paj- 
xnent  of  wages,  and  the  amendment  thereof,  approved  April  28, 
19;15  (Stats.  1915,  p.  299),  ia  not  uneonstitiitional  aa  applied  to 
natural   persons.     (Manford  v.  Singh,   700.) 

2.  Design  of  Law — Constbucticw  of. — While  the  design  of  auch 
wage  law  is  to  protect  the  employee  and  to  promote  the  welfare  of 
the  community,  without  defeating  that  purpose  it  should  be  eon- 
etrued  so  as  to  hamper  as  little  as  possible  the  valaable  right  and 
privilege  of  making  contracts.     (Id.) 

WATVEB.  See  Appeal,  83-35;  Contracts,  25,  80,  87;  Criminal  Law, 
18;  Fraudulent  Conveyancee,  2;  Judgments,  15;  Pleading,  13; 
Sales,  3;  Street  Law,  6. 

WAREHOUSEMEN. 

1.  LlABILITT    OF    WabBHOUSEMAN — KlOHT   TO   LnCIT   BT    PROVISION    IH 

Receipt. — ^In  view  of  the  provisions  of  section  3  of  the  **Ware- 
house  Receipts  Act"  (Deering's  Gen.  Laws  1915,  p.  2022),  a, ware- 
houseman, by  the  insertion  of  a  provision  in  his  warehonse 
receipt  that  goods  are  deposited  "for  account  and  at  the  risk  of** 
the  depositor,  cannot  relieve  himself  from  the  liability  imposed  by 
section  21  of  the  act,  which  provides  that  a  warehouseman  shall 
be  liable  for  any  loss  or  injury  to  goods  caused  by  his  failure  to 
exercise  such  care  in  regard  to  them  as  a  reasonably  careful  owner 
of  similar  goods  would  exercise.  (Morse  t.  Lnperial  G.  ft  W.  Co., 
674.) 

2.  Increased  Liabiuty  by  C6ntraot.— While  a  warehouseman  caiw 

not  exempt  himself  from  the  liability  thus  imposed  by  law,  he 
may  by  special  contract  assume  liability  for  loss  of  goods  due  to 
any  cause,  thus  making  himself  an  insurer  thereof.     (Id.) 
See  Supplementary  Proceedings,  2* 

WATERS  AND  WATERCOURSES. 
1.  Natural  Wash — Obstructing  by  Embankments  and  Dikes — 
Diverting  Flow  upon  Land  of  Another — AcnoN  por  Damages 
AND  FOR  Injunction  to  Abate  Nuisance — Jury  Trial. — In  an 
action  for  damages  and  for  an  injunction  to  abate  a  nuisance 
consisting  of  the  maintenance  of  embankments  and  dikes  by 
means  of  which  the  waters  of  a  natural  wash  are  obstructed  and 
diverted,  and  the  flow  precipitated  upon  plaintiff's  land,  the  par- 
ties are  entitled  as  of  right  to  a  trial  by  jury  of  the  issue  aa 
to  damages.     (Franklin  v.  Southern  Pacific  Co.,  31.) 
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WATEBS  AND  WATERCX>URSi^  (Oontimied). 

2.  General  Verdict—Ettect  op.— Where  such  trial  is  had,  the 
general  verdict  of  the  jury  is  binding  upon  the  court,  which  has  no 
power  to  vacate  it  except  upon  motion  for  new  trial.     (Id.) 

B.  Statute  op  Limitations,  How  Pleaded.— In  such  an  action  an 
allegation  in  the  answer  that  the  improvements,  embankments,  etc., 
described  in  plaintiff's  complaint,  which  it  is  alleged  caiised  a 
diversion  of  the  flow  of  water,  had  been  erected  ''for  more  than  five 
years  prior  to  the  institution  of  the  action,"  sufficiently  pleaded 
the  statute  of  limitations.     (Id.) 

4.  Omission  op  Finding  on  Statute  op  Limitations. — ^In  such 
ease,  in  ruling  on  defendants'  motion  for  a  nonsuit,  the  court  erred 
in  holding  that  the  statute  of  limitations  had  not  been  sufficiently 
pleaded,  and  consequently  erred  in  making  no  finding  upon  the 
issue  tendered  upon  that  statute.  (Id.) 
See  Easements,  3. 

WATERS  ANB  WATER  EIGHTS. 

1.  Use  op  Water  op  Particular  Stream— Right  op  Company  to 
Supply  Other  Water. — Where  a  property  owner  has  no  interest 
in  the  water  of  a  particular  stream  from  which  the  company 
furnishing  her  with  water  obtains  its  supply,  she  has  no  right 
to  complain  because  such  company  sells  all  or  any  part  of  the 
water  from  which  it  is  supplied  her  at  any  particular  time,  so 
long  as  it  keeps  in  its  pipes  other  water  of  fair  quality  and  rea- 
sonable in  quantity  and  pressure.  (Marr  v.  City  of  Glendale, 
748.) 

2.  Right  op  Water  Company  to  Abandon  Business.  —  Where 
such  property  owner  was  without  any  right  of  use  in  the  water  itself, 
even  though  the  company  had  abandoned  its  business  of  supplying 
property  owners  with  water  and  thus  left  its  supply  pipes  empty, 
she  could  not  have  complained*     (Id.) 

8.  Supplying  op  Water  by  Municipality  —  Right  to  Compel 
Extension  op  System. — From  the  fact  that  a  municipality  may 
engage  in  the  business  of  supplying  its  inhabitants  with  water,  it 
does  not  follow  that  every  property  owner  or  tt^xpayer,  however 
remote  his  land  may  be  situated  from  the  distributing  system,  can 
by  mandate  compel  such  extension  of  the  system  as  will  make  avail- 
eble  to  him  that  supply.  It  would  be  most  unreasonable  to  hold 
that  a  municipality  must  establish  an  expensive  system  of  distribut- 
ing lines  to  reach  isolated  inhabitants  or  to  supply  one  or  two  per- 
sons living  in  places  remote  from  well-settled  districts;  and  more 
particularly  is  this  true  where  the  person  asking  for  such  service 
already  has  at  his  door  water  in  sufficient  quantity  and  of  reason- 
ably  good   quality,     (Id.) 
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WORKMEN'S  COMPENSATION  ACT. 

1.  AwAED  OP  Compensation  fob  Injuries — Subsequent  Action 
Against  Nequgent  Pabty — Employer  and  Insurance  '  Carrier 
Refusing  to  Join — Employee  Suing  Alone. — After  an  award  by 
the  Industrial  Accident  Commission  to  an  injured  employee,  and 
payment  by  the  employer's  insurance  carrier,  the  injured  employee 
may  maintain  an  action  alone  against  the  party  whose  negli- 
gence caused  the  injury,  where  the  employer  and  his  insurance 
carrier  refuse  to  join  as  plaintiffs  by  making  them  parties  de- 
fendant.    (Ondanck  v.  Southern  Pacific  Co.,  ^8.) 

2.  Award  to  Injured  Employee — Subsequent  Action  by  Employee 
Against  Tort-feasort— Parties — ^Joinder  of  Employee  With 
Employer  or  Insurance  Carrier. — An  injured  employee,  after 
having  made  claim  and  received  an  award  against  his  employer 
under  the  Workmen's  Compensation  Act,  may  join  as  party  plain- 
tiff with  his  employer  or  the  latter's  insurance  carrier  in  a  suit 
against  a  third  party  whose  tort  caused  the  injuries  complained 
of.     (Hall  V.  Southern  Pacific  Co.,  39.) 

3.  Employer  Refusing  to  Join  as  Plaintiff— Injured  Employkk 
Suing  Alone. — Upon  the  refusal  of  the  employer  to  join  as  plain- 
tiff in  such  a  suit,  the  injured  employee  may  sue  alone,  by  join- 
ing the  employer  as  a  defendant.     (Id.) 

4.  Prospective     Employment  —  Injury     Before     Acceptance     of 

Proffered  Services — Relation  of  Parties. — A  finding  of  the 
Industrial  Accident  Commission  that  a  certain  person  was  an  em- 
ployee of  the  California  Highway  Commission  at  the  time  he  was 
injured  and  that  the  injury  arose>  out  of  and  in  the  course  of 
his  employment  as  such  employee,  is  not  supported  by  the  evi- 
dence, when  the  un(^ontroverted  facts  show  that  such  person  was 
injured  while  on  his  way  to  the  place  of  prospective  employment 
where  he  was  to  offer  his  services  to  the  foreman  in  charge,  who 
was  the  only  person  who  had  the  right  to  employ  labor,  and  that 
at  the  time  of  the  injury  he  had  not  yet  reported  to  such  fore- 
man and  there  had  been  no  word  or  act  on  the  part  of  such 
foreman  manifesting  an  acceptance  of  his  proffered  service. 
(Highway  Com.  v.  Industrial  Ace.  Com.,  465.) 

5.  Providing  of  Means  of  Conveyance — Immaterial  Factor. — 
The  fact  that  such  injured  person,  instead  of  providing  his  own 
means  of  conveyance  and  cost  of  transportation,  availed  himself 
of  the  proffered  offer  of  the  California  Highway  Commission  to 
advance  the  cost  thereof  is  an  immaterial  factor  in  the  considera- 
tion of  the  question  as  to  whether  the  relation  of  employer  and 
employee   existed.     (Id.) 

6.  Omission  to  I^se  Goggles — DtsoBEDiENrE  op  Rut.es  and  Insthtc- 

tions — Willful    Misconduct  —  Reduction    of    Compensation. — 
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WORKMEN'S  COMPENSATION  AOT   (Continued). 

Where  a  machinist's  helper  engaged  by  a  railroad  company  vol- 
untarily and  intentionally  omits  to  obtain  and  use  goggles,  con- 
trary to  rules  of  which  he  has  knowledge,  and  contrary  to  specific 
instructions,  all  of  which  were  laid  down  for  his  protection, 
because  goggles  are  **in  his  way,"  he  preferring  to  take  the  chance 
of  personal  injury,  he  is  guilty  of  willful  misconduct,  and  under 
section  6,  subdivision  4,  of  the  Workmen's  Compensation  Act  of 
1917,  the  compensation  otherwise  recoverable  by  him  should  be 
reduced   one-half.     (McAdoo  v.  Industrial  Ace   Com.^  ^^0.)   , 
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